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<Src.  S^c.  <3fc. 


PART  THE  SECOND 


GARY  against  STAFFORD.  (1)  Case  255. 


  In  Exchequer, 

^  ,   ,  .        before  C.  B. 

One  pretended  to  convey  an  estate  to  a  woman  as  premium  Pengeily. 
pudidtios,  but  in  fact  there  was  no  such  estate.    On  bill  Fraudulent 
brought  it  was  said  the  estate  was  in  Eutopia.    Lord  Chief  there  ^ein^'no 
Baron  Pengelly  ordered  so  much  to  be  conveyed  of  the  best  such  estate. 

Decreed,  that 

part  01  his  estate.  so  much  of  his 

estate  should 

be  conveyed  as  was  equal  to  what  was  pretended  to  be  conveyed. 
(1)  See  this  case  more  fully  in  tbe  Appendix,  (K.) 


OWEN  against  GRIFFITH.  Case 

  lOthJune  1749. 


[Lib.  Reg.  1748.  B.  fo.  294.1  [S.  C.  1  Ve». 

^  ^  -«  249.] 

Bill  by  plaintiff,  for  an  account  of  rents,  and  to  be  let  into  where  tenant 
possession  against  defendant,  who  was  in  possession  under  ^'>'  ''f'-^'^'/  '^"^ 

1^  ^  ■»■  received  rents 

an  elegit  for  satisfaction  of  a  debt.    Account  decreed  at  the  mui  profits  be- 
yond the  debt, 

though  he  shall  account  to  the  debtoi",  yet  he  shall  not  pay  costs.  In  such  case,  appeal  may  be 
for  the  costs  onhj^  where  defendant  decreed  to  pay  them. 
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Qy^^^      Rolls.    Afterwards  report^  that  defendant  had  received  93^. 
against      Us.  3d.  more  than  due  to  her.    Cause  coming  on  upon  re- 
Griffith.    port,  it  was  ordered^  that  possession  should  be  delivered^  the 
defendant  to  pay  the  93/.  Us.  3d.  together  with  the  plaintiff' s 
costs  ;  from  which  order  defendant  appealed  generally^  and 
the  only  reason  for  the  appeal  was  the  costs. 

Two  questions  on  hearing :  I  st,  Whether  the  rule  is  so 
general^  that  a  party  cannot  appeal  for  costs  ?  2d^  Whether, 
as  the  defendant  was  an  incumbrancer^  the  estate  is  not  as 
much  liable  to  pay  the  costs  as  the  debt  ? 
[  521  ]  Lord  Hardwicke,  Chancellor,  declared  the  rule  is  not  so 
general  with  respect  to  parties  appealing  for  costs  only. 
That  in  particular  cases  such  rule  may,  and  has  been  dis- 
pensed with;  and  thought  it  ought  to  be  dispensed  with  in 
this  case. 

Decree  reversed  as  to  costs.  (A) 
Q.  Whether  the  Court  will  dispense  with  the  rule  only  in 
such  cases  where  it  appears  on  the  face  of  the  decree  that 
costs  are  improperly  given  ?    Or  whether  they  will  do  it 
where  they  must  go  into  the  merits  of  the  cause  ?  (1) 

(A)  Turner  v.  Turner^  14th  May  1726.  2  Eq.  Ca.  Abr.  708.  Carwardine  v. 
€urwardine^  19th  Nov.  1767.  1  Eden.  28.  Pitt  v.  Page^  in  Dom.  Proc.  1 
Brown's  Pari.  Cases.  550. 


(1)  See  the  report  of  Lord  Hard- 
wicke's  judgment  in  this  case,  given  in 
Vesey  more  at  length., 

The  general  rule  is,  that  there  can  be 
no  appeal  for  costs  only,  Wirdman  v. 
Kent.,  2  Dick  594.  S.  C.  1  Bro.  C.  C. 
140.  See  also  in  the  cases  of  Cowper 
V.  Scott.,  1  Eden.  18.  Jenour  v.  Jenoiir^ 
10  Ves.  572.  Taylor  y.  Popham^  15 
Ves.  78.  This  rule  may,  however,  un- 
der particular  circumstances,  be  dis- 
pensed with,  Cowper  v.  Scott^  I  Eden. 
18.  In  Tai/lor  Y.  Popham^  ub,  sup. 
Lord  Eldon  took  the  distinction, 
that  where  the  costs  have  been  dis- 
posed of,  as  a  matter  of  relief,  though 
they  are  subject  of  appeal,  it  is  not  an 
appeal  for  costs  only.  See  Jenour  v. 
Jenour,  10  Ves.  572.  There  have  been 
several  cases  where,  upon  appeal,  the 
decree  has  been  reversed  as  to  costs, 
and  affirmed  as  to  the  remainder,  Pitt 
V.  Page,  1  Bro.  P.  C.  550.   Wickett  \. 


Rahy,  3  Bro.  P.  C.  16.  Maguire  v. 

Maddin,  lb.  222.  -In  Hannam  v. 

South  London  Water  Work  Company^ 
2  Mer.  65.  Lord  Eldon  said,  there  is  no 
instance  to  be  found  in  which  this  Court 
has  restored  a  bill  which  has  been 
regularly  dismissed,  for  the  mere  pur- 
pose of  agitating  the  question  of  costs. 

■  But  in  Turner  v.  Turner^  2  Eq. 

Ca.  Abr.  238.  s.  18.  where  a  suit  was 
instituted  on  behalf  of  an  infant  who 
did  not  proceed  after  he  came  of  age, 
the  prochein  amy  being  dead,  the  bill 
was  brought  on  by  defendant  on  further 
directions  and  dismissed  against  the  in- 
fant with  costs ;  a  re-hearing  was 
granted  on  the  question  of  costs  only, 
and  as  to  them  the  former  decree  re- 
versed. See  Beames  on  Costs,  189.  At- 
torney-General V.  Butcher.,  Hil.  Term 
1828,  before  Lord  Chancellor,  to  be 
reported  by  Mr.  Russell. 
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SENNETT  against  SEYMOUR, 


Case  257. 


[Lib.  Reg.  1755.  A.  fo.  192.] 


3ist  Jan.  17rvC-. 


Archbishop  Wake  haviiiff  six  dausrhters,  his  only  children,  Legacy  will  not 

^  .  vest  m  the  sou 

by  deed  poll,  dated  the  15th  of  April  1728,  reciting,  that  he  at2i,  by  rea- 
purposed  by  his  will  to  give  the  surplus  of  his  real  and  per-  J^e  life-ttme'^ 
sonal  estate  to  Ethelred^hi^  wife,  for  her  life,  and  then  to  of  his  mother, 
be  at  her  disposal,  and  to  make  certain  persons  trustees,  the  wilT.(rr 
directs,  in  case  he  should  not  make  such  will,  and  his  wife 
should  die  without  making  any  disposition,  that  his  trustees 
should,  after  his  and  his  wife's  death,  sell  his  real  estate  and 
make  an  equal  division  of  the  purchase  money,  and  of  the 
residue  of  his  personal  estate,  among  his  six  daughters,  share 
and  share  alike,  and  to  pay  and  dispose  of  the  same  accor- 
dingly as  therein-after  mentioned ;  that  is  to  say,  the  share 
of  each  daughter  to  be  placed  out  at  interest,  and  the  interest 
to  be  paid  to  such  daughters  respectively  during  their  lives, 
and  for  their  separate  use  ;  and  after  their  respective  deaths, 
the  share  of  each  daughter  to  be  paid  to  all  and  every  her 
children  by  her  first  husband,  except  an  eldest  or  only  son 
for  the  time  being,  equally  to  be  divided  among  them  5  and 
if  but  one,  then  to  such  only  child  ;  to  be  paid  to  the  sons  at 
21,  and  to  the  daughters  at  21  or  marriage^  with  benefit  of 
survivorship  in  case  of  death  before  his,  her,  Or  their  share 
should  become  payable  :  provided,  that  in  case  all  the  children 
of  any  of  the  said  daughters  by  her  first  husband,  except  as 
aforesaid,  should  happen  to  die  before  any  of  their  respective 
shares  should  become  'payable  as  aforesaid,  then  the  share  or  [  522  ] 
shares  of  such  daughter  or  daughters  should  go  and  be  paid 
to  the  eldest  or  only  son  of  such  daughter  or  daughters  respec- 


(1)  Where  the  interest  or  dividends 
of  property  are  bequeathed  for  life,  and 
tlie  context  of  the  will  shows  that  no  in- 
terest ill  the  principal  is  intended  to 
pass,  until  after  the  determination  of  the 
life  estate,  the  legatees  over,  after  the 
life  estate,  do  not  take  vested  interests, 

9  ^ 


during  the  continuance  of  tlic  life  estate. 
See  Houghton  v.  IVlufgrcavc^  1  J.  & 
W.  146.  ^Lcake  v.  Robinson,  2  JNIer. 
387.  Billings Ic!/  v.  f Fills,  3  Atk.  219. 
IViickncss  v.  Liege,  3  Dro.  P.  C.  365. 
Oct.  Ed.  Reeves  v.  Brj/merj  4  Ves. 
692. 
»> 
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BicNNETT  tively  by  such  first  husband^  at  his  age  of  21  :  Provided 
against      further,  that  m  case  one  or  more  of  his  three  eldest  daughters, 

Seymour,    ^j^^         Seymour,  Etheh-ed  Bennett,  and  Hester  Brodripp, 
should  die  ivithout  any  child  or  children  living  at  her  or  their 
respective  deaths,  or,  there  being  such,  all  of  them  should  die 
before  their  or  any  of  then-  respective  parts  or  shares  should 
become  payable  by  virtue  of  the  trusts  aforesaid,  then,  and  in 
such  case,  the  part  or  share  of  the  same  daughter  or  daugh- 
ters shall,  from  and  after  the  decease  of  the  same  daughter 
or  daughters,  and  failure  of  her  or  their  child  or  children,  go 
to  ail  and  every  the  child  or  children  then  living,  or  then 
after  to  be  born  of  the  other  or  ot/jers  of  them  the  said  three 
last  named  daughters,  to  be  paid  as  the  share  or  shares  of 
such  other  of  the  same  three  daughters  vi^ould  have  been 
payable  to  her  or  their  child  or  children,  by  virtue  of  the 
trusts  aforesaid,  if  such  other  daughter  or  daughters  had  been 
then  actually  dead.    And  in  case  all  the  said  three  eldest 
daughters  should  die  without  child  or  children  living  at  their 
respective  deaths,  or  being  such,  all  of  them  should  die 
before  their  or  any  of  their  respective  shares  should  become 
payable  by  virtue  of  the  trusts  aforesaid,  then  the  share  or 
shares  to  go  to  the  child  or  children  then  living,  or  then 
after  to  be  born  of  the  three  youngest  daughters.    The  like 
proviso  with  respect  to  the  shares  of  the  three  youngest  child- 
ren, with  the  ultimate  limitation  over  to  the  three  eldest 
children. 

Ethelred,  the  wife  being  dead  without  making  any 
appointment,  the  Archbishop  made  his  will,  and  devised 
the  residue  of  his  estate  upon  the  same  trusts  as  in  the 
deed. 

Hester  Brodripp  had  issue  by  her  husband,  Richard 
Brodripp,  one  son  and  a  daughter,  who  both  died  in  the  life- 
time of  their  mother  :  the  son  attained  the  age  of  21,  ?Lnd, 
dying  intestate,  left  his  mother  and  two  sisters  of  the  half 
blood  his  next  of  kin. 

Hester,  having  survived  her  husband,  married  Thomas 
Strode ;  and  afterwards  died  leaving  Strode,  her  husband, 
her  executor. 

[  523  ]  A  decree  having  been  obtained,  for  carrying  the  deed  and 
will  of  the  Archbishop  into  execution ;  (2)  and  the  accounts 
being  taken,  and  the  residue  of  his  estate  placed  out  in  the 


(2)  On  15th  July,  1742,  L.  R. 
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name  of  trustees,  Strode  and  the  persons  claiming  under  the  Bennett 
half  sisters  now  petitioned  to  have  one  part  of  the  residue  ^^"^^^^^.^ 
(being  Hester's  share)  paid  to  them,  according  to  their  inte- 
rests therein.  Also  another  petition  was  preferred  by  Joseph 
Love  and  Bridget  his  wife,  as  she  was  the  only  younger 
child  of  Ann  Seymour,  to  have  one  moiety  of  Hester  Strodes 
share  paid  to  them.  And  the  Question  upon  the  two  petitions 
was,  Whether,  as  Brodripp,  the  son,  attained  21,  his  mo- 
ther's share  became  vested  in  him,  and  transmissible  to  his 
representatives  ?  or  whether,  as  he  died  in  the  life-time  of 
his  mother,  although  he  attained  the  age  of  21,  and  the  mo^ 
ther  left  no  issue  living  at  her  death,  the  limitation  over  to 
the  children  of  the  other  two  sisters  took  place  ? 

It  was  argued.  That  by  the  clause  which  gives  the  share 
upon  the  younger  children's  death  to  the  eldest  or  only  son, 
it  would  not  go  over  to  him,  if  any  of  the  younger  children 
attained  21,  and  afterwards  died  in  the  life -time  of  the  mo- 
ther. That  the  clause  in  question  did  not  intend  to  alter  the 
time  of  vesting,  as  appointed  in  the  first  clause,  by  postpon- 
ing it  till  after  the  death  of  the  mother ;  but  that  it  must  be 
understood  and  construed  in  this  way;  "  If  all  the  children 

die  before  their  shares  are  payable,  that  is,  before  21 5 
"  whether  in  the  life-time  of  the  mother  or  afterwards,  then 
"  to  go  over."  On  the  other  side  it  was  argued  from  the 
words  of  the  clause,  which  gives  the  share  over  if  all  the 
children  die  in  the  life-time  of  the  mother. 

Lord  Hardwicke  was  of  opinion.  That  it  was  not  a  vested 
interest  in  Brodripp,  the  son ;  and  dismissed  the  petition  of 
Strode  and  the  next  of  kin.  And  upon  the  other  petition, 
ordered  one  moiety  of  Hester's  share  to  be  paid  and  trans- 
ferred to  J oseph  Love, 
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Case  258. 

Before  the 
Master  of  the 
Rolls,  sitting 
for  Lord  Ch. 
27th  Nov. 
1765. 


WALLER  against  CHILDS. 


[Lib.  Reg.  1765.  B.  fo.  56.] 


Bequest  for 
the  benefit  of 
poor  Dissent- 
ing Ministers 
living  in  any 
county.  It 
was  in  proof, 
that  there  are 
three  distinct 
societies  of 
Dissenters, 
and  that  col- 
lections are 
made  for  the 
poor  Mini- 
sters of  each. 
Held  the  be- 
quest not 
void  for  un- 
certainty, but 
should  go  to 
the  poor  Mi- 
nisters of 
each  society. 
Where  the 
residue  is  be- 
queathed to 
charitable 
uses,  equity 
will  not  mar- 
shal the  as- 
sets, by 
throwing  the 
debts  and  le- 
gacies upon 
chattels  real ; 
that  the  cha- 
ritable be- 
quests may 
be  made 
good  out  of 
the  other 
personal  estate^ 


Edward  Koess,  being  seised  of  a  small  real  estate^  and 
possessed  of  leasehold  and  other  personal  estate,  by  will 
3d  December  1754,  devised  all  his  real  and  personal  estate 
to  Cliilds  and  Warde,  upon  trust  to  sell  and  pay  debts  and 
legacies,  and  to  place  out  the  surplus  money  at  interest; 
and  to  pay  the  interest  to  his  brother  Ephraim  Koess  for  his 
life,  and  to  the  day  of  his  death ;  and  after  his  death,  to 
receive  the  principal  money,  and  pay  it  to  the  treasurer  or 
treasurers  for  the  time  being  of  a  society  or  fund  for  the 
maintenance  and  bringing  up  of  dissenting  students  for  the 
ministry  of  the  Gospel.  The  testator  made  two  codicils  to 
his  will ;  and  by  the  last,  reciting  that  he  had  directed  his 
executors  to  call  in  and  receive  the  principal  money,  and  to 
dispose  of  the  same  to  the  treasurer  or  treasurers  for  the 
time  being  of  a  fund  for  the  maintenance  and  bringing  up 
of  dissenting  students  for  the  ministry  of  the  gospel,  he  re- 
voked and  made  void  such  bequests  to  all  intents  and  pur- 
poses whatsoever,  and  all  trusts  relating  to  the  same ;  and 
directed,  that  after  the  death  of  Ephrai77i  the  trustees  should 
stand  possessed  of  the  principal  money,  in  trust  for  the 
augmentation  of  the  charitable  collections  which  should  be 
then  after  made  for  the  benefit  of  the  poor  dissenting  mi- 
nisters of  the  Gospel  residing  and  living  in  any  of  the  counties 
of  England,  to  be  paid  to  the  treasurer  or  treasurers  of  such 
charitable  societies  or  fund  for  the  time  being,  for  that  pur- 
pose, as  the  major  part  of  them  should  direct  or  appoint. 

(1) 

The  bill  was  brought  by  Ephraim  Koess,  as  heir  at  law 
and  only  next  of  kin,  to  set  aside  the  charitable  bequests. 


(1)  See  Altorneij'General  w.  Tomldns,  ante,  216.  Aitorney -General  v.  Tyn- 
dcd,  post  614.    Attorney 'General  v.  Caldzoelly  post  635. 
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The  cause  came  on  to  be  heard  before  Lord  Chancellor,  Waller 
27th  January  I76I,  when  an  account  was  directed  to  be  ^ly^^^^^l 
taken  of  the  personal  estate,  debts,  legacies^  and  funerals* 
and  application  of  the  personal  estate  in  course  of  adminis- 
tration.   But  the  proofs  in  the  cause  not  being  sufficient  to 
determine  the  effect  of  the  respective    limitations  after 
Ephraim's  death,  by  consent  of  all  parties  the  executors     [  ^25  ] 
were  to  be  at  liberty  to  put  in  a  further  answer,  and  to  state 
any  society  or  societies  they  apprehend  to  fall  within  the  des- 
cription of  the  charity  in  the  codicil  mentioned;  and  the 
plaintiffs,  by  like  consent,  to  reply    and  the  parties  to  pro- 
ceed to  proof  of  such  matters  as  they  should  be  advised  ;  and 
the  cause  to  stand  over. 

The  executors  put  in  a  further  answer,  and  stated.  That 
the  protestant  dissenters  in  this  kingdom  are  distinguished 
by  the  several  denominations  of  Presbyterians,  Independents, 
and  Baptists  ;  and  that  the  dissenters  of  each  of  those  deno- 
minations, living  and  residing  in  and  near  London  and  West- 
minster, have  a  separate  society,  consisting  of  persons  chosen 
out  of  their  respective  congregations,  which  society  is  called 
by  the  name  of  the  managers  of  the  fund  for  the  support  of 
the  poor  Dissenting  Ministers  of  that  denomination  in  the 
country :  and  that  there  are  charitable  collections  annually 
made  at  the  said  meeting-houses,  belonging  to  most  of  the 
several  congregations  belonging  to  each  of  the  denominations, 
in  and  about  the  cities  of  London  and  Westminster,  and  the 
money  given  at  such  collections  is  constantly  and  regularly 
carried  to  the  said  fund,  and  paid  into  the  hands  of  the  trea- 
surer thereof  for  the  time  being ;  and  that  the  same  is  dis- 
posed of  by  the  said  managers  of  such  funds,  for  and  towards 
the  support  of  poor  dissenting  ministers  in  the  country, 
whose  annual  subscriptions  from  their  own  congregations 
are  so  small  as  not  to  be  sufficient,  in  many  cases,  to  support 
themselves  and  families  with  the  common  necessaries  of  life  ; 
and  also,  for  the  relief  of  any  extraordinary  necessitous  cases 
of  such  poor  ministers  and  their  families  as  may  occasionally 
occur :  and  they  have  each  a  treasurer,  who  takes  minutes  of 
their  proceedings  at  their  several  meetings,  which  are  fairly 
entered  in  books  kept  for  that  purpose,  as  also  the  accounts 
of  the  disposition  of  the  said  charity. 

The  case  came  on  again  after  the  Master's  report,  and  a 
question  was  made,  Whether  the  charity  bequests  were  not 
void,  for  uncertainty  in  the  description  ?    But  the  Court  was 
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Waller 
against 
Childs, 

[  526  ] 


In  Cb.  4tli 
March  1764, 
MS.  (H.)  post. 
614. 


clear  of  opinion,  without  hearing  the  counsel  for  the  charity. 
That  the  bequests  were  good  upon  the  words  of  the  will,  and 
upon  the  evidence  which  was  read  in  support  of  the  answer  ; 
and  that  they  were  intended  for  all  the  ministry  in  general : 
and  ordered  the  money  to  be  paid  to  all  the  treasurers  of  the 
three  denominations,  upon  the  trusts  of  the  codicil. 

A  question  was  made  by  the  Court,  Whether  they  could 
marshal  the  assets  in  favour  of  the  residuary  bequests,  by  di- 
recting the  leaseholds  to  be  applied  in  the  first  place  in  pay- 
ment of  debts  and  legacies,  in  order  to  leave  the  rest  of  the 
personal  for  the  benefit  of  the  charity  ?  But  it  was  given  up 
on  the  part  of  the  charity,  upon  the  authority  of  the  Attorney- 
General  \.  Tyndal, 

Attorney-  General  v.  Caldwell^  17th  December  17^8,  at  the 
Rolls,  cont.  post  635. 


Case  259. 


CHENEY  agaimt  HALIi 


3d  and  4th 


257.] 

Father,  te- 
nant for  life, 
remainder  to 
first  and  other 
sons  in  tail. 
Eldest  son, 
on  his  mar- 
riasje,  by  lease 
and  release 


Gerard  Walker,  the  father,  by  settlement  on  his  marriage 
in  I7O6,  conveyed  an  estate  in  Derbyshire  to  the  use  of  him- 
self for  life ;  remainder  as  to  part  to  his  wife  for  life,  by  way 
of  jointure;  remainder  as  to  the  whole  to  the  first  and  other 
sons  of  the  marriage.  There  was  issue  of  the  marriage  Ge- 
rard Walker,  the  eldest  son,  and  other  children. 

conveys  his 

estate  to  trustees  to  strict  uses,  in  settlement.    Some  time  afterwards  he  joins  with  his  father  in 
making  a  mortgage  of  the  same  estates,  and  suffers  a  recovery  to  the  use  of  the  mortgagee. 
It  shall,  notwihstauding,  enure  first  to  the  uses  of  the  marriage  settlement.  (1) 


(1)  See  Moody  v.  Moody,  post  649. 
Generally  if  tenant  in  tail  charge  the 
land  with  any  incumbrances  or  make  a 
mortgage  or  lease  for  years,  not  war- 
ranted by  the  statute  and  after  suffer  a 
common  recovery,  (though  for  a  col- 
lateral purpose  only)  the  recovery  will 


have  the  effect  of  letting  in  all  his  prece- 
dent acts,  Beck  dem.  Hawkins  v.  Welsh^ 
1  Wils.  Rep.  276.  Stapleton  v.  Staple- 
ton,  1  Atk.  9.  Goodright  v.  Meade, 
Burr.  1703.  Shep.  Touch.  287.  Cruise's 
Dig.  2nd  edit.  5  vol.  492.  Godard  v. 
Compton,  1  Ch.  Ca.  119. 


CASES  IN  CHANCERY. 


526 


In  1733^  the  son^  on  his  marriage,  conveys  part  of  the  es-  Cheney 
tate  by  lease  and  release  to  the  use  of  himself  for  life ;  re-  against 
mainder  to  his  intended  wife  for  life ;  remainder  to  the  heirs  ^^^* 
of  the  body  of  the  wife  ;  remainder  to  his  own  right  heirs. 

In  1743,  the  father  and  son  mortgage  the  premises  to 
Henri/  Peach  for  1000  years,  to  secure  300/.  and  suffer  a 
common  recovery,  and  declare  the  uses  to  the  mortgagee, 
and  then  to  the  father  for  life,  with  remainder  to  the  son 
in  fee. 

In  1749,  Henry  Teach  purchases  the  son's  reversion  for  a 
valuable  consideration,  and  takes  a  conveyance  to  himself 
in  fee. 

Afterwards  Walker  the  son  died,  in  17^1?  leaving  a  wi-     [  527  ] 
dow,  and  the  defendant,  Gerard  Walker,  the  eldest  son  of 
the  marriage,  and  several  other  children. 

Afterwards  Walker  the  father  died,  in  1756.    The  widow 
of  the  father  was  still  alive. 

There  being  a  term  standing  out  for  raising  portions  for 
younger  children  under  the  settlement  of  1706,  this  bill  was 
brought  by  the  plaintiffs,  who  claimed  under  Peach,  the 
purchaser,  to  be  let  into  possession  of  the  premises  not  in 
jointure  to  the  father's  widow ;  and  to  have  an  account  of 
the  rents  and  profits  from  the  death  ot  Walker  the  father 
upon  paying  the  money  due  for  the  portions. 

The  defendants,  the  widow  and  son  of  Walker  the  younger, 
by  their  answer  insisted  on  the  settlement  of  1733,  in  bar  of 
the  relief  prayed,  so  far  as  the  estate  comprized  in  that  set- 
tlement was  intended  to  be  affected  by  it, 

Q.  Whether  the  common  recovery  in  1746  should  enure 
to  the  uses  of  the  settlement  of  1733  ? 

On  the  part  of  the  plaintiffs,  a  distinction  was  taken  be- 
tween the  case  where  a  tenant  in  tail  conveys  to  uses  which 
may  take  effect  in  his  life-time,  and  where  they  cannot  take 
effect  till  after  his  death.  In  the  former  case,  a  common  re- 
covery suffered  afterwards  shall  enure  to  the  uses  of  the  con- 
veyance, though  the  common  recovery  is  declared  at  the  time 
of  suffering  it,  to  be  to  other  uses.  But  in  the  latter  case, 
it  shall  not,  because  the  uses  to  take  effect  after  the  death 
of  the  tenant  in  tail  are  void  in  law  ;  and  the  case  of  Machel 
V.  Clerke,  (2)  as  reported  in  Farresley,  was  cited  by  Mr. 
Hoskins  for  that  purpose. 


2 


(2)  Corny ns  119.    2  Salk.  619. 


527 


CASES  IP  CHANCERY. 


Cheney 
against 
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V.  Stapteton 
V.  Stapleton, 
1  Atkyns  2. 
Goddard  v. 
Complin,  1 
Cha.Cas.  119. 


Lord  CA«?2ce//or  was  clear  of  opinion,  That  the  common 
recovery  enured  to  the  uses  of  the  settlement  of  1733,  and 
distinguished  the  case  cited  from  the  present.  There  the 
tenant  in  tail  covenanted  to  stand  seised  to  the  use  of  himself 
for  life;  with  remainder  to  his  son  in  tail.  The  covenant  as 
to  the  estate  for  life  to  himself  is  of  no  avail ;  for  he  is  in  of 
the  old  estate  and  the  covenant  to  stand  seised  to  uses  after 
his  death,  is  void,  it  not  being  by  way  of  remainder.  But 
in  this  case  there  is  a  conveyance  and  transmutation  of  pos- 
session, and  the  remainders  are  not  void. 

Note,  In  the  case  of  Machel  v.  Gierke,  as  reported  in 
Comyn  119.  Salk.  619.  the  same  distinction  is  taken,  and 
seems  to  have  been  made  in  Farresley's  report  of  that  case; 
but  it  is  not  pointed  out  with  perspicuity. 

I  and  Mr.  Hoskins  were  Counsel  for  the  plaintiff. 


Case  260.  JEREMIAH  DIXON  against  SAMUEL  KERSHAW, 
GEORGE  METCALFE,  the  Archbishop  of  YORK, 
and  the  Patrons  of  the  Vicarage  of  LEEDS. 


In  Chancery, 
28th  Feb.  1st 
March  1766. 


[Lib.  Reg.  1765.  A.  fo.  161.] 


|^^^^2jEden  the  parish  of  Leeds  in  Yorkshire,  which  is  very  large 
Dixon  V.  Met-  and  extensive,  there  are  nine  townships ;  inter  alia,  the 
^^]^'^  ^         township  of  Armley,  and  another  distinct  township  called 

the  mother- 
church  has  the  right  of  nominating  to  a  chapel  of  ease,  though  the  chapel  was  erected  and  en- 
dowed by  a  grant  of  lands  from  the  Lord  and  freeholders  of  a  manor;  and  though  the  right  of 
nomination  was  given  by  the  Archbishop,  in  his  deed  of  consecration,  to  the  inhabitants  and  the 
Vicar  of  the  mother-church  at  the  time  declared  he  had  no  right  to  nominate;  and  though  the 
inhabitants  have  repaired  and  nominated  for  90  years.  Rector  or  Vicar  cannot  lose  the  right 
but  by  agreement  between  Patron,  Parson,  and  Ordinary,  and  on  a  compensation  made  to  such 
Rector  or  Vicar.  (1)    Prescription  presupposes  agreement  by  deed,  not  by  parol. 


(1)  In  Carr\.  Marshy  2  Phil.  Eccles. 
Rep.  it  was  held  that  a  Bishop  cannot 
consecrate  a  chapel,  or  authorize  a  per- 
son to  preach,  in  it,  without  the  consent 
of  the  incumbent  of  the  parish.  In 
Farnworih  Y.  Bishop  of  Chester^  4  B. 
&  C.  566.  S.  C.  6  D.  &  R.  517.  6  ib.  56. 


Abbott  C.  J.,  said,  "  In  Dixon  v.  Ker- 
"  shaw^  Lord  Northington^  says,  that 
"  a  mere  arbitrary  agreement  made  even 
with  the  consent  of  the  parson,  patron, 
"and  ordinary,  without  a  compensation 
"  to  the  incumbent  of  the  mother-church, 
"  will  not  be  sufficientj  perhaps  that  ex- 
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TFor.tley ;  there  are  also  ei|lit  chapels  of  ease  within  the 
parish,  one  of  which,  called  Armley  Chapel^  was  built  in 
the  time  of  the  Usurpation  and  was  for  some  time  used  as  a 
conventicle ;  but  there  is  no  certain  account  at  whose  ex- 
pence,  or  the  exact  time  when  it  was  built ;  only  general  evi- 
dence examined  by  the  plaintiff,  that  it  was  built  by  the  in- 
habitants of  Armley  and  Wortley. 

A  deed  dated  10th  November  1653,  was  entered  into  be- 
tween Miles  Stapleton,  who  is  described  as  Lord  of  the 
manor  of  Armley,  and  Mary  his  wife,  of  the  first  part ; 
and  several  persons  therein  named,  and  described  to  be 
inhabitants  and  freeholders  of  the  said  manor,  of  the  se« 
cond  part;  and  certain  trustees,  of  the  third  part;  by 
which,  after  reciting,  That  the  inhabitants  within  the 
township  of  Armley  aforesaid,  being  far  distant  from  the 
parish  church  of  Leeds,  and  it  being  conceived  requisite 
that  a  comfortable  maintenance  should  be  raised  and  pro- 
vided for  the  better  encouragement  of  a  godly  minister  of 
the  Gospel,  to  officiate  at  the  chapel  of  Armley,  out  of  the 
common  and  waste  grounds  within  and  belonging  to  the  said 
manor,  then  inclosed,  and  to  be  inclosed,  for  that  purpose, 
the  Lord  and  freeholders,  to  the  intent  that  the  yearly  sum 
of  27/.  might  be  issuing  forth  out  of  the  common  and  waste 
ground,  to  the  use  of  a  minister  there  to  officiate,  and  to  his 
successors  for  ever,  granted  to  the  trustees  and  their  heirs 
certain  parcels  of  common  therein  mentioned,  in  trust  to 
employ  the  profits  thereof  to  the  use  of  the  said  chapel,  and 
for  payment  of  the  annual  sum  of  27/.  to  the  minister  offici- 
ating there  from  time  to  time. 

Another  deed,  dated  14th  October  1657,  was  also  entered 
into  between  Miles  Stapleton,  as  described  as  Lord  of  the 
Manor  of  Armley,  and  his  wife,  of  the  first  part ;  several 
persons  therein  named,  and  described  to  be  inhabitants  and 
freeholders  of  the  said  manor,  of  the  second  part;  and  cer- 
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against 
Kershaw 
and  Others. 
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'Vprcssion  requires  some  qualification, 
"  and,  where  nothing  is  taken  from  the 
"  income  of  the  incumbent,  tlic  consent 
"  of  the  parson,  patron,  and  ordinary, 
"without  a  compensation,  may  be  suf- 
"  ticient,  but  still  the  doctrine  which 
"  appears  to  have  been  the  foundation 
"  of  the  decision,  is  distinctly  this,  that 
"  it  is  undoubtedly  law,  that  wherever 
"  a  cliapel  of  ease  is  erected,  the  in- 
"  cumbent  of  the  INlother-Church  is  in- 


"  titled  to  nominate  the  minister,  unless 
"  there  is  a  special  agreement  to  the 
"  contrary,  to  which  parsons,  patron,  and 
"  ordinary  must  be  parties." — And  see 
the  observations  iu  Farmcorth  \.  The 
Bishop  of  Chester,  reconciling  the  de- 
cision in  Herbert  \.  Dean  and  Chapter 
of  IVestminster,  with  the  principal  case. 
See  Attorney-General  v.  Brereton,  2 
Vi^s.  426.  Burn's  Eccles.  Law,  I  vol. 
306.  2  vol.  57. 
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tain  trustees,  of  the  third  part ;  whereby  the  Lord  and  free- 
holders of  the  manor  granted  unto  the  trustees  the  land 
whereon  the  chapel  then  stood,  with  a  rood  of  land  thereto 
adjoining,  and  a  way  for  persons  resorting  to  the  chapel,  to 
the  intent  that  the  chapel  should  for  ever  be  used  as  a  chapel, 
and  as  a  place  for  the  minister  of  Armley  and  his  successors 
to  officiate.  And  it  was  agreed,  that  the  seats  and  pews, 
built  and  to  be  built,  should  be  employed  for  the  maintenance 
of  the  minister,  except  two  pews  belonging  to  Miles  Staple- 
ton  and  Mary  his  wife,  which  should  be  free  from  paying  to 
the  minister,  in  regard  they  had  given  the  land  on  which  the 
chapel  stood. 

In  1674,  upon  the  petition  of  the  inhabitants  of  Armley 
and  Worthy,  the  Archbishop  of  York  consecrated  the  chapel, 
and  in  the  instrument  of  consecration,  took  upon  himself  to 
grant  the  nomination  of  a  minister  to  officiate  there,  to  the 
inhabitants  of  Arrnley  and  Worthy,  and  reserved  to  himself 
and  his  successors  the  right  of  lapse. 

It  appeared  in  evidence,  that  the  Vicar  of  Leeds  was  pre- 
sent at  the  consecration  by  the  Archbishop,  and  declared  that 
he,  as  Vicar,  had  no  right  to  nominate  a  Curate  to  the 
chapel. 

The  inhabitants  of  Armley  and  Worthy,  from  the  time  of 
the  consecration,  always  repaired  the  chapel  at  their  own  ex- 
pence,  and  had  elected  the  Minister  or  Curate  who  was  to 
officiate  there,  as  often  as  a  vacancy  had  happened,  which 
was  four  times  since  the  consecration,  and  the  Minister  so 
elected  had  been  constantly  licensed,  and  officiated. 

On  25th  April  1761,  the  chapel  became  vacant  by  the  death 
of  the  last  Curate,  and  on  the  4th  of  May  following  the  in- 
habitants met,  and  elected  the  plaintiff,  and  soon  afterwards 
Kershaw^  the  Vicar  of  the  mother-church  of  Leeds,  nominated 
and  appointed  the  defendant  Metcalfe  to  be  Curate  of  the 
chapel.  They  were  both  presented  to  the  Archbishop,  and 
each  requested  a  licence  to  preach  in  the  chapel,  which  he 
refused  to  grant  till  the  right  was  determined. 

Upon  which  plaintiff  instituted  a  suit  in  the  Archbishop*s 
Court,  against  Metcalfe,  setting  up  his  right  under  the  elec- 
tion, but  deserted  it  as  soon  as  Metcalfe  had  put  in  his  answer, 
and  applied  to  the  Court  of  King's  Bench,  for  a  prohibition, 
which  he  obtained,  upon  a  suggestion  of  a  prescriptive  right 
in  the  inhabitants  to  elect  a  Curate  to  the  chapel ;  and  again 
deserted  that  suit,  and  filed  his  bill  in  the  Court  of  Chancery, 
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to  have  his  right  under  the  election  established,  and  for  an 
injunction  to  stay  proceedings  in  the  Spiritual  Court,  and  at 
Law.  The  defendants,  Metcalfe  and  Kershaw,  by  their  an- 
swer insisted  upon  the  general  right  of  the  Rector  or  Vicar 
of  the  mother-church  to  nominate  a  Minister  to  a  chapel  of 
ease,  unless  he  is  divested  of  it  by  a  proper  agreement  entered 
into  by  Patron,  Parson,  and  Ordinary  |  and  that  no  such 
agreement  was  entered  into  in  this  case. 

It  was  argued  by  the  Counsel  for  the  plaintiff.  That  the 
inhabitants  of  Armley  and  Worthy  were  entitled  to  the  no- 
mination : 

1st,  As  founders  and  endowers  of  the  chapel. 
2d,  Under  the  instrument  of  consecration. 
3d.  As  having  been  at  the  sole  expence  of  keeping  the 
chapel  in  repair. 

4th.  Upon  the  usage,  as  having  constantly  elected  a  Curate 
upon  every  vacancy. 

That  the  right  of  presentations  by  patrons  to  advowsons, 
arises  upon  founding  and  endowing  the  church.    That  the 
same  reason  holds  with  respect  to  chapels  of  ease  3  and  Ken. 
Par.  Ant.  takes  notice,  that  they  sometimes  nominate  as  such. 
That  the  instrument  of  consecration,  if  it  does  not  give  them 
a  right,  is  at  least  evidence  of  their  right,  which  was  confirm- 
ed by  the  declaration  of  the  Vicar  of  Leeds  at  the  time  of  the 
consecration.    That  the  repairing  the  chapel,  without  any 
contribution  from  the  parish  at  large,  was  also  evidence  of 
their  right.    That  as  they  bore  the  onus,  they  were  entitled 
to  retain  the  privilege  of  electing  the  Curate.    That  the  no- 
mination of  a  Curate  for  ninety  years  was  evidence  of  an  ori- 
ginal right  in  the  inhabitants,  or  if  not,  yet  it  raises  a  pre- 
sumption that  an  agreement  was  entered  into  between  them 
and  the  Patron  and  Parson  of  the  mother-church,  and  the 
Ordinary,  by  which  the  inhabitants  legally  and  duly  acquired 
the  right.    That  the  plaintiff  is  without  remedy  in  the  Ec- 
clesiastical Court,  and  at  Law.     That  the  jurisdiction  of  the 
Ecclesiastical  Court  is  defective,  and  cannot  judge  upon  the 
circumstances  of  this  case,  which  can  only  be  determined  in 
a  Temporal  Court.    That  a  prohibition  was  granted,  and 
could  only  be  so  upon  a  suggestion  of  prescription.  That  the 
exercise  of  the  right  for  ninety  years,  though  evidence  of  pre- 
scription in  general,  yet  in  this  case  is  not,  because  the  cha- 
pel appears  to  be  of  modern  foundation.    That  the  only 
remedy  is  in  a  Court  of  Equity,  which  can  judge  upon  all  the 
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Dixon      circumstances  of  the  ca&e.fcd  Cfiii  diiect  a.  trial  at  Law,  if 
K^f^"^^  .necessary,  upon  an  issuer  adapted  to.  the  merits  of  the  case. 
tUid  Oth'^r=^    '^'^^^^^^        plaioiiff  cannot  piorecd  in  prohibition,  neither 
lias  he  any  remedy  at  Law,    TKil  a  ^?{are  impedit  will  not 
lie,  in  case  of  an  election  i^x  nominallom^by  inhabitants.  And 
the  case  oi  Herbert     the  Dean  c^nd  Cfiapterof  PFestminster, 
1  Wms«/.i^7^'  was  eited  to  slievi^  that  a  Court  of  Equity  will 
determine  upon  this  question. 
[  532  ]         Lord  Northington,  Chancellor,  after  hearing  the  plain- 
tiff's Counsel,  and  the  evidence  for  the  plaintiff  read,  gave 
his  opinion,  without  hearing  the  Counsel  for  the  defendant. 
I  shall  dismiss  this  bill  for  several  reasons  : 
Ist^  Because  the  plaintiff  has  no  legal  title. 
2d,  Because  he  has  no  Equity. 

3d,  Because  this  election  is  an  usurpation  upon  the  Vicar, 
It  is  difficult  to  say  who  was  the  endower  of  this  chapel. 
If  there  was  sufficient  waste  to  approve,  the  Lord  of  the 
Manor  was  the  endower.    But  whoever  was,  it  was  not  an 
endowment  of  a  chapel  of  ease,  but  of  a  conventicle  in  the 
time  of  the  Usurpation*    When  the  times  changed,  and  the 
Restoration  took  place,  the  right  of  nomination  was  restored 
[The  incum-     to  the  Vicar  of  the  mother-church.  It  is  undoubted  law,  that 
tiier-churclT""  whenever  a  chapel  of  ease  is  erected,  the  incumbent  of  the 
has  the  un-      mothcr-church  is  entitled  to  nominate  the  minister,  unless 

doubted  right      ,         .  .  .  ,  ,  .  ,  . 

to  nominate  there  IS  a  Special  agreement  to  the  contrary,  which  gives  a 
the  ministers    Compensation  to  the  incumbent  of  the  mother-church. (2) 

to  a  chapel  of  ^  ^  ^  ' 

ease.]  A  mere  arbitrary  agreement  between  Patron,  Parson,  and 

fs^a^spe^ckU-  Ordinary,  without  such  a  compensation  is  not  to  be  sup- 
greementanda  ported.    In  the  case  of  prescription,  every  thin^  is  presumed 

compensation,]   ^    .         .  /  ^  .  /         ^  r 

(2).  to  have  been  proper.    An  agreement  with  a  compensation  to 

[In  the  case  of  the  Parson  is  supposed.  There  can  be  no  prescription  in 
every'^thing^is  ^^^^^  case,  becausc  the  chapel  was  built  in  1657,  or  very  little 
presumed  to     earlier,    The  consecration  is  express  as  a  chapel  of  ease  ; 

have  been  i       •  •  i     tt-      ?      •  i  i  • 

proper.(3)]  that  IS  sumcient  to  support  the  Vicar  s  rignt  to  the  nomina- 
tion. Afterwards,  in  the  same  instrument,  the  Archbishop 
gives  the  nomination  to  the  inhabitants  of  Armley  and  TVort- 
ley,  which  he  could  not  do  of  his  own  authority.  And  it  is 
observable,  he  gives  it  to  the  most  improper  people,  as  they 
were  sectaries.    There  is  no  pretence,  in  this  case,  of  any 


(2)  See  observations  in  note  (1).         Kemp  \.  Capon^  Fortesc.  340.  Hos^ 

(3)  See  Gatewood's  case,  6  Co.  Rep.    kins  v.  Robins,  Pollex.  15. 
606.    ed.    by  Thomas,  3  Vol.  376. 
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agreement  between  Patron,  PaSons,  and  Ordinary,  either  Dixon 
with  or  without  a  compensation  to  me  Vicar.    Thedeclara-  Mtiinst 
tion  of  the  Vicar  at  the  time  of  the  consecration  could  not  Others, 
bind  his  successors,  if      did  liimself :  nothing  he  could  do 
would  have  that  effect^^jinless  it  was  by  a  proper  deed  under 
his  hand.    The  nomin^^tions  to  the  curacy  by  the  inhabitants     [  533  ] 
are  so  many  instances  of  usurpation,  but  it  did  not  talf©  away 
the  right  of  the  succeeding  Vicar  to  nominate  upon  a  va- 
cancy. 

Bill  dismissed. 

Mr.  Yorke,  Mr.  Attorney  -  General,  Mr.  Wedderhurn^  Mr.. 
Perryn^  and  Mr.  Lee,  were  Counsel  for  the  plaintiff 5  I  and 
Mr.  Price  for  the  defendants. 


Lord  BEAULIEU  and  Wife  against  Lord  CARDIGAN     Case  261. 

and  Wife. 

  Began  25th 

[Lib.  Reg.  1765.  A.  fo.  460.]  April,  and 

  ended  7th 

May,  \76G. 

On  the  marriage  of  John  Duke  of  Montague,  in  1704,  his  ^.^  ^  2>^xo 
father,  Duke  Ralph,  settled  several  estates  upon  him,  and  the  p.c.ed.  Toml. 
issue  of  the  marriage.  ^J'';^  . 

o  A.  devises  an 

Exchequer  annuity  in  trust  to  B.  for  so  many  years  as  he  shall  live,  and  after  his  death,  in  trust 
for  such  person  as  at  A.'^  death  should  be  heir  male  of  his  body,  for  the  residue  of  the  terra  ; 
and  in  case  there  should  be  no  such  heir  male,  then  in  trust  for  such  person  as  shall  be  heir 
male  of  the  body  of  C. ;  and  in  case  there  should  be  no  such  person,  then  over.  B.  djdng  with- 
out issue  male,  held,  the  annuity  vested  in  the  son  of  C.  on  whose  death  C.  the  father  became 
entitled  to  it  absolutely.  Father  seised  in  fee  of  some  estates,  and  others  for  life,  with  remain- 
der to  his  son  in  tail,  devises  all  to  his  son  for  life,  remainder  over,  in  strict  settlement ;  on 
condition  that  if  he  neglect  or  refuse  to  suffer  a  recovery  of  the  estate  of  which  he  is  tenant  in 
tail,  within  three  months  after  he  should  attain  22,  and  settle  it  to  the  devised  uses,  then  tlie 
other  estates  to  go  over  to  the  next  in  remainder.  The  son  entered,  and  did  many  acts  shewing 
an  election  to  take  under  the  will,  but  did  not  settle  the  estate  as  required.  Held,  that  the  estate 
should  go  as  if  it  had  been  actually  so  settled.  But  this  was  reversed  in  the  House  of  Lords, 
for  not  having  settled  the  estate  pursuant  to  the  condition,  the  devise  was  void,  and  the  entailed 
estate  would  go  in  its  own  course,  unaffected  by  the  will.  What  acts  may  be  evidence  of  an 
intention  to  elect. 

Duke  Ralph  being  seised  of  several  other  estates,  of  about 
1,000/.  a-year,  and  also  of  a  personal  estate,  and  being  entitled, 
under  an  old  settlement,  to  an  estate  in  Warwickshire,  of 
about  2,300/.  a-ycar,  with  remainder  to  his  son  Duke  John 
in  tail,  and  Duke  John  having  issue  a  son,  Lord  Montagnc, 
and  one  daughter,  the  plaintiff  Lady  Beaulieii,  his  only  chil- 
dren then  living;  Duke  Ralph  made  his  will  21st  August 
1707,  and  devised  all  his  castles,  lordships,  honours,  manors, 
messuages,  lands,  tenements,  and  hereditaments  whatsoever, 
in  the  counties  of  Middlesex,  Northampton,  Huntingdon, 
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Lancaster,  York,  Surrey,  Warwick,  and  Stafford,  or  else- 
where in  England,  in  possession^  reversion^  or  remainder^  to 
Duke  John  for  life,  subject  to  the  condition  therein-after 
mentioned,  with  remainder  to  Lord  Montague  for  life,  with 
remainder  to  the  first  and  other  sons  of  Lord  Montague  in 
tail  male,  with  remainder  to  the  second  and  other  sons  of 
Duke  John  in  tail  male,  with  remainder  to  the  daughters  of 
Duke  John  in  tail,  as  tenants  in  common,  with  cross  remain- 
ders, with  remainder  to  the  heirs  at  law  of  Duke  Ralph, 
He  than  gave  the  residue  of  his  personal  estate  to  Lord  Hali- 
fax, Lord  Somers,  Edmund  Dummer,  and  Thomas  Dummer, 
in  trust  for  the  sole  use  of  his  son  Duke  John,  in  case  he 
should  live  to  22  5  and  appointed  them  executors  till  his  son 
should  attain  22 ;  and  after  his  attaining  that  age,  he  made 
his  son  Duke  John  sole  executor,  but  in  case  his  son  should 
die  before  22,  then  his  executors  were  to  remain  executors 
in  trust,  to  lay  out  his  personal  estate  in  land,  and  settle  the 
same  to  the  uses  he  had  devised  his  real  estates.  He  then 
devises  an  exchequer  annuity  of  1,000/.  a-year,  which  was 
granted  for  a  term  of  years,  to  his  grandson  Lord  Montague, 
for  so  many  years  as  he  should  live,  and  after  his  death,  in 
trust  for  such  person  as,  at  the  time  of  Lord  Montague's 
death,  should  be  heir  male  of  Lord  Montague's  body,  to  take 
lands  of  inheritance  from  him  by  course  of  descent,  for  the 
residue  of  the  term;  a7id  i?i  case  there  should  be  no  such  heir 
male,  then  in  trust  for  such  person  as  should  be  heir  male  of 
the  body  of  Duke  John,  to  take  lands  by  course  of  descent, 
for  the  residue  of  the  term ;  and  in  case  there  should  be  no 
such  person  as  should  be  such  heir  male,  then  in  trust  for 
Duke  John  for  life,  with  remainder  to  such  person  and 
persons  as  should  be  entitled,  by  virtue  of  his  said  will,  to 
the  rents,  issues,  and  profits  of  the  real  estates  thereby  devised  ; 
provided,  and  he  declares,  that  all  the  estates  and  trusts  before 
devised  to  or  in  trust  for  his  son  Duke  John,  were  upon  the 
condition  and  limitation  following,  that  is,  in  case  his  son 
should,  within  12  calendar  months  next  after  his  decease,  if  he 
should  then  be  of  the  age  of  21,  or  otherwise  within  12  months 
after  he  should  attain  21,  suffer  a  recoveri/ of  the  Warwickshire 
estate;  and  should  within  three  months  after,  declare  the 
use  to  himself  for  life,  with  remainder  to  trustees  to  pre- 
serve contingent  remaiders,  with  remainder  to  Lord  Mon- 
tague, and  his  issue  male,  in  strict  settlement,  with  remain- 
der to  the  other  sons  of  Duke  John  in  tail  male^  with  remainder 
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to  such  uses  as  he  had  devised  his  real  estate ;  ^hut  if  he  Lord  Beau- 
should  neglect  or  refuse  to  suffer  such  recovery^  and  declare  i-ieu 
such  uses,  within  such  time,  and  in  such  manner  as  aforesaid,  .  '  ^ 

then  he  declared,  that  the  gift  or  devise  of  his  real  estate  to  his  LQ^d  Car- 
son  Duhe  John,  should  cease  and  he  void,  and  should  go  over, 
according  to  the  limitations  thereof  therein  before  made,  as  if 
his  son  was  really  dead;  and  the  residue  of  his  personal 
estate,  therein  before  given  to  his  executors,  in  trust,  should 
be  sold  by  his  executors,  as  if  his  son  had  died  under  22 ;  and 
the  money  laid  out  and  settled  as  before  directed,  omitting 
the  use  and  estate  of  his  son  Duke  John,  or  as  near  to  the 
same  uses  as  deaths  of  parties  in  the  mean  time  would  admit. 

Duke  John,  as  soon  as  he  came  of  age,  in  l/H,  after  the 
death  of  his  father,  suffered  a  recovery  of  the  Warivickshire 
estate,  and  declared  the  uses  to  Lord  Somers,  Lord  Halifax, 
Edmund  and  Thomas  Dummer,  and  their  heirs,  in  trust  to 
settle  and  dispose  of  the  premises  in  such  manner  as  Duke 
John  should  by  deed  or  will  appoint,  and  for  want  of  appoint- 
ment, in  trust  for  Duke  John,  his  heirs  and  assigns. 


DIG  AN 
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*  Vide  Case  in  House  of  Lords, 
plying  with  this  condition.  (1) 


D.  John  not  entitled  for  want  of  com- 


(1)  See  3  Bro.  P.  C.  edit.  Tom. 
277.  The  House  of  Lords  af- 
firmed the  decree  as  far  as  re- 
lated to  the  Exchequer  annuity, 
and  reversed  the  residue,  and  declared 
that  Duke  John  was  not  entitled  to 
the  benefit  of  any  devise  or  bequest, 
by  the  will  of  his  father  Ralph,  from 
three  months  after  he  suffered  the  re- 
covery, the  said  John  never  having 
complied  with  the  condition  annexed 
thereto,  by  re-settling  the  Warwick- 
shire estate,  and  that  the  same  ought 
to  go  in  such  manner,  and  to  such 
persons  as  limited  and  directed,  by  the 
said  proviso,  and  that  said  Lord  and 
Lady  BeauUeu  ought  to  have  a  satis- 
faction, out  of  the  assets  real  and  per- 
sonal of  the  said  Duke  John,  for  what 
the  said  Lady  Bcaulicu  would  have 
been  entitled  to,  had  the  proviso,  in 
the  said  will,  been  taken  advantage  of 
and  effectually  carried  into  execu- 
tion. This    Judgment    of  the 

House  of  Lords  has  been  frequently 


disapproved  of.  Lord  Eldon,  when  Soli- 
citor-General, said,  arguendo  in  the  case 
of  Wake  v.  Wake,  1  Ves.  Jun.  336. 
that  he  had  heard  Lord  Thurlow  say, 
over  and  over,  "  That  that  case  on  the 
"  will  of  the  Duke  of  Montague  shall 
never  bind  any  other,  where  there  is 
the  least  difference  between  them." 
See  also  Freke  v.  Barrington,  3  Bro. 
281.  Butterwicke  v.  Broadhurst,  1 
Ves.  Jun.  172.  S.  C.  3  Bro.  C.  C.  88. 
where  Lord  Rosslijn  said,  "  That  all 
"  which  was  decided,  by  the  case,  was, 
^'  that,  under  circumstances,  election  may 
'*  continue  till  the  whole  affair  is  wound 
"  up,  and  the  trusts  executed."  See 
Si/npson  v.  Vickers,  14  Yes.  347.  Dil- 
lon V.  Parker,  1  Swanst.  359.  and  the 
able  notes  on  the  law  of  election  gener- 
ally, and  the  cases  collected  on  the  sub- 
ject there,  by  the  learned  editor.  ■ 

See  the  next  case,  post,  and  Forrester 
V.  Gotten,  ante,  388.  and  Sugden  on 
Powers,  389. 
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He  afterwards,  from  time  to  time,  as  he  had  occasion, 
made  mortgages  of  the  Warwickshire  estate  in  fee  and  for 
years;  in  several  of  them  the  trustees  joined;  all  of  which 
have  been  paid  off.  except  two,  for  23,000/.  and  6,000/. 

Upon  attaining  22,  Duke  / ohn  proved  his  father's  will ; 
settled  accounts  with  the  trustees,  and  received  the  balance  ; 
redeemed  jewels  which  were  pledged  by  Duke  Ralph  to  the 
Bank;  paid  debts,  and  took  assignments  of  some  of  the 
securities  to  himself ;  compounded  a  large  debt  which  was 
due  from  the  family  of  the  Monks ;  sold  the  Exchequer  an- 
nuity for  25,000/. ;  and  received  the  personal  estate  of  Duke 
Ralph,  and  mixed  it  with  his  own,  and  disposed  of  it  without 
keeping  any  account ;  and  it  was  argued  to  be  impossible  at 
this  time  to  take  an  account  of  it. 

Duke  John  also  received  the  rents  and  profits  of  the  real 
estate  devised  ;  brought  a  bill  in  Chancery  against  one  Colley^ 
who  was  steward  of  part  of  the  devised  and  settled  estates,  in 
which  he  stated  himself  to  be  entitled  to  those  estates  by  de- 
scent or  otherwise  ;  procured  an  Act  of  Parliament  in  171^^ 
for  sale  of  part  of  the  settled  and  devised  estates,  and  to 
settle  other  estates  in  the  stead.  Afterwards  a  bill  was 
brought,  to  have  the  surplus  money  laid  out ;  which  was 
directed  as  to  so  much  as  arose  by  sale  of  the  devised  estates, 
to  the  uses  in  Duke  Ralph's  will.  He  obtained  another  Act 
of  Parliament  in  1722,  in  confirmation  of  articles  entered 
into  on  the  marriage  of  his  daughter  Isabella  to  the  Duke  of 
Manchester  ;  in  v^hich  it  is  recited^  that  his  daughter  would 
be  entitled  to  Montague- house,  which  was  part  of  the  devised 
estate,  after  the  death  of  the  Duke,  and  failure  of  issue  male  ; 
and  the  estates  settled  upon  the  marriage  are  to  the  Duke 
and  Duchess  of  Manchester,  after  the  death  of  Duke  John, 
and  failure  of  his  issue  male  /  and  in  the  recital  of  both  the 
Acts  the  devised  estates  are  called  his  estates. 

Lord  Montague  died  in  the  life-time  of  Duke  Johi  unmar- 
ried; and  about  six  years  after  his  death,  Duke  John  had 
another  son,  George,  who  died  soon  afterwards  ;  and  at  his 
death  Duke  John  had  only  two  children,  viz,  the  Duchess  of 
Manchester,^  then  married  to  Lord  Beaulieu,  her  second  hus- 
band, and  the  defendant,  Lady  Cardigan, 

Duke  Jo/m  made  his  will  in  1749,  and  devised  all  his 
estates  which  he  or  any  person  or  persons  in  trust  for  him 
was  or  were  seised  of,  and  which  were  in  his  power  to  dispose 
of,  except  certain  estates  in  Kent  and  Bucks,  to  trustees  for 
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99  years,  by  rents  and  profits,  or  by  mortgage,  to  pay  his  Lord  Beau 
debts,  legacies,  and  funeral  expences ;  with  remainder  to  his 
first  and  other  sons  in  tail ;  with  remainder  to  Lady  Cardi- 
gan in  strict  settlement. 

Duke  John  died  soon  afterwards. 

Bill  by  plaintiffs,  to  have  the  Warwickshire  estate  settled, 
and  conveyed  to  the  uses  in  Duke  Ralph's  will,  according  to 
the  condition  in  his  will  5  in  which  case  she  would^  in  the 
event  that  has  happened,  be  tenant  in  tail  of  one  moiety ; 
and  for  the  consequential  account  of  the  rents  and  profits  of 
a  moiety  from  the  death  of  Duke  John :  also,  to  be  paid  a 
moiety  of  the  purchase  money  of  the  Exchequer  annuity,  and 
of  the  annuity  itself  till  sold. 

Two  Questions  were  made  : 

1st,  Whether  Duke  John  vras  bound  by  the  condition  in 
Duke  Ralph's  will  to  settle  the  Warivickshire  estate  ? 

2d,  Whether  the  plaintiff,  the  Duchess,  vras  entitled  under 
the  limitation  to  a  moiety  of  the  Exchequer  annuity  ?  or, 
Whether  the  whole  interest  in  the  annuity  vested  in  the 
Duke's  son  George,  and  became  transmissible  to  his  repre- 
sentative, who  was  his  father,  Duke  John  f 

To  the  1st  Question  it  was  argued  for  the  plaintiff,  from 
all  the  acts  done  by  Duke  John,  that  he  accepted  the  devise 
in  Duke  Ralph's  will,  and  was  consequently  bound  by  the 
condition.    And  the  cases  of  Bor  v.  Bor,  in  the  House  of  Lord  Nor- 
Lords,  22d  January  17^6,  and  Lord  Northumberland  v.     Earl  of 
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Earl  of  Aylesford,  in  Chancery,  20th  June  1760,  were 
cited. 

For  the  defendants  it  was  argued,  That  those  acts  were 
not  clear  and  decisive  of  his  accepting  the  devise ;  and  that 
his  acting  as  the  owner  of  the  Warwickshire  estate,  by 
mortgaging  it,  in  which  the  trustees  joined,  was  an  indica- 
tion that  he  did  not  accept  the  trust. 

Lord  North iNGTON,  Chancellor  : 

I  am  clear  in  both  points. 

As  to  the  2d  Question,  Gregory  v.  D.  of  iV^.  is  exactly  in 
point. 

The  limitations  to  the  heirs  male  of  Duke  John  gave  it  to 
a  son  of  Duke  John,  whenever  there  should  be  such.  The 
estate  for  life  of  Duke  John  was  to  depend  on  his  having  a 
son  or  not.  If  the  limitation  to  the  son  of  Duke  John  was 
to  depend  on  the  words  "  living  at  the  time  of  death  of 
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"  Lord  Montague/'  it  would  defeat  the  intention  of  Duke 
Ralph;  for  he  meant  that  the  sons  of  Duke  John  should 
take  after  the  sons  of  Lord  Montague, 

As  soon  as  Lord  George  was  born  it  vested  in  him,  and 
was  transmissable  to  his  representatives. 

As  to  the  1st  Question.  I  am  clear,  Duke  John  never 
entertained  a  doubt  of  not  taking  under  the  will ;  and  this 
appears  by  attending  to  the  facts. 

1st  Act.  He  suffered  a  recovery  of  the  Wariuickshire  es- 
tate and  put  the  legal  estate  in  the  trustees  in  the  will  of 
Duke  Ralph  to  such  uses  as  he  by  deed  or  will  should  ap- 
point. If  he  meant  an  act  of  dominion,  he  would  have  de- 
clared the  uses  to  himself  and  his  heirs.  The  reason  why 
he  declared  the  uses  in  this  way  was  merely  for  his  conveni- 
ency  in  his  situation. 

2d  Act,  Is  a  solemn  acceptance  on  record  in  this  Court; 
a  bill  brought  against  Colley,  the  steward,  for  an  account  of 
the  rents  of  several  estates,  some  settled  and  some  devised, 
and  brought  in  proprio  jure ;  and  he  alledges  them  to  be 
his  own  by  descent  or  otherivise  and  that  they  could 
not  be  but  under  the  will  of  Duke  Ralph, 

3d  Act.  A  bill  brought  by  Duke  John  against  the  trus- 
tees under  the  will,  for  an  account  of  Duke  Ralph's  estate. 
This  is  conviction  there  was  an  end  of  the  trust. 

4th  Act.  Act  of  Parliament  of  1716.  The  recitals  are 
very  strong.  If  he  had  not  taken  under  the  will,  he  could 
not  have  obtained  that  act.  The  act  went  on  the  title  of 
Duke  John  ;  otherwise  it  would  be  to  model  other  persons' 
estates,  on  application  of  one  who  was  not  interested. 

5th  Act,  Was  the  act  of  Parliament  for  carrying  the  arti- 
cles on  the  marriage  of  the  Duchess  of  Manchester  into  ex- 
ecution ;  and  is  still  stronger  than  the  former.  It  recites 
that  the  Duchess  would  be  entitled  to  Montague-house  and 
other  estates  after  the  death  of  Duke  John,  and  failure  of 
his  issue  male.  If  he  did  not  take  under  the  will,  she  was 
entitled  to  them  immediately.  The  limitations  to  the  Duke 
and  Duchess  of  Manchester  are  after  the  death  of  Diike 
John,  and  failure  of  his  issue  male.  The  limitation  to  Lady 
Mary  was  in  the  same  manner ;  and  she  was  an  infant,  so 
could  not  come  into  any  new  agreement. 
Consider  the  objections  on  the  other  side. 
1st,  Duke  John  took  the  executorship  not  in  his  own  right, 
but  merely  as  a  trustee. 


CASES  IN  CHANCERY. 


539 


Answer,  He  kept  no  account  of  the  personal.  He  brought  Lord  Beau- 
a  bill,  for  an  account  of  real,  in  his  own  right;  enjoyed  all  ^^^^^y^^.^ 
the  real  and  personal  of  Duke  Ralph  without  any  account  against 
for  his  life;  sold  part  under  the  act  of  Parliament,  for  his  Lord  Car- 
greater  ease  and  conveniency.  dk^an 

2d,  Said  the  acts  which  he  did  are  equivocal,  and  that  the  ^'^^ 
estate  of  Duke  Ralph  was  insolvent ;  and  that  he  did  not 
keep  an  account,  because  they  would  turn  out  in  his  favour. 

The  latter  proves  too  much  ;  for  I  ought  to  make  the  same 
supposition  in  every  case,  as  well  as  in  this. 

It  is  observable,  that  in  composition  with  the  family  of 
the  Monks,  in  1724,  he  makes  himself  sole  judge,  without 
any  assistance,  in  settling  the  account ;  but  of  his  own  au- 
thority enters  into  a  composition,  and  acts  as  if  he  was 
solely  interested. 

3d  Objection,  mortgages.  This  is  the  only  evidence  that 
gives  the  appearance  of  ownership  ;  but  it  has  little  weight, 
when  I  consider  the  situation  of  Duke  John  and  his  family, 
appearing  from  the  evidence  in  the  cause.  *^He  declared  the 
uses  of  the  Warwickshire  estate  in  trustees  merely  to  an- 
swer the  exigency  of  the  family ;  and  he  appears  to  have 
bought  estates  without  money.  It  is  not  to  be  believed,  that 
when  the  trustees  joined  in  the  mortgages,  but  that  they 
took  some  security  from  the  Duke  to  indemnify  them. 

It  is  a  strong  reason,  that  it  would  be  impossible  to  take 
the  account  of  Duke  Ralph's  estate,  which  would  be  ne- 
cessary if  Duke  Jo/m  took  only  as  trustee, 

I  verily  believe,  that  the  devise  to  Duke  Johjiwas  benefi- 
cial. But  I  do  not  think  it  material ;  for  if  Duke  John  had 
not  got  one  shilling,  but  had  accepted  his  father's  reasonable 
request  to  settle  Warwickshire  estate,  he  would  be  bound  by 
it.  He  has  declared  his  acceptance  by  act  of  Parliament,  by 
which  his  daughters  are  made  tenants  for  life  without  any 
compensation.  It  is  for  the  honour  of  Duke  John  to  de-  |-  540  ] 
termine  this  way  ;  and  I  am  satisfied  he  never  thought  of  not 
complying  with  the  condition. 

I  am  also  clear,  that  he  did  not  intend  to  devise  the  TFar- 
wicksliire  estate  by  his  will.  If  it  passes,  it  must  be  under 
general  words,  of  all  eslates  which  I  have  a  power  to  dispose 
of- 

Whatever  right  he  might  have  to  devise  at  law,  he  had  no 
right  in  a  court  of  conscience.    In  the  codicil  he  devises  a 
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lease  of  21  years  in  Montague -house,  which  he  supposes  he 
had  a  power  to  do  under  the  will  of  Duke  Ralph. 

Dismiss  the  bill  as  to  the  Exchequer  annuity  with  costs, 
so  far  as  relates  to  the  annuity  ;  and  decree  a  conveyance  of 
a  moiety  of  the  TFarwickshire  estate,  and  an  account  of  the 
rents  and  profits  from  the  death  of  Duke  John,  with  costs 
relative  to  that  estate,  (1) 


(1)  Decree.  "  And  his  Lordship  doth 
"  declare  he  is  of  opinion,  that  the  late 

Duke  of  Manchester  accepted  and 
"  took  several  estates,  and  benefits,  and 

advantages  under  the  will  of  the  said 
"  Ralph,  Duke  of  Manchester,  and  that 

in  consequence  thereof  he  became 
"  bound,  in  conscience,  to  perform  the 


"  condition  imposed  onhim,by  that  will, 
"  with  respect  to  the  re-settlement  of  the 
"  Warwickshire  estate,  and  that  the 
"  plaintiffs  are  entitled  to  a  moiety  of 
"  the  rents  and  profits  thereof,  from  the 
"  death  of  the  said  John,  late  Duke  of 
"  Manchester,  but  subject  to  the  mort- 
gages  thereon." 


Case  262. 


Earl  of  NORTHUMBERLAND  against  Earl  of 
^     AYLESFORD.  (1) 


[Lib.  Reg.  1759.  A.  fo.  543.} 


6: 


Lord  Keeper  : 

This  is  a  cause  between  great  persons,  and  has  been  fulTy 
discussed  at  the  bar ;  but,  for  my  part,  I  do  not  think  the 


20th  June  / 

1760.  y 

[S.  C.  1  Eden. 
489.] 

Legacy  given  upon  condition  of  releasing  all  claims  upon  the  testator's  estate  and  effects  within 
a  limited  time.  The  legatee  takes  the  legacy,  but  does  not  actually  release.  Held,  he  was 
bound  by  election,  a«d  his  executors  shall  release.  What  acts  shew  an  election  to  take  as 
legatee. 


(1)  The  following  explanation  of  the 
facts  in  this  case  (taken  from  Mr. 
Eden's  Report,  which  is  a  very  full 
one,)  appears  necessary  to  the  clear  un- 
derstanding of  the  judgment. 

By  the  settlement  of  1687,  made  on 
the  marriage  of  the  Duke  Charles,  a 
term  of  500  years,  was  created  on  trust, 
if  the  Duchess  should  die  before  the 
Duke  leaving  issue  male  to  permit  the 
heir  male  to  receive  during  the  Duke's 
life  from  his  attaining  21,  the  yearly 
sum  of  3,000/. 

By  the  settlement,  1707-  Algernon, 
Lord  Hertford,  was,  in  case  the  Duchess 
survived,  to  receive  the  3,000/.  during 
her  life,  till  the  estate  should  be  set- 


tled as  mentioned  in  the  text. 

The  settlement  of  1715,  was  on 
the  marriage  of  Algernon,  Lord  Hert- 
ford, and  the  proviso  was  that  the 
lands  and  premises  thereby  settled 
were  to  be  in  discharge  of  2,500/.  per 
annum,  part  of  the  3,000/. 

The  Duchess  died  in  1722,  from 
which  time  the  annuity  of  3,000/.  per 
annum  commenced. 

The  Duke  afterwards  married  again. 

Duke  Charles,  by  his  will  1748, 
after  confirming  a  former  settlement  of 
certain  lands,  &c.  to  his  daughters,  de- 
vised all  other  his  manors,  &c.  to  trus- 
tees upon  certain  trusts  therein  men- 
tioned.   And  after  reciting  that  under 
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point  of  any  great  difficulty  or  importance,  except  the  value, 
which  is  a  sum  of  13,000/. 

The  bill  is  brought  for  the  arrears  of  an  annuity  of  500/. 
payable  under  the  settlement  in  1687^  from  the  death  of  the 
first  Duchess  of  Somerset,  who  died  in  November  1722,  to 
the  death  of  Charles  Duke  of  Somerset,  in  December  1748. 

The  annuity  is  admitted  never  to  have  been  demanded 
from  Duke  Charles,  or  from  the  trustees  of  the  term  of  5C0 


Earl  of 
Northum- 
berland 
against 
Earl  of 
Aylesford. 


certain  powers,  a  sura  of  35,000/.  had 
been  raised  by  mortgages  on  part  of  the 
inanors,  &c.  which  were  on  his  death 
to  come  to  his  son  Algemon^  and  that 
he  had  paid  off  the  35,000/.,  and  the 
mortgages  had  been  assigned  to  trustees 
for  his,  the  testator's,  use,  and  remained 
as  part  of  his  personal  estate,  he  thereby 
demised  and  remitted  to  the  said  Al- 
gernon, the  said  sum  so  charged  by 
way  of  mortgage  on  the  said  estate. 
And  he  then  gave  all  the  messuages, 
&c.  adjoining  to  the  mansion  at  J^et- 
worth,  and  the  use  of  the  furniture  at 
Sion-house  and  at  Northumberland- 
house  to  the  said  Algernon  for  life  ; — 
and  then  came  a  proviso  to  this  effect, 
that  the  bequest  to  Algernon  of  the 
money  so  due  on  mortgage  &c.  was  on 
consideration  that,  before  he  should 
have  any  benefit  of  the  said  several 
sums,  &c.  he  should,  by  deed  or  deeds 
duly  executed,  release  to  the  duchess 
and  the  daughters  all  his  claim,  right, 
title,  &c.,  to  all  the  real  and  personal 
estate  settled  on  or  devised  to  them,  by 
the  said  will ;  and  in  case  he  should  re- 
fuse or  neglect  to  make  such  deeds  of 
release,  then  the  said  several  devises,  to 
him,  should  be  null  and  void  ;  and  he 
gave  the  residue  of  his  personal  estate 
to  his  daughters. 

Duke  Charles  died  Dec.  1748. 

Duke  Algernon  died  Feb.  1749,  ne- 
ver having  executed  any  release,  leav- 
ing the  Earl  of  Northumberland  and 
Justice  Forster,  his  executors. 

The  bill  was  brought  by  the  exe- 
cutor of  Duke  Algernon  against  the 
executor  and  devisees  o(  Duke  Charles, 
for  the  sum  of  13,000/.  being  the  arrears 
of  annuity  of  500/.  for  twenty-six  ycarij, 


viz.  from  the  death  of  the  first  duchess. 

It  was  proved  on  part  of  plaintiff  that 
Duke  Algernon,  on  being  informed  of 
his  father's  will,  said  it  was  hard  he 
should  be  debarred  of  any  claim,  on  his 
father's  estate,  by  consideration  of  the 
interest  of  a  sum  which  was  to  sink 
into  the  estate  at  his  decease; — that  he 
would  not  give  a  release  till  his  claims 
were  satisfied ; — and  that  he  would 
file  a  bill.  That  he  took  possession 
of  Northumberland  and  Sion  houses 
before  he  knew  the  contents  of  the 
will. 

For  the  defendant  it  appeared  that 
Duke  Algernon  never  offered  to  pay 
any  interest  for  the  mortgage  of  35,000/. 
that  he,  immediately  on  Duke  Charles''^ 
death,  took  possession  of  the  two  houses, 
and  sent  his  steward  and  workmen  into 
them.  That  he  had  an  inventory  taken 
of  the  furniture  at  Petworth  and  bought 
some  hay  and  lead  that  were  on  the 
premises  ;  —  several  letters  were  also 
read  from  him  to  the  duchess,  to 
shew  his  acknowledgment  that  he  had 
taken  possession  of  Peticorth,  in  one 
of  which  he  said,"  Mr.  Harper  is  to  be 
"  present  at  the  taking  away  the  goods 
"  left  to  you  and  my  sisters.  I  dont 
"  foresee  any  dispute  ;"  and  in  another 
he  said  that  since  it  was  necessary  to 
prove  his  father's  will,  in  Chancery,  an 
amicable  bill  should  be  filed,  to  which 
he  ought  to  be  a  parly,  and  that  as,  in 
point  of  form,  it  would  be  necessary  for 
him  to  put  in  an  answer,  he  would  give 
orders  to  have  it  done. 

The  note  of  the  Judgment  in  the  text 
is  verbatim  the  same  as  in  Mr.  Edeu's 
report. 
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years,  created  by  the  settlement  for  raising  the  annuity  of 
3,000/.  of  which  this  500/.  was  part. 

*Tlie  bill  is  now  first  brought  by  the  executors  of  Lord 
Hertford,  afterwards  Diihe  Algernon^  for  payment  of  those 
arrears  out  of  the  assets  of  his  father,  Duke  Charles. 

Several  Questions  have  been  made  by  way  of  bar  : 

1st,  That  the  annuity  of  500/.  as  commencing  from  1722, 
was  extinguished  by  the  settlement  of  1/15. 

This  brings  the  several  settlements  under  consideration.  . 

By  the  settlement  of  IGS/^  a  term  of  500  years  was  cre- 
ated, not  for  Lord  Hertfordyhwi  for  the  heir  male  of  the  mar- 
riage before  he  was  born,  who  was  to  receive  3,000/.  a-year, 
after  21  and  the  Duchess's  death,  during  the  life  of  the  Duke, 
clear  of  deductions. 

By  the  settlement  of  1707,  Lord  Hertford  was  to  receive 
3,000/.  per  ann.  from  the  death  of  the  Duke,  in  case  the 
Duchess  survived,  till  some  estate  of  the  yearly  value  of  3,000/. 
iabove  reprizes  should  be  settled  on  him  for  life  in  possession. 

By  the  settlement  of  17^5,  specific  lands  of  the  yearly 
value  of  1,788/.  and  an  annuity  of  1,000/.  a-year  were  limited 
to  Lord  Hertford  in  possession  ;  with  a  proviso,  to  be  in  dis- 
charge of  2.500/.  a-year,  part  of  the  3,000/.  a-year  by  the 
settlement  of  I7O7. 

It  is  clear,  by  the  settlement  of  1687,  Duke  Algernon 
would  have  been  entitled  to  3,000/.  a-year  on  the  death  of  his 
mother.  And  it  is  as  clear,  that  by  the  settlement  of  1715, 
the  lands  of  the  value  of  1,788/.  a-year  are  accepted  as 
2,500/.  a-year,  part  of  the  3,000/.  a-year.  And  there  is  no 
intimation  that  the  1,000/.  annuity  was  intended,  nor  could 
it  be  taken,  in  satisfaction  of  any  part  of  the  3,000/.  a- 
year. 

But  the  defendants  object  acquiescence,  and  the  statute  of 
limitations  ;  for  that  Duke  Algernon  never  demanded  it. 

As  to  acquiescence,  it  can  only  operate,  either  as  proof  or  pre- 
sumption of  actual  payment,  which  is  not  insisted  on  by  the 
answer ;  or  as  a  tacit  gift,  which  was  never  intended. 

On  the  contrary,  it  is  proved  that  Duke  Algernon  thought 
himself  injured  by  with -holding  the  annuity.  Besides,  acqui- 
escence between  a  father  and  a  son  is  an  act  of  piety. 

In  the  case  of  Lord  and  Lady  Grey,  which  came  before 
Lord  Nottingham^  he  held  the  receipt  of  rents  and  profits 
by  the  son,  was  no  evidence  of  a  trust  for  the  father. 

Lord  Hertford  seemed  to  have  retained  an  implicit  obe- 
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dience  to  parental  authority.     If  therefore  the  case  had     Earl  of 
rested  here,  I  should  think  myself  obliged  to  decree  for  the  Nokthum- 
plaintiff;  but  Duke  Charles  has  made  his  will,  and  given  his  ao-ainst 
son  legacies,  with  a  precedent  condition  annexed.  Earl  of 

From  this  will  it  is  as  plain  as  words  can  express  it,  that  Aylesford. 
Duke  Charles  did  not  intend  that  Duke  Algernon  should 
have  the  legacies,  and  a  satisfaction  for  his  other  claims  ;  but 
that  if  he  had  one,  he  must  relinquish  the  other. 

Stress  was  laid  on  the  executors,  by  the  advice  of  Sir 
Thomas  Bootle,  having  paid  200/.  the  arrears  of  the  1,000/. 
per  ann.  due  at  Duke  Charles's  death. 

I  think  Sir  Thomas  acted  with  his  usual  judgment  in  ad- 
vising them  to  it.  It  was  a  compliance  with  the  spirit  of  the 
will.  The  release  required  by  the  will  was  restrained  to  pre- 
tended claims  only.  Duke  Charles  never  meant  to  exclude 
Duke  Algernon  from  any  thing  he  was  in  possession  of,  but 
only  from  claims,  such  as  I  have  disputed  or  denied  during 
my  life.  The  executors  might  as  well  have  with-held  the 
arrears  of  rent  of  the  Wiltshire  estate,  as  the  arrears  of  this 
annuity  of  1,000/.  y 

Another  objection  was  made,  as  preliminary  to  the  last 
point,  as  to  the  extent  of  what  is  called  a  forfeiture.  I  do 
not  call  it  a  forfeiture,  but  a  want  of  performing  a  condition 
precedent,  to  attach  by  way  of  legacy,  and  to  make  that 
legacy  existing  in  the  will.  I  am  clear,  the  intent  of  this  ' 
will,  as  collected  from  the  proviso,  was,  that  if  Duke  Alger- 
non  should  refuse  to  comply  with  the  terms  of  the  devise, 
Duke  Charles  intended  to  strike  the  legacies  to  him  out  of 
the  will,  and  to  revoke  and  make  them  void  to  all  intents  and  [  543  ] 
purposes.  The  legacies  were  given  to  establish  harmony  in 
his  family.  He  could  not  intend  after  his  son's  death,  who 
was  64,  to  give  them  over  ;  but  he  intended,  that  Duke  Al- 
gernon's daughter  should,  after  her  father's  death,  take  the 
benefit  of  the  furniture  in  Northumberland- house  and  Sion- 
house,  and  Lord  Egremont  the  furniture  at  PeLiuorth  :  and  I 
am  satisfied  he  worded  his  will  for  such  a  construction. 

That  he  intended  the  release  as  a  condition  precedent, 
that  if  it  was  not  made,  "  what  I  intend  to  give  to  Lord 
"  Hertford  and  his  children  and  nephew,  I  will  give  to  my 
"  daughter and  the  more  so,  as  in  the  clause  of  forfeiture 
it  is  the  same  to  all  in  remainder,  as  it  is  to  Lord  Hert- 
ford. 

I  think  therefore  this  would  create  an  absolute  interest  in 
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the  daughters  in  the  furniture  and  the  mortgage  money,  ia 
case  of  this  refusal. 

The  legacies  being  then  given  on  conditions  precedent,  it 
makes  the  material  Question  simply  this,  which,  as  Mr.  At- 
torney-General says,  is  a  question  merely  of  evidence  :  Has 
Duke  Algernon  taken  and  received  the  legacy  ?  If  he  has, 
he  must  perform  the  condition ;  it  being  a  standing  maxim 
in  equity,  Qui  sentit  commodnm  sentire  debet  et  onus. 

Now  there  cannot  be  a  stronger  evidence  of  an  election. 

Duke  Algernon' s  acts  hardly  bear  a  comment,  nor  do  they 
admit  the  least  controversy.  He  survived  his  father  four- 
teen months.  He  had  a  copy  of  the  will  immediately,  and 
was  attended  by  persons  very  able  to  give  him  cautionary 
advice.  He  never  offered  to  pay  one  shilling  interest  on  so 
large  a  sum  as  35,000/.  the  mortgage  debt.  By  not  paying 
the  interest,  he  received  it  the  same  as  if  it  had  been  owing 
by  a  third  person :  he  retained  it  to  himself  as  a  legatee. 

What  was  his  conduct  as  to  the  furniture  ? 

If  he  had  only  entered,  and  let  the  furniture  continue, 
even  if  he  had  used  it  till  taken  away,  I  should  have  thought 
the  construction  rigorous.  But  he  sold  it,  and  converted  it  en- 
tirely. As  a  legatee  he  had  certainly  aright  to  do  so,  but  no  way 
else :  as  in  the  case  of  a  condition  annexed  to  the  legacy  of  a  dia- 
mond, the  sale  of  the  diamond  is  an  acceptance  of  the  condition. 
His  receipt  shews  his  conduct  as  to  the  rest.  He  purchased  the 
hay  and  lead,  and  why  not  the  furniture,  unless  he  took  it 
as  a  legacy.  Consider  his  letter  to  the  Duchess  of  25th 
April  1749,  in  which  he  says,  That  since  it  was  thought  ne- 
cessary, in  order  to  prove  his  father's  will  in  Chancery,  an 
amicable  bill  should  be  filed,  to  which  he  ought  to  be  made  a 
party ;  and  that,  in  point  of  form,  it  would  be  necessary  for 
him  to  put  in  an  answer,  he  would  give  orders  to  have  it 
done.  Had  he  insisted  by  his  answer  on  all  his  claims, 
would  it  have  been  amicable  ?  I  should  call  it  something  of 
the  most  indelicate  nature  if  he  had  done  so,  after  such  let- 
ters wrote,  &c.  What  is  the  answer  to  all  this  ?  Stirrock 
and  Harpur  SRj,  for  their  evidence  amounts  to  this,  that 
Duke  Algernon  said  he  would  not  execute  a  release  till  his 
claims  were  adjusted ;  and  that  he  ordered  Harpur  to  bring 
a  bill.  It  appears  to  me,  that  he  was  encouraged  by  his 
Counsel  to  think  he  could  set  up  his  claim  to  the  annuity 
consistent  with  the  vt'ill ;  but  I  am  clear  he  could  not.  His 
conduct  shews,  that  if  he  could  not  have  both,  he  intended 
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at  all  events  to  take  the  legacy.  He  received  the  interest ;  he      Earl  of 
took  the  furniture :  this  shews  he  had  made  this  determination.  Northum- 
"  I  will  have  these  things  adjusted;  if  not^  I  will  bring  a  bill :  berland 

but  I  have  shewed  I  will  ultimately,  at  all  events,  abide  by  the  ^^rlof 
"  will."    The  value  of  the  furniture  of  all  the  houses  is  not  Aylesford. 
proved.    Such  part  as  was  at  Petworth,  where  the  Duke 
constantly  resided,  and  sometimes  in  great  splendour,  must 
have  been  considerable.    The  other  houses  may  be  consi- 
dered as  abandoned. 

I  can  suggest  many  reasons  why  he  should  elect  the  legacy 
given  by  the  will,  without  weighing  the  value  either  way  : 
It  was  consistent  with  his  quality,  with  that  filial  piety  which 
had  displayed  itself  during  his  life ;  his  obedience  to  his 
father's  last  injunctions  and  recommendations  in  his  will : 
it  was  consistent  with  his  estate  and  years. 

Lady  Northumberland  was  his  daughter  \  Lord  Egremont     [  545  ] 
his  nephew. 

Shall  I  begin  at  64  to  new  furnish  all  my  houses,  and  leave 
upon  the  estates  of  my  daughter  and  nephew  a  mortgage  of 
35,000/.  ?  But  I  will  go  a  step  further,  and  suppose  Duke 
Algernon  had  declared  ever  so  often,  and  in  words,  his  refu- 
sal to  take  the  legacies  on  the  terms  in  the  will^  it  would  have 
made  no  difference  with  me  5  I  should  still  have  been  of 
opinion  he  had  accepted  ;  not  on  the  foundation  of  precedents, 
but  on  certain  principles  of  law  :  That  no  man  shall  be 
admitted  to  qualify  his  own  acts,  is  a  fundamental  maxim  of 
law. 

Put  the  case  another  way  ;  Supposing  it  had  been  the  case 
of  a  covenant  between  Duke  Charles  and  Duke  Algernon, 
that  if  Duke  Algernon  accepted  the  furniture  within  fourteen 
months,  he  should  then  release  all  his  claims  on  the  estate 
of  Duke  Charles  ;  and  suppose  he  had  accepted  the  furni- 
ture of  Duke  Charles,  and  had  then  come  into  this  Court  for 
a  specific  performance  of  the  covenant,  would  not  the  Court 
have  decreed  a  release  ?  Now  I  consider  the  acceptance  of 
a  conditional  legacy  as  a  contract  or  a  debt ;  and  that  if  you 
accept  it,  you  take  it  with  the  condition  annexed. 

Dismiss  the  bill,  so  far  as  prays  payment  of  the  13,000/.  v.  Lord  Cam- 
arrears  of  the  annuity  :  and  the  executors  of  Duke  Als^crnon  ^^^^'^  opiinon 

•'  *^  upon  rehear- 

to  execute  a  release,  pursuant  to  the  will  of  Duke  Charles.     ing,  post.  657. 
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Case  263.  SALVIN  and  his  WIFE  against  THORNTON. 

Before  SirTho.   

Sewell,  Master 

S^Sord  [Lib.  Reg.  1765.  B.  fo.  436.] 

Chancellor, 

6th  June  1766.   

cfc^73in^°     John  Thornton,  after  marriage,  by  indenture  of  1st  and  2d 

note,  13  Hill's  June  1710,  in  pursuance  of  articles,  settled  the  manor  of 
MSS  384  1 

T  b  11  Netlierwitten,  and  other  estates  in  Northumberland^  upon 

remainders  himself  for  life ;  and  then  to  secure  a  jointure  for  his  wife  ; 

by  common  re-  .^^^  trustees  for  200  vears,  to  raise  portions  for 

covery,  there  ,  ,  . 

must  be  a  legal  youngcr  children  ;  with  remainder  to  other  trustees  for  1000 
^pr^Tpe\\)^^    years,  to  raise  portions  for  daughters,  in  case  of  failure  of 
[  546  ]     issue  male ;  with  remainder  to  first  and  other  sons  of  the 
marriage  in  tail  male,  with  remainders  over ;  with  reversion 
to  himself  in  fee. 

There  was  issue  of  the  marriage,  Thomas,  Nicholas,  J ames, 
and  Rotvland, 

John  was  attainted  of  high-treason  in  1715,  and  his  life 
and  reversionary  interest  was  by  Act  of  Parliament  vested  in 
Commissioners  to  he  sold, 

Kenneth  Mackenzie  having  agreed  to  purchase  John's  in- 
terest for  13,500/.  and  3,500/.  of  the  money  having  been 
advanced  on  behalf  of  Thomas  Thornton,  3fackenzie  entered 
into  a  covenant  to  convey  the  interest  in  the  eststte  which  he 

(1)  Robinson  v.  Cuming^  1   Atk.  "  featsng  the  recovery,  where  there  is 

473.    S.  C.  Ca.  T.  Talb.  164.  West.  "  both  a  legal  and  equitable  tenant  to 

Ca.  Tem.  Lord  Chancellor  Hardwicke  "  the  prcBcipe ;    for  that   would  take 

635.    See  Co.  Litt.  326  a.  note  by  "  away  the  right  of  the  owner  of  the 

Butler.    Cruise  Recoveries,  p.  38.    In  "  estate,  which,  by  the  course  of  the 

Philip  v.Brydges^  3  Ves.  126.  the  Mas-  "  Court  is  vested  in  him.  It  must  there- 

ter  of  the  Rolls  said,  "  I  admit  that  an  "fore   be   understood   with  this  re- 

equitable  tenant  to  the  praecipe  will  "  striction,  that  if  it  should  happen 

"  not  be  sufficient  to  bar  a  legal  re-  "  that  the   equitable   tenant  for  life 

mainder,  which  was  the  case  of  Sal-  has  also   the   legal   estate  for  life, 

"  vin  v.  Thornton^  but  the  converse  is  that  is  no  objection  to  the  reco- 

supposed,  that  an  equitable  remain-  very,  and  with  that  restriction  I  ac- 

"  der  cannot  be  barred  where  there  is  ^'  quiesce  in  what  is  so  fully  established 

a  legal  tenant  to  the  prcBcipe,    I  do  "  in  Salvin  v.  Thornton,''^ 
"  not  admit  that,  to  the  length  of  de- 
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had  bought  to  Thomas  Thornton,  on  being  paid  the  remainder  Salvij^ 
of  the  purchase  money^  being  IO5OOO/.  ^nd  Wife 

In  1713    Thomas   Thornton  married,  and  by  articles  j^^^^r^^^ 
previous  to  his  marriage  agreed,  by  fine  or  recovery  or  other 
assurance,  to  settle  the  estate  on  his  vi^ife  and  issue  of  the 
marriage. 

In  1734  a  fine  vi^as  levied  of  the  premises,  pursuant  to  the 
articles,  by  John^  Thomas,  and  Nicholas  Thornton,  to  the 
use  of  Thomas  for  life  ;  and  then  to  secure  a  jointure  of  200/. 
a-year  for  his  wife  for  life  ;  vi^ith  remainder  to  trustees  for  a 
term  of  years,  to  raise  portions  for  younger  children  ;  remain- 
der to  the  first  and  other  sons  of  the  marriage  in  tail  male  ; 
remainder  to  trustees  for  600  years,  to  raise  portions  for 
daughters,  4,000/.  if  only  one,  and  6,000/.  if  more,  payable  at 
21  or  marriage ;  with  remainder  to  Nicholas  Thornton  and 
his  issue  male  in  strict  settlement;  remainder  to  James  and 
Rowland  Thornton,  successively,  and  their  issue  male,  in 
like  manner  3  v/ith  remainder  to  the  heirs  of  Thomas 
Thornton. 

The  10,000/.  vras  not  the  money  of  Mackenzie,  hwi  had 
been  advanced  by  Edward  Gage,  Lord  Montgomery  and 
Lady  Mary  Herbert,  in  thirds.  Gage  vras  paid  off,  and 
a  great  part,  if  not  the  whole,  of  Lord  Montgomery' s  money 
was  paid ;  but  there  being  a  dispute  upon  the  death  of 
Mackenzie,  to  whom  the  other  third  part  belonged  ;  whether 
to  the  executors  of  Mackenzie,  or  to  Lady  Mary  Herbert ;  [  547  ] 
Thomas  Thornton  filed  a  bill  of  interpleader,  and  prayed, 
upon  paym.ent  of  the  money,  to  have  a  conveyance  of  the 
legal  estate  from  Mackenzie's  representative ;  and  in  1736  an 
order  was  obtained  for  paying  4,500/.  into  Court,  on  account 
of  that  third  part  •  which  money  has  very  lately  been  paid  out 
to  Lady  Mary  Herbert, 

In  1737  Thomas  Thornton  suffered  a  recovery  to  the  same  ^ 
uses  as  were  declared  ill  the  fine.  The  tenant  to  the  praecipe 
was  made  by  bargain  and  sale  from  Thomas  Thornton  and 
John  Thornton,  without  the  trustees,  in  whom  the  legal 
interest  under  the  convej^ance  from  the  Commissioners  was 
vested,  joining  in  it. 

Nicholas  Thornton  died  without  issue,  in  the  life-time 
of  Thomas  Thornton;  and  7 homas  Thornton  died  in  1740, 
leaving  issue  two  daughters,  Anne,  who  is  dead  under  age 
and  without  issue,  and  the  plaintiff  Mrs.  Salvin,  John 
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Salvin 
and  Wife 
against 
Thornton. 


[  548  ] 


Thornton  died  the  14th  April  1742 ;  and  in  the  January 
following  James  Thornton  suffered  a  recovery  of  the  estate; 
and  afterwards  died,  leaving  two  daughters,  to  whom  he 
devised  the  estate. 

James  in  his  life-time  paid  the  200/.  a-year  jointure,  and 
paid  for  the  maintenance  of  the  daughters  of  Thomas  Thorn- 
ton; and  in  1758  settled  an  account  with  Mrs.  Salvin,  a 
little  before  her  marriage,  relative  to  her  portion  under  her 
father's  settlement,  and  made  the  balance  in  her  favour 
6,000/. 

Mr.  Salvin  by  his  marriage  articles  became  entitled  to 
5,500/.  part  of  the  6,000/.  and  was  a  purchaser  of  the  remain- 
ing 500/.  which  belonged  to  his  wife,  by  having  advanced 
her  the  money. 

Bill  to  have  the  6,000/.  and  interest  raised,  and  paid  to  Mr. 
Salvin  ;  and  for  an  account  of  the  rents  and  profits,  and  pos- 
session of  the  estate. 

The  general  Question  in  the  cause  was,  Whether  the  re- 
covery suffered  by  Thomas  Thornton  was  good  to  bar  the 
remainder  ?  or  whether  it  was  not  bad,  for  want  of  a  legal 
tenant  to  the  freehold  ? 

Upon  the  opening  of  the  cause,  his  Honour  took  it  up  in  fa- 
vour of  the  recovery,  considering  it  as  a  good  equitable  reco- 
very ;  and  put  it  upon  the  defendant's  Counsel  to  support  their 
objection  to  it;  which  they  endeavoured  to  do,  by  arguing, 
That  in  order  to  bar  legal  remainders,  there  must  be  a  legal 
tenant  to  the  prcecipe.  That  an  equitable  recovery  can  only 
bar  equitable  remainders,  and  takes  effect  where  the  limita- 
tions are  equitable  throughout.  That  equitable  and  legal 
estates  cannot  be  blended  together,  but  the  uses  must  be 
all  uniform.  That  Thomas  Thornton  was  only  cestuique 
trust  per  auter  vie.  That  there  is  no  case  where  such  a  reco- 
very was  supported. 

Master  of  the  Rolls,  without  hearing  the  Counsel  for 
the  plaintiff : 

This  case  is  proper  to  be  determined  here ;  the  effect  of 
the  recovery  is  in  equity.  Though  I  have  no  authority,  yet 
I  proceed  on  principles.  This  Court  considers  the  real  own- 
ership in  all  cases.  This  Question  cannot  be  determined  at 
law,  either  in  ejectment,  or  upon  a  case.  There  must  be  a 
tenant  to  the  prcecipe.  If  Thomas  had  had  the  legal  interest 
for  his  father's  life,  he  might  have  barred  the  remainders  at 
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law.    It  is  a  strange  proposition  in  equity,  that  his  having  a  Saltin 

legal  estate  tail  should  put  him  in  a  worse  situation  than  he  and  Wife 

would  be  if  he  had  only  an  equitable  estate  tail.  The  Court  rj^^^^^^^^ 
never  makes  recoveries  good  upon  equitable  circumstances, 

but  on  the  foot  of  ownership  only.    Mackenzie  was  trustee  [The  Court 

of  the  estate  as  to  the  ownership  of  Thomas  Thornton :  as  recoveries 

to  the  other  persons  he  was  only  trustee  of  the  estate  as  a  goo*^  "po^. 

.  m  rriL  equitable  cir- 

security.  He  declared  himself  trustee  for  Thomas  Ihornton  cumstances.] 
of  the  ownership.  Thomas  Thornton  having  the  legal  estate 
tail,  makes  it  a  stronger  case,  than  where  all  the  limita- 
tions are  trust.  Thus  it  would  be  in  case  of  a  voluntary 
recovery.  Here  it  was  for  a  valuable  consideration,  and  in 
performance  of  I  marriage  contract ;  so  that  if  circumstances 
could  assist,  they  are  here  :  but  I  determine  upon  principles. 
The  Court  would  upon  application  have  compelled  the  trustee 
to  join  in  making  a  tenant  to  the  prcecipe,  and  at  the  same 
time  have  secured  the  debt,  by  directing  a  term  of  1000  years 
to  be  made  determinable  on  the  death  of  John. 

After  his  Honour  had  given  his  opinion,  he  ordered  the 
Question  to  be  spoke  to  again,  at  the  importunity  of  the  Coun- 
sel ;  and  some  time  afterwards  took  an  opportunity  to  men- 
tion in  Court,  that  he  had  changed  his  opinion.  And  on 
this  day  the  cause  came  on  again,  when  it  was  argued  by  the 
Counsel  for  the  plaintiffs.  That  common  recoveries  were 
favoured  in  Courts  of  Justice,  and  were  become  common 
assurances.  That  the  reason  which  governed  in  case  of  a 
trust  throughout,  held  equally  so  in  the  case  where  the  limi- 
tations were  partly  trust  and  partly  legal.  That  an  equitable 
recovery  by  cestuique  trust  tenant  in  tail  will  bar  a  legal  re- 
mainder in  fee,  or  a  legal  limitation  over.  That  there  may 
be  a  legal  remainder  or  limitation  after  a  trust  entail  :  as  if 
an  estate  is  devised  to  A,  and  his  heirs  so  long  as  there 
shall  be  issue  or  issue  male  of  B.,  in  trust  for  such  issue  or 
issue  male,  with  a  remainder  to  the  use  of  C,  or  to  the  right 
heirs  of  the  testator.  That  if  a  recovery  by  cestuique  trust  in 
tail  would  not  bar  alegal  remainder,  there  might  be  a  perpetu- 
ity ;  estates  might  be  so  limited  as  to  be  unalienable  longer 
than  the  law  admits.  That  there  is  no  determination  on  this 
Question  either  way.  That  the  report  of  llobiiison  v.  Comyn 
in  Forrester's  Reports  16(5  is  very  inaccurate  ;  and  both  by  the 
report  of  it  in  that  book,  and  by  a  mainiscript  of  the  case,  it 
appears,  that  Lord  Talbot  avoided  the  Question,  by  deter- 
mining that  Comyn  was  entitled  to  an  equitable  remainder. 
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and  Wife 

against 
Thornton. 


[An  equitable 
recovery  will 
bar  equitable 
interests.] 


[  550  ] 


His  Honour,  without  hearing  Counsel  for  the  defend- 
ant : 

I  am  glad  of  an  opportunity  of  being  set  right.  There  is 
no  instance  where  the  Court  has  held  such  a  recovery  to  be 
good.  Common  recoveries  are  common  assurances,  but  they 
must  pursue  the  forms  of  recoveries.  There  must  be  a  tenant 
to  prcecipe,  &c.  An  equitable  recovery  will  bar  equitable 
interest  as  a  legal  recovery  will  bar  legal  remainders.  On 
the  last  hearing  I  was  struck  with  the  circumstance  of  the 
owner  of  the  equitable  interest  for  life  having  the  legal 
remainder  in  tail  3  but  as  Thomas  Thornton  has  not  com- 
plied with  the  law,  the  legal  remainders  are  not  affect- 
ed by  the  recovery.  Robinson  v.  Comyn  is  decisive.  The 
Question  was,  Whether  the  remainder  was  legal  or  equi- 
table ?  If  equitable,  it  was  barred ;  if  legal,  it  was  not 
barred. 

Directions  were  given  for  raising  the  6,000/.  ;  and  as  to 
all  other  matters,  the  bill  was  retained  for  fifteen  months, 
with  liberty  for  the  plaintiffs  to  proceed  at  law,  and  no  terms 
to  be  set  up. 

Note,  The  above  decree  was  appealed  from ;  and  vide 
the  argument  and  opinion  of  the  Court  on  the  appeal, 
postea,  699. 


Case  264.  ATTORNEY- GENERAL,  at  the  Relation  of  the  University 
Before  Lord        of  CAMBRIDGE,    against   LADY  DOWNING  and 

Northington,         ^  , 

Ch.  assisted  by  Others. 

Sir  Thomas   

Sewell,  Master 

and^Lord  c!  J.  VJ^^  Sir  George  Downing  conveyed  his  estate,  which  was 
and^sever^f '  very  large,  to  trustees,  to  prevent  dower,  and  afterwards  mar- 
other  days  in  ried. 

June  1766. 

Devise  in  mortmain  by  will  made  before  the  statute  9  G.  2.  is  good.  Devise  of  lands  to  build 
and  endow  a  college,  is  good. 

On  the  20th  December  1717  be  made  his  will,  and  devised 
all  his  manors,  lands,  tenements,  and  hereditaments,  whereof 
he  was  seised  of  any  estate  of  inheritance  or  freehold,  to  the 
Earl  of  Carlisle,  Lord  Letchmere,  John  Pedley,  and  Robert 
Pulyn,  to  the  use  of  his  cousin,  Sir  Jacob  Garrett  Downing^ 
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for  life ;  with  remainder  to  his  first  and  other  sons  in  tail  Attorney- 
male ;  with  remainder  to  Thomas  Barnardiston  and  his  heirs  General 
male  in  the  same  strict  manner  ;  with  remainder  to  the  said  '^Lady^ 
trustees  and  their  heirs,  in  trust  to  purchase  with  the  rents  Downing 
and  profits  the  inheritance  of  some  piece  of  ground  in  Cam-  and  Others. 
bridge,  proper  for  the  erecting  a  college,  and  to  build  all  such 
houses,  erections,  and  buildings,  as  should  be  fit  for  that 
purpose    which  college  should  be  called  Downing  College ; 
and  to  obtain  a  royal  charter  for  the  founding  of  such  college, 
and  incorporating  a  body  collegiate  by  that  name  in  the  Uni- 
versity of  Cambridge,  which  should  consist  of  such  head,  or 
governor  or  governors,  and  of  such  fellows,  scholars,  members, 
and  other  persons  for  the  time  being;  and  should  be  main-     [  551  ] 
tained,  governed,  and  ordered,  by  such  laws,  rules,  and  orders, 
and  in  such  manner,  and  should  be  professed  and  taught  such 
useful  learning,  as  his  said  trustees  and  their  heirs,  with  the 
consent  of  the  Archbishops  of  Canterbury  and  York,  and 
the  Masters  of  St.  John  and  Clare  Flail  in  the  University  of 
Cambridge  in  being  at  the  founding  the  same  college,  should 
direct  and  appoint:  and  from  and  after  the  founding  and  in- 
corporating such  college,  or  body  corporate,  tlie  said  trustees 
and  their  heirs  should  stand  and  be  seised  of  all  and  singular 
his  manors,  &c.  in  trust  for  the  said  collegiate  body  and  their 
successors  for  ever.    And  he  gave  his  leaseholds  upon  the 
same  trusts. 

In  1722,  the  trustees  conveyed  back  to  Sir  George  all  his 
estates. 

Sir  George  died  on  the  10th  June  1749,  leaving  Sir  Jacob 
his  heir  at  law. 

Sir  Jacob  and  all  the  remainder- men  being  dead  without 
issue,  this  information  was  filed,  to  have  the  will  of  Sir 
George  established,  and  the  trust  performed ;  and  was  brought 
against  Lady  Downing,  who  was  the  widow  of  Sir  Jacob, 
and  devisee  of  all  his  estates ;  and  against  the  heirs  at  law  of 
Sir  George  and  Sir  Jacob, 

There  were  several  Questions  in  the  cause ;  but  the  only 
one  for  which  the  assistance  of  the  Master  of  the  Rolls  and 
Lord  Chief  Justice  Camdkn  was  required  was,  Whether  the 
Court  should  decree  the  performance  of  the  trusts  for  a  col- 
lege ? 

Two  objections,  with  respect  to  this  Question,  were  made 
on  the  part  of  Lady  Doivning: 

2  u 


551 


CASES  IN  CHANCERY. 


Attohney- 

G  EN  EllAL 

u  gainst 
Lady 
Downing 
and  Others. 

[  652  ] 


1st,  That  all  the  trustees  died  in  the  life- time  of  Sir  George, 
knd  therefore  the  devise  wag  void.  . 

2d,  That  the  devise  was  yoid,  by  reason  that  there  was  no 
cestuique  trust  in  being,  and  perhaps  never  might  5  for  it  was 
at  the  will  and  pleasure  of  the  Crown  to  grant  a  license,  or 
not. 

As  to  the  first  objection,  it  was  -given  up  at  the  bar,  as 
being  a  matter  settled  and  determined.  That  a  devise  to  trus- 
tees doth  not  become  void  by  the  death  of  the  trustees  in 
the  life-time  of  the  testator,  but  is  good  for  the  use,  and  the 
heir  at  law  is  considered  as  a  trustee. 

It  was  argued  for  the  relators,  That  the  will  being  made 
before  the  la^t  statute  of  mortmain,  is  not  affected  by  it, 
though  Sir  George  lived  till  after  the  statute  was  made  3  ac- 
cording to  the  determination  in  Ashhurnliam  v.  Kirkham, 
That  since  stat.  43  Eliz.  the  Court,  in  case  of  a  charitable 
devise,  only  considers  whether  the  testator  had  a  disposing 
power.  That  the  charitable  intent  in  this  case  was  not  void 
at  law,  but  was  lawful  within  stat.  23  Hen.  8.  and  43  Eliz. 
That  the  former  of  those  statutes  was  made  only  to  destroy 
superstitious  uses  ;  but  charitable  uses  are  good  within  that 
statute  ;  and  so  held  in  Porter's  case.  That  a  college  is  a 
school  for  learning,  within  stat.  43  Eliz.  That  this  is  an  ex- 
ecutory trust,  and  the  manner  of  effectuating  the  intent  with 
license  of  the  Crown  is  lawful.  That  the  stat.  43  Eliz.  has 
greatly  assisted  charitable  uses.  Duke  Ch.  Uses,  63.  81. 
Hearn's  Reading  on  Charitable  Uses.  Flood's  case.  Hob. 
That  since  the  stat.  7  Will,  which  enables  the  Crown  to 
license,  fifty-two  licenses  have  been  granted,  of  which  twenty- 
one  are  to  colleges  in  the  Universities.  In  1740,  a  license 
was  granted  to  found  Hertford  College  in  Oxford,  and  another 
since,  to  found  Bermud  College  in  America,  That  by  the 
death  of  the  trustees,  the  trust  devolved  on  the  Court.  That 
there  is  no  discretion  in  the  trustees  but  may  be  executed  by 
the  Court.  That  even  if  the  trustees  had  been  living,  the 
Court  would,  upon  application,  have  referred  it  to  a  Master 
to  approve  of  a  scheme,  and  would  not  have  left  it  to  the 
trustees  to  act  as  they  thought  fit.  That  the  object  of  the 
trust  was  sufficiently  certain, — the  college  to  be  founded. 
That  it  is  not  necessary,  in  case  of  an  executory  trust,  that 
the  object  should  be  hi  esse.  That  there  can  be  no  objection 
to  the  Court  doing  every  thing  which  was  incumbent  on  the 
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trustees.  'That  it  was  no  objection,  that  the  testator  did  not 
obtain  a  license  in  his  life-time.  /That  it  is  immaterial  whe- 
ther the  endowment  comes  after  or  before  the  license.  .  In 
Sufto7i's  Hospiidl  it  was  held  one  way,  and  in  Porter  s  case 
the  other.  That  it  is  no  objection,  that  the  Crown  is  not 
bound  to  grant  a  liceiise.  It  is  sufficient  to  support  the  de- 
vise, that  the  endo\^ment  is  in  potentia.  That  in  many- 
cases  the  Court  has  executed  such  an  executory  trust,  as  in 
the  Attorney- General  v.  Hichnan,  Sel.  Cas.  in  Ch.  34.  and 
the  Attorney-General  s,  Tancred,  Ante,  351.  That  in  the 
case  of  Dr.  Ratcliff's  will  (1)  Lord  Cowper  directed  an 
application  to  be  made  to  the  Crown  iot  a  license,  which 
was  granted  on  5th  October  1717?  after  a  decree.  Dr* 
Ratdiff,  by  his  will,  dated  13th  September  1714,  devised 
his  real  estate  to  trustees,  and  their  heirs,  on  trust  to  pay 
600/.  a-year  to  two  travelling  Fellows,  to  be  chosen  by  the 
Lord  Chancellor,  two  Secretaries  of  State,  Archbishop  of 
Canterbury  and  several  others  ;  and  on  further  trust,  to  pay 
the  overplus  of  the  rents  and  profits  of  the  said  estate  to  the 
Master  and  Fellows  of  University  College,  in  Oxford^  and 
their  successors,  to  buy  advowsons  for  the  Fellows,  in  suc- 
cession, for  ever,  and  for  new  building  part  of  the  said 
college,  and  erecting  chambers  for  the  said  two  Fellows. 

Lord  CowPER  decreed,  in  1716,  the  estate  to  be  conveyed 
by  the  trustees  to  the  relators,  who  were  the  Master  and 
Fellows  of  University  College,  and  directed  the  said  Master 
and  Fellows  to  apply  to  the  crown  for  a  license  in  mortmain, 
to  enable  them  to  take  the  said  estate.  And  two  instances 
were  mentioned,  to  shew  how  this  matter  has  been  under- 
stood in  general.  One,  of  St.  John's  College  in  Cambridge, 
where  the  Countess  of  Richmond,  by  her  will,  recites  an 
agreement  with  the  Bishop  of  Ely  to  convert  the  priory  of 
St,  John  into  a  college  ;  and  then  directs,  that  her  executors 
should  take  the  rents  and  profits  of  her  estate,  put  in  feoff- 
ment, for  the  purposes  of  her  will;  and  directs  them  to 
convert  the  priory  into  a  college  by  apostolic  license.  After 
her  death,  Henry  VIII.  granted  a  license  to  her  executors, 
to  convert  the  priory  into  a  college,  and  to  make  laws,  &c. 

The  other  is  Sidney  Sussex  College,  where  the  executors 
were  directed  to  lay  out  personal  estate  in  land,  and  to  ob- 
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Attorney-  tain  a  license  to  erect  a  college ;  which  was  obtained  accord- 
General  in^ly. 

^Lady  ^  That  if  the  crown  should  refuse  a  license,  of  which  there 
Downing  "^^^  probability,  yet  the  devise  would  be  good  to  a  char- 
and  Others,  ity,  and  the  Court  would  execute  the  trust,  cy  press ;  and 
[  554  ]  several  cases  were  cited  for  this  purpose,  which  went  on  this 
principle,  That  the  charity  bequest  was  not  void  at  law,  but 
could  not  take  place  as  the  testator  intended  it.  Finch,  245, 
2  Vern.  266.  Gower  v.  Mamvaring,  5th  December  1750, 
Attorney -General  v.  Executors  of  Dr.  Berryman.  De  Costa 
V.  Depas,  8th  May  1754.  In  case  of  performing  cy  pres^ 
nothing  is  wanting  of  the  crown  but  the  incorporation,  and 
it  can  be  done  even  without  that.  There  are  several  societies 
which  subsist  without  incorporation,  as  Lincoln  s  Inn,  the 
Temples^  Morden  College.  That  no  argument  can  be  drawn 
from  general  inconvenience  ;  for  that  this  is  the  first,  and 
probably  will  be  the  only  case  of  the  kind.  That  there  is 
no  likelihood  of  such  another  case  happening,  where  the  will 
was  made  before  the  statute  of  mortmain,  which  was  passed 
so  many  years  ago.  That  the  relators  are  interested,  as  the 
college  is  to  be  founded  within  the  university.  That  the 
statute  13  Eliz.  confirms  the  charters  and  privileges  of  both 
universities.  That  a  charter  granted  to  Cambridge,  in  31 
Eliz.  declares,  that  all  future  colleges  and  foundations  shall 
have  the  same  privileges  as  the  then  colleges  had.  Volumus 
etiajn  semper  quod  qucecunq.  in  posterum  collegia  domus  aul(B 
aut  hospitia  erigentur,  fundabuntur  aut  edificabiintur  studii 
causa  infra  universitatum,  omnia  ilia  gaudeant  privilegiis,  8^c, 
qtiibus  collegia^  S^c.  jam  erecta  4"  stabilita  gaudent  4"  fnmn^ 
tur. 

For  the  defendant.  Lady  Downing,  it  was  argued.  That 
the  cai^ying  trusts  into  execution  is  discretionary  in  the 
Court.  That  the  Court  ought  not  to  exercise  its  discretion 
in  this  case,  because  it  is  to  legitimate  an  illegal  act,  to  alien 
in  mortmain,  which  has  been  discouraged  by  different  sta- 
tutes ever  since  Magna  Chart  a.  That  the  statute  of  15 
Richard  II.  condemns  gifts  to  permanent  bodies  ;  and  from 
that  time  the  crown  has  interfered,  by  granting  licenses. 
That  the  statute  43  Eliz.  did  not  authorise  or  tolerate  any 
alienation  in  mortmain  which  was  not  valid  before ;  it  was 
intended  merely  to  rectify  the  abuse  of  charities.  That  ever 
since  the  statute  of  7  William  III.  it  has  been  usual  to  ob- 
tain a  license  before  alienation.    That  the  Court  cannot  r)f 
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itself,  and  by  its  own  inherent  power,  establish  this  charity,  Attorney- 
but  must  have  the  aid  of  the  crown.  That  the  crown  may  General 
refuse  to  grant  a  license.    That  it  is  dignitatem,  to  ^i^l^^j 

make  a  decree  which  may  be  ineffectual.    That  the  crown  Downing 
ought  to  know  who  are  the  objects,  before  a  license  is  ap-  and  Others, 
plied  for.    That  the  testator  meant  to  have  the  judgment  ] 
and  discretion  of  the  particular  trustees  in  the  constituting 
of  this  charity,  who  probably  knew  his  inclinations  as  to  the 
mode  of  it.    That  it  will  be  of  no  benefit  to  the  University. 
That  there  are  more  colleges  already  than  are  full.  That 
there  are  neither  trustees  nor  cestuique  trust  in  being,  and 
therefore  the  Court  will  not  decree  the  charity  to  be  per- 
formed. 

Note,  In  the  course  of  this  argument,  Mr.  Yorle,  Attor- 
ney-General, took  notice  of  the  case  of  the  Attorney- General 
V.  Tyndal,  and  said.  That  did  not  contradict  the  determina- 
nation  in  the  Attorney-G eneral  v.  Bowles,  but  was  distin- 
guishable from  that  case,  in  respect  that  the  trustees  were 
in  the  former  case,  to  buy  the  land ;  in  the  latter  they  were 
only  to  erect  the  alms-houses.  And  Lord  Chancellor 
agreed  to  the  distinction  between  the  two  cases,  and  that  they 
were  not  contradictory,  and  said,  if  he  had  given  liberty  in 
the  Attorney-  General  v.  Tyndal,  to  erect  an  alms-house,  in 
case  any  body  would  give  the  land,  it  would  have  been 
disappointing  the  testator's  intention,  which  was  to  buy  the 
land. 

Adjourned.  See  post  571. 


WYTHE  against  THURLSTON.  Case  265. 


[Lib.  Reg.  1748.  B.  fo.  459.  nom.  Wijihe  v.  Blackman.l        ^''1-  23  G.  2. 


By  deed,  an  estate  was  directed  to  be  sold,  on  failure  of  issue  [S.  C.  1  Ves. 
male  of  A.  and  the  money  directed  to  be  equally  divided  provision  by 

(Iced  for  childivn,  held  to  extend  to  grandchildren  and  great-grandchildren.(l) 


(1)  As  to  the  import  of  the  word  340.  IJockleij  \.  Mawheij,  \  Ves.  Jim. 

children.^'  in  such  cases,  see  Gale  \.  150.    Ilaydon  v.  Wilshire^  3  T.  R. 

Benncf,  post.    681.  Prima  fade  the  372.  But  wherever,  in  a  deeil  or  a  w  ill, 

word  "  /.s\v«e"  will  be  construed  to  mean  the  intention  appears  to  be,  that  the 

descendants,  as  in  Da-oeiiport  v.  JIan-  word  issue  was  not  intended  to  mean 

ft«?7y,  3  Ves.  257.  Frconan  v.  Paisley^  descendants,  but  children,  the  Courts 

11).  421.  Ih'rnard  \.  Montague^  }  INler-  give  it  such  a  construction.  Hampson 

riv.  424.  Ldgh  v.  Norburi/,  13  Vcs.  \,  Brandiaood^  1  Mad.  388.  Sibley  \, 
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[  ^»56  ] 


Bacon's  Abr. 
202. 

2  Vern,  459. 
Moor,  220. 


between  four  persons,  or  the  respeetive  i^sue  of  their  bodies  ; 
but  if  any  one  be  dead  at  that  time,  to  be  equally  divided 
among  the  survivors  of  them,  and  their  respective  children, 
in  case  any  of  them  be  dead  having  issue  of  their  body. 
They  were  all  four  dead  before  the  contingency  happened  ; 
one  without  issue;  one  of  the  otiiers  had  a  son  living  ;  one 
had  grandchildren,  but  no  children ;  and  the  fourth  had  chil- 
dren, grandchildren,  and  great-grandchildren  living.  It 
.was  held  by  Lord  Hardwicke,  Chancellor,  That  the  word 
^^msue"  will  carry  it  to  all  descendants ;  and  in  the  present 
case'tte  word  children/'  which  may  admit  of  a  more  res- 
trained signification  sfoall  be  extended  so  as  to  enable  all  the 
children,  grandchildren,  and  greal-grandchildren,  to  take  ; 
and  they  took joer  stirpes^  and  not  per  capita.{2) 


Perry^  7  Ves.  522.  53].  See  Earl  of 
Orford  V.  Churchill^  3  V.„  &  B.  68. 
Uussei/  V.  Dillon,  post.  603. 

(2)  The  trust  was,  that  the  trustees 
should  sell  the  said  settled  premises,  as 
soon  as  conveniently  might  be,  and  that 
the  money  thereby  arising,  together 
"with  the  mesne  profits  of  the  said  pre- 
mises, should  be  equally  divided  be- 
tween the  said  Mary  Wythe,  Dame 
Elizabeth  Chancey,  Ann  Blackman, 
and  Elizabeth  Thurlston,  or  the  respec- 
tive issues  of  their  bodies,  in  case 
they,  or  either  of  them,  the  said  Mary 
Wythe,  Dame  Elizabeth  Chancey,  Ann 
Blackman,  and  Elizabeth  Thurlston, 
should  be  dead  at  such  time,  as  there 
should  happen  to  be  a  failure  of  issue 
male  of  John  Thurlston,  the  younger, 
share  and  share  alike,  viz.  to  each  of 
them  or  their  respective  children,  one- 
fourth  part  thereof.  And  in  the  said 
indenture  was  contained  a  proviso,  that 
if  any  of  them,  the  said  Mary  Wythe, 
Dame  Elizabeth  Chancey,  Ann  Black- 
man,  and  Elizabeth  Thurlston,  should 
happen  to  be  dead  without  issue,  at 
such  time  as  there  should  happen  to  be 
a  failure  of  issue  male  of  the  said  John 
Thurlston,  then  the  money  should  be 
equally  divided  between  the  survivors 
of  them,  the  said  Mary  Wythe,  Dame 
Elizabeth  Chancey,  Ann  Blackman^ 
and  Elizabeth  Thurlston,  or  their  re- 
spective children,  in  case  any  of  them 
be  then  dead,  leaving  issue  of  their  bo- 
dies.-- — -John  Thurlston^  the  younger, 


enjoyed  th#%state  till  1744,  when  he 
died  without  issue  ;  Ann  Black  man, 
Elizabeth  Chancey,  and  Mary  Wythe, 
all  died  in  the  life-time  of  John  Thurl- 
ston, the  younger.  Ann  Blackman  had 
issue  two  sons  and  four  daughters,  who 
all  died  in  the  life-time  of  John  Thurl- 
ston, the  younger  ;  one  of  them^  viz. 
John  Luce  Blackman,  left  issue  twelve 
children,  who  were  all  living  ;  Ann 
Longuet,  one  other  of  the  children  had 
issue,  a  son  and  a  daughter  ;  the  daugh- 
ter died  in  the  life-time  of  John  Thurl- 
ston, but  the  son,  John  Samuel  Lon- 
guet,  was   still  living.  •  Elizabeth 

Chancey  had  issue,  a  son  and  a  daugh- 
ter, the  plaintiff  ^r^/mr  Chancey,  and 
defendant  Elizabeth  Chancey .— — Mary 
Wythe  had  issue,  Charles  Wythe,  Phil- 
lippa  Cator^  and  Catherine,  wife  of 
Nathaniel  London.  Catherine  Lon- 
don died  in  the  life-time  of  J.  T.  leaving 
issue  the  defendant  Nathaniel  London^ 
Catherine  Odding,  Mary  Mazt'hood, 
Elizabeth  Lazves  and  Fhillippa  Squire, 
— Phillippa  Squire  died  in  the  life-time 
of  J.  Thurlston,  leaving  three  children  ; 
Elizabeth  Thurlston  died  in  the  life- 
time of  J.  Thurlston,  leaving  issue  a 
daughter,  who  married  and  died  a  minor 

without  issue.  The  decree  directed 

an  account  of  the  rents  and  profits  of 
the  estate,  which  accrued  due  since  the 
death  of  J.  Thurlston,  and  that  the 
estate  should  be  sold,  and  the  money 
arising  from  the  rents  and  profits,  and 
from  the  said  sale,  should  be  divided 
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into  three  equal  parts  ;  one  one-third 
belonging  to  the  children,  gi-andchild- 
ren,  and  great  grandchildren  of  Mary 
Wythe^  one  of  the  sisters  oj  J.  Tliurl- 
ston,  the  elder,  in  the  proportion  after 
mentioned,  and  that  the  same  ought  to 
be  equally  divided  iqto  three  parts;. 
And  it  was  further  ordered,?  that  the 
one  of  such  last  mentioned  one-third 
parts  should  be  paid  to  or  retained  by 
the  plaintiff,  Charles  Wythe^  and  one 
other  one-third  part  should  be  paid  to 
or  retained  by  the  plaintiff  Phillippa 
Cator ;  and  the  remaining  one-third 
part  be  divided  into  five  equal  parts, 
four-fifths  to  be  paid  to  the  children  of 
Catherine  London^  and  the  remaining 
one-fifth  of  the  said  last  mentioned  one- 
third  to  be  sub-divided  into  three 
equal  parts  ;  one-third  to  be Ipaid  to  each 
of  the  children  of  Phillippa  SquBe^ 
the  plaintiff,  and  as  to  one  other  third, 
his  Lordship  declared  that  the  same 
belonged  to  the  plaintiff  Arthur  Chan- 
cey^  and  to  the  defendant  Elizabeth 
Chancey^  the  children  of  Dame  Eliza- 
beth Chancey,  one  other  of  the  sisters 
of  J.  Thurlston^  in  equal  moieties  :  and 
as  to  the  remaining  one-third,  his  Lord- 
ship declared  the  same  to  belong  to  the 


defendants,  the  grandcliildren  /of  An7i 
Blackmail^  the  other  sister  of^the^aid 
J.  Thurhton^  in  proportion  aCti^wen- 
tioned  :  and  the  same  was  to  be  divided 
into  two  equal  parts,  one-half  to  be  paid 
io  Samuel  Longuet^  and  the  other  moi- 
ety to  be  divided  into  twelve  equal  parts, 
one  of  such  parts  to  be  paid  to  each  of  the 
children  of  J.  Blackman.    The  costs  of 
all  parties  to  be  taxed  and  paid  out  of  the 
estate.— — With  respect  to  the  question, 
whether  the  persons  taking  under  the 
words  issue,  or  desrendcfnts,  are  to  take 
per  stirpes^  or  per  i^piia.  It  would  seem 
that  when  those  words  are  unaccompani- 
ed by  any  thing  to  shew,  that  the  persons  | 
were,  not  meant  to  take,  in  their  own  f 
rights,  but^as  representing  others,  they 
shall  VdkQ  per  capita^   and    not  per 
stirpes.    $ee  Devefiport  v.  H anbury ^ 
3  Yes.  "im^utler  y.  Stratton,  .3  Bro. 
C.  C.  367.  -^ady  Lincoln  v.  Pelham, 
10  Ves.  166.    Leigh  v.  Norbury^  13 
Ves.  340.  Rozoland  v.  Gorsuch,  2  Cox 
187.       See   also    Crosley   v.  Clare^ 
ante  397.  Blackler  v.  Webb,  2  P.  W. 
383.  Longmore  v.  Broom,  7  Ves.  124. 
Gale  V.  Bennett,  post  681.  Wilson  v. 
Vansittarty  post  562. 


HANNIS  ogainsf  PACKER. 


Case  266.  ^- 


[Lib.  Reg.  1752.  A.  fo.  81.  nom.  Hannis  v.  Stone.'] 


In  Chancery, 
ISthNov.  1752. 


Mary  Meredith,  being  entitled  to  a  real  and  personal  [S.  C.  Harg. 

estate,  duly  made  her  will  29th  January  1727,  and  devised  If^] 

to  her  sisters  all  the  rest  and  residue  of  her  real  and  personal  D^^^'ise  after 

estate,  after  payment  of  her  debts  and  legacies,  and  made  debts  "nd*/*?- 

them  executrixes.  S'"'''';  ^"^S^'Y 

piven  by  a  co- 
dicil not  attested,  to  charge  land,  may  be  raised  upon  the  land  under  this  general  chav^c  in  the 
will.(l) 


(1)  Where  a  testator  has,  by  a  will  afterwards  contracted  and  legacies  sub- 
duly  attested,  charged  his  real  estate,  sequendy  given  by  codicil,  though  un- 
in  aid  of  his  personal,  generally,  with  attested.  Masters' \.  Mas/crs,  1  P.  W. 
the  payment  of  debts  and  legacies,  the  423.  Brudencll  v.  Buughton,  2  Atk. 
real  estate  will  be  chargeable  with  debts  273.  Coxe  v.  Basset,  3  Ves.  163.  Lichi- 
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Hannis  The  testator  some  time  afterwards  made  a  codicil,  and 
against  gave  plaintiff  a  legacy  in  the  words  following:  "  This  I 
Packer.     u  ^q^\yq  j^ay  be  performed  by  my  loving  sisters,  to  give  200/. 

to  my  cousin  Edivard  Hannis, But  this  codicil  was  not 
executed  in  the  presence  of  any  witnesses.  (2) 

The  question  made  was,  Whether  the  200/.  legacy,  given 
by  the  codicil,  was  a  charge  upon  the  real  estate.  These 
cases  were  cited  on  the  part  of  plaintiff ;  Masters  v.  Masters, 
1  Wms.  421.  Brudenell  v.  Boughtofi,  6th  March  1/41, 
Lord  Inchiquin  v.  Obrian,  ante  41. 

Lord  Hardwicke,  Chancellor :  When  a  real  estate  is  duly 
devised  to  trustees,  and  is  well  charged,  by  a  will  duly  exe- 
cuted, with  debts  and  legacies,  debts  which  are  contracted 
after  making  the  will,  or  legacies  given  by  a  codicil,  though 
not  duly  executed,  will  be  a  charge  upon  the  real  estate  ;  for 
the  real  estate  was  well  charged  by  the  will  with  the  debts 
and  legacies ;  and  it  is  immaterial  by  what  instrument  they 
appear,  provided  such  instrument  has  been  proved  as  part 
of  the  will ;  and  when  that  is  done,  it  is  sufficient  to  denote 
the  trust,  and  that  it  is  part  of  what  was  intended  to  be  com- 
prized. 


quin  V.  French^  ante,  41.  Sheddon  v. 
Goodrich^  8  Ves.  495.  See  the  reason 
of  this  rule,  Harbenger  y.  Vincent^  2 
Yes.  236.  Rose  v.  Cunninghame^  12 
Ves.  37.  So  where  there  is  such  gen- 
eral charge  in  the  will,  the  testator  may, 
bj  an  unattested  codicil,  dispose  of  the 
whole,  or  part  of  his  personal  estate,  and 
thereby  throw  his  debts  and  legacies 
wholly  on  his  real  estate.  Coxe  v.  Bas- 
set^ 3  Ves.  164.  Bitckeridgew.  Ingram^ 

2  Ves.  Jun.  652.  665.  Or  he  may,  by 
such  a  codicil,  revoke  or  alter  any  of  the 
legacies  given  by  the  will,  or  substitute 
others.  Buckeridge  v.  Ingram^  2  Ves. 
Jun.  665.  Brudenell  v.,  Boughton^  2 
Atk.  273.  Attorney-General  v.  Ward^ 

3  Ves.  327.  Sheddon  v.  Goodrich,  8 
Ves.  481.  But  the  above  rule  will  not 
apply  where,  by  the  will,  the  land  is  not 
generally  but  only  particularly  charged, 
as  with  legacies,  '-^  hereby'^  or  "  here- 
"  inafter  given^^  or  "  above-mention- 
"  ed:'  Masters  v.  Masters,  I  P.  W. 
422.  Buoner  v.  Bonner,  13  Ves.  379. 


— Nor  where,  under  the  will,  the  land 
is  not  charged  in  aid  of  the  personal  es- 
tate only,  but  is  made  the  primary  fund 
for  the  payment  of  the  debts  or  legacies. 
Brudenell  v.  Boughton,  2  Atk.  272. 
Harbenger  v.  Vincent,  2  Ves.  Jun. 
237.  Sheddon  v.  Goodrich,  8  Ves.  498. 
Hooper  w.  Goodwin,  18  Ves.  166.  But 
though,  where  the  charge  by  the  will  is 
not  general,  the  testator  may  not,  by  an 
unattested  codicil,  give  fresh  legacies,  he 
may  substitute  one  legatee  for  another. 
Attorney-General  v.  Ward,  3  Ves. 
331. 

(2)  The  codicil  was  without  date. 
Decree — To  compute  interest  on  the 
legacies  given  by  the  will,  particularly 
on  the  legacy  of  200/.  given  by  the  said 
codicil,  from  the  end  of  one  year  after 
the  death  of  the  testator;  and  if  the 
personal  estate  should  not  be  sufficient 
to  pay  the  debts  and  legacies,  the  de- 
ficiency to  be  raised  out  of  the  real 
estate  by  sale  or  mortgage. 
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PARSONS  against  LANOE.  Case  267. 

[Lib.  Reg.  1747.  B.  fo.  471.]  ^"zth  J:ri748. 


The  words  of  the  will,   10th  July  1732  :   "  I  Charles  Be  [S.  C.  i  Ves. 

"  Lanoe,  of  ,  do  make  and  appoint  this  to  be  my  243.] 

last  will  and  testament,  in  manner  following  :  i.  e.  Impri-  a  will  made  oa 
"  mis,  In  case  I  should  die  before  I  return  from  the  journey  -qui n^y  abroad 
"  I  intend,  God  willing,  shortly  to  undertake  for  Ireland,  under  some 
"  my  will  and  desire  is,  That  my  house  and  lands  at  Farly  ^hTwiir^held 
"  Hill,  and  all  the  furniture  and  appurtenants  thereto  be-  a  contingent 

1        •         1       11       1  1     <«  1  •     will,  and 

longmg,  be  all  sold  after  my  decease,  as  soon  as  conveni-  avoided  by  the 
ently  can  be;  and  out  of  the  monies  thereby  arising,  all 
mv  debts  and  funeral  charges  be  paid.    Item^  I  ffive  and 

1  ,  1  ^  -r,   1  ri^/^,  /  1      .  [Andcollate- 

^'^  bequeath  to  my  godson,  T.  B,  J,OUU/.  towards  purchasmg  ral  proofs  of 
"  a  better  post  than  what  he  now  enjoys,  to  be  paid  him  out  takin^^notke^ 

of  the  monies  arising  as  aforesaid.    Item,  After  all  my  of  the  will 
"  debts,  legacies,  and  funeral  charges,  shall  be  paid  and  dis-  fitted  unless 
"  charged,  I  give,  leave,  and  bequeath  all  the  rest  and  re-  some  acts  ^ 
"  sidue  of  the  money  arising  from  the  aforesaid  sale,  and  all  republish  the 

other  my  estate,  both  real  and  personal,  goods  and  chattels  ^^^^"^ 
"  whatsoever,  whereof  I  stand  possessed,  or  shall  be  enti- 

tied  to,  at  the  time  of  my  decease,  to  my  wife,  M,  Lanoe, 
^'  and  her  heirs  for  ever.  And  lastly,  I  do  hereby  revoke 
"  and  make  void  all  former  wills  by  me  made,  and  do  declare 

this  to  be  my  only  true  and  lawful  last  will  and  testament." 
And  he  appointed  his  wife  executrix. 

The  testator  then  was  married,  but  had  no  children.  He 
afterwards  returned  from  Ireland,  and  had  several  children. 

1st  Question,  Whether  the  alteration  of  these  circum- 
stances was  an  implied  revocation  of  the  will  ? 

Solicitor  General:  One  circumstance  material:  the 
testator,  in  his  last  illness,  told  the  persons  attending  him, 
that  they  would  find  his  will  in  such  a  place  ;  and  they  did 
find  the  will  in  the  very  place  he  described,  being  the  will 
made  before  his  going  to  Ireland. 

(1)  Sindairc  v.  llonc^  6  A^cs.  607.  Sec  in  Johnstone  v.  Johnstone,  1  Phil.  485. 
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Parsons  This  alteration  of  the  circumstances,  such  as  the  birth  of 
against  the  child,  doth  not  amount  to  an  implied  revocation,  though 
Lance.     there  is  a  case,  of  Lugg  v.  Lugg,  in  Salk.  to  that  purport ; 

but  the  subsequent  cases  are  contrary,  such  as  Combs  v. 
Combs,  at  the  Delegates,  and  Ward  v.  Philips,  at  the  De- 
legates, 4th  November  1734.  Will  dated  1711.  Had  his 
first  child  1716,  and  several  other  children,  yet  held  no  re- 
vocation. And  Mr.  Baron  Carter,  vi^ho  attended  at  the 
commission,  cited  a  case  of  Noel  v.  Noel,  and  another  case 
of  a  devise  to  a  common  vroman,  and  testator  afterwards 
married  another  person,  and  had  children  yet  held  not  a 
revocation. 

Lord  Chancellor  :  It  would  have  been  very  hard  to  have 
brought  me  over  to  that  opinion. 

Solicitor  General:  ilnother  case  before  your  Lordship, 
of  Maggott  V.  Maggott, 

Mr.  Wilbraham,  for  the  defendant,  to  prove  this  an  im- 
plied revocation  as  to  the  sale  of  real  estate,  cited  Cook  v. 
Oakley,  1  Wms.  302.  and  Brown  v.  Thompson,  Eq.  Cas. 
Abr.  413.  That  alteration  of  circumstances  amounts  to  an 
implied  revocation,  as  well  in  the  case  of  a  real  as  of  a  per- 
sonal estate ;  for  the  statute  of  frauds  extends  not  to  im- 
plied revocations. 

Lord  Hardwicke,  Chancellor :  Question  arises  on  the 
will. 

The  testator  w^as  colonel  of  a  regiment,  going  to  the 
army. 

He  had  two  children  after  his  return,  a  son  and  daughter. 

Testator  died  in  1738.  ^ 

It  appeared  he  had  this  will  by  him,  and  directed  to  the 
place  to  find  it;  and  no  evidence  of  another. 

Bill  brought  to  have  satisfaction  for  his  legacy  of  1,000/. 
and  real  estate  charged  with  it  sold,  and  to  have  a  contract 
performed  for  the  sale  of  it. 

One  defendant,  the  infant. 
[  559  ]         General  Question,  Whether  this  instrument  or  will  is  still 
subsisting  ?  and  this  depends  on  two  considerations  : 

1st,  Whether  this  disposition  by  his  will  is  a  contingent 
one,  depending  on  testator's  dying  before  his  return? 

2d,  Whether  the  alteration  of  circumstances  as  to  his 
children,  who  will  be  otherwise  disinherited,  will  amount  to 
a  revocation  ? 

As  to  the  first,  I  am  of  opinion,  the  disposition  is  a  con- 
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tingent  provisional  one,  and  I  think  no  part  was  intended  to 
take  effect,  except  he  had  died  before  his  return. 

This  is  to  be  considered  in  two  lights  : 

1st,  Whether  the  words,  in  case,  &c.  make  the  whole  will 
conditional. 

Or,  2dly,  Only  that  particular  gift  so,  which  immediately 
follows. 

To  be  sure,  if  a  man  makes  a  will  entirely  conditional, 
as  if  a  man  say,  "  In  case  I  do  not  return  from  Ireland,  I 
"  make  this  my  will,"  this  is  no  will  if  he  does  return  ;  and 
ought  not  to  be  proved  in  the  Ecclesiastical  Court ;  like  the 
case  in  Swinb.  of  making  A.  executor  if  he  return  from 
Venice, 

Though  this  is  not  the  case  here  in  express  words,  yet  it  is 
admitted  that  this  makes  the  devise  as  to  the  sale  conditional ; 
and  it  is  not  to  be  disputed.  And  a  man  may  make  only  a 
particular  devise  conditional. 

The  question  is,  Whether  the  whole  disposition  depends 
on  this  contingency,  or  only  that  particular  part  which 
relates  to  the  sale  ?  if  only  to  that  part,  all  the  testator's 
real  and  personal  estate  will  pass  to  the  wife,  and  nothing 
fail  but  the  sale. 

I  am  of  opinion,  That  that  construction  cannot  be  made  ; 
and  that  the  whole  will  or  instrument  depends  on  the  con- 
dition of  his  return.    The  words  are.  Imprimis,  &c. 

The  legacy  to  plaintiff  depends  on  the  sale,  so  connected 
with  that  condition. 

It  is  admitted,  legacy  to  another  depends  on  the  same ; 
and  so  the  residuary  clause,  "  all  the  rest  and  residue  of  the 
7noney  arising  by  the  sale.'' 

So  the  whole  disposition  is  contingent,  and  depends  on 
that  condition. 

He  declares  it  his  will  in  manner  following,  i,  e,  Imprimis, 

in  case,"  &c.  which  connects  the  whole. 

As  I  am  of  this  opinion,  none  of  the  collateral  proofs  as  to 
his  taking  notice  of  the  will,  &c.  can  be  taken  into  considera- 
tion, unless  some  act  was  done  by  him  to  republish,  or  to 
defeat  the  condition  that  was  annexed  to  it  before  3  and  it 
ought  not  to  be  supported  by  parol  proof  against  the  statute 
of  frauds,  either  in  law  or  equity. 

No  occasion  to  enter  into  the  2d  Question,  but  will  say 
something  of  it. 


Pardons 
ag'tiiist 
Lange. 
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Parsons 
against 
Lanoe. 


[  561  ] 


[Statute  of 
frauds  as  to 
revocations,] 


[As  to  personal 
estate,  all  me- 
thods of  revo- 
king are  left  as 
at  law  except 
that  of  revok- 
ing by  parol 
&c.] 

[As  to  lands.] 


2d  Question.  Something  offered  to  rebut  this,  by  circum- 
stances of  settlement  made  of  the  wife's  estate  on  the  chil- 
dren, so  that  the  children  are  not  disinherited  entirely  ;  and 
there  her  husband  might  desire  the  will  to  remain.  But  this 
cannot  overturn  the  rule  of  law,  if  it  is  one,  as  to  alteration 
of  circumstances  revoking  the  will.  (A) 

But  this  settlement  is  still  in  the  mother's  power,  so  out 
of  the  case. 

Now  it  is  plain  this  will  is  a  total  disposition,  and  relates 
to  the  personal  and  real  estate. 

As  to  the  first,  Lugg  v.  Lugg,  in  Salk.  an  1  Lord  Raymond, 
which  is  a  good  report,  ex  relatione  Sergeant  Cheshire^  is  a 
strong  case. 

But  it  is  said,  that  subsequent  authorities  are  otherwise. 
But  in  my  own  experience  I  do  not  know  it.  I  have  heard  it 
said  by  Judges  obiter. 

But  it  is  material  to  observe  the  words  of  the  statute  of 
frauds,  29  Car.  2.  as  to  revocations,  which  are,  "  No  will  of 

lands,  or  any  clause  thereof,  shall  be  revocable  otherwise 
"  than  by  some  other  will,"  &c.  At  the  end  of  the  Act 
there  is  a  clause  of  revocations  of  wills  of  personal 
estates,  viz.  : 

No  will  in  writing,  concerning  any  goods  or  personal 
estate,  shall  be  repealed,  nor  any  clause  or  bequest  altered, 
"  by  any  words  or  will  by  word  of  mouth  only,  except 
"  the  same  be  in  the  life-time  of  the  testator  committed  to 
"  writing,  and  read  to  the  testator,  and  allowed  by  him,  and 
"  proved  to  be  so  done  by  three  witnesses."  Now  there 
is  a  very  great  difference  in  the  two  clauses : 

1st,  "  No  devise  of  lands  revocable  otherwise  than  by 
"  some  other  will,"  &c.  ;  which  excludes  all  other  man- 
ner. 

As  to  the  personal  estate,  all  other  methods  of  revoking 
are  left  as  at  law,  except  that  of  altering  by  parol,  &c. 
Therefore  if  these  circumstances  would  by  the  civil  law 
be  a  revocation,  it  remains  as  the  law  was  then  received. 

But  as  to  lands,  the  words  are  negative.  In  my  apprehen- 
sion, that  excludes  all  other  manner  of  revocations  by  acci- 
dents, &c.     But  as  to  the  revocations  by  feoffments,  &c. 


(A)  Jackson  v.  Ilurlockj  ante  487. 
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those  are  not  like  the  present  case,  because  that  depends  Parsons 
on  the  force  of  the  law  ;  which  alters  the  case.    Therefore  against 
Lord  Lincoln's  ccise,  [1  Eq.  Ca.  Abr.  411.   Show.  P.  C.  154.]  j.J;^,^^''^^' 
was  held  a  revocation,  though  no  marriage  3  so  feoffment  without  liveiy, 
without  livery,  or  release  without  lease.  w'ithout  lease. 

But  it  is  said,  there  is  a  difference  whether  a  man  was  jfJJ^^.g^f^" 
married  or  not.(B)  And  this  seems  reasonable.  But  it  is 
not  necessary  to  give  opinion  on  this.  But  the  principal 
reason  why  I  mentioned  this  is,  that  on  accidents  of  having 
children  after,  however  the  law  may  be,  yet  under  the 
circumstances  of  the  present  case,  no  Court  of  Equity  will 
give  any  latitude  to  support  such  a  Mall,  but  will  take  hold  [-  552  ] 
of  any  words  they  can,  to  make  it  conditional  and  contingent, 
as  I  have  done  in  the  present. 

But  I  rest  my  opinion  on  the  difference  in  the  statute  of 
frauds  as  to  revocations  of  real  and  personal  estates. 

Therefore  the  bill  must  be  dismissed. 


(B)  F.  Thompson  and  Wife^\.  Sheppard,  6th  Dec.  1776.  5  T.  R.  51. in  note. 
1  V.  &  B.  394.  in  note  from  Lib.  Reg.  Marriage,  and  having  children,  held  not 
to  be  a  revocation  of  a  will  made  by  a  widower  who  had  children  by  his  former 
wife  living  at  the  time  he  made  his  will.(3) 


(2)  SpaiTow  V.  Hardcastle^iinie^^25,  (3)  See  Spragg  v.  Stone,  post.  721. 
and  notes  (3)  and  (4)  there.  Hick  v.  Cook  v.  Oakley,  1  P.  Wms.  304. 
Mors^  ante,  216.  Sheath  v.  York,  1  V.  &  B.  390. 


WILSON  against  VANSITTART,  Case  268. 

[Lib.  Pi^eg.  1769,  B.  fol.  169.]  10th  Feb.  i;;0. 


James  Wilson,  being  possessed  of  a  considerable  personal  Bequest  to  ^. 

estate,  made  his  will  in  India,  of  his  own  hand- writing,  and  nKUo"oquaHv 
gave  several  legacies  :  i^iter  alia,  to  the  heirs  of  his  brother,      ^"^^  divided 

liichard  TFilsori,  300/.  ;  and  gave  the  residue  of  his  estate  to  share  and 
his  brother,  John  TFilson,  the  i)laintiff\  and  to  his  heirs  male, 

^  '/..//  J  '  coiistrtied  to 

equally  to  he  divided  among  them,  share  and  share  alikey  re-  ^-/.  for  /i/v, 

serving  out  of  the  whole  residue  and  remainder  aforesaid  the  h\s^^*ji)/^^.J!j° 

sum  of  1(X)/.  which  he  gave  to  his  nephew  John  JFilson  ^q^aHy- 
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Wilson  (who  was  one  of  the  plaintiff's  sons)  5  and  the  sum  of  100/. 
against      ^hich  he  gave  unto  his  nephew  William  Steveiison  :  and  the 

V  ANSITTAH.T  l 

further  sum  of  800/.  which  he  desired  might  be  equally 
divided  among  the  other  grandchildren  of  his  father's  first 
marriage :  and  made  Vansittart  Hodges,  his  brother  (the 
plaintiff),  and  Robert  Wilson,  and  his  nephew  James  Wilson 
executors. 

Several  Questions  : 

1st,  Whether  the  father  should  take  the  whole,  and  then 
the  words  equally  to  he  divided  are  to  be  rejected  ? 

2d,  Whether  the  father  and  sons  shall  take  at  the  same 
time  as  tenants  in  common  ? 

3d,  Whether  the  father  shall  take  for  life,  and  after  his 
death  the  residue  shall  go  to  all  his  sons  equally  ? 

Lords  Commissioners  Smythe  and  Bathurst  were  clear 
of  opinion,  That,  according  to  the  true  construction,  the 
father  shall  take  the  whole  for  life,  and  then  to  go  to  his  sons 
equally ; 

And  decreed  accordingly. (I) 


(1)  The  words  of  the  devise  were — 
Item,  I  give,  devise  and  bequeath 
"  all  the  residue  and  remainder  of  my 
"  estate,  of  what  nature  or  kind  soever, 
unto  my  brother  James  Wilson,  and 
to  his  heirs  male,  to  be  divided  among 
them,  share  and  share  alike,  reserving 
out  of  the  whole  residue  and  remain- 
"  der  aforesaid,  the  sum  of  100/.  which 
I  give  unto  my  nephew  John  Wilson, 
^'  and  the  sum  of  100/.  which  I  give 
unto  my  nephew,    W,  Stephenson, 
^'  and  the  further  sum  of  800/.  which  I 
"  desire  may  be  equally  divided  amongst 
the  other  grand-children  of  my  father's 
first  marriage." 

The  testator  died  on  8th  of  Septem- 
ber 1768.  The  bill  was  filed  by  James 
Wilson,  against  his  sons  and  the  execu- 
tors, and  charged: — 1st,  That  James 
Wilson,  the  plaintiff's  eldest  son,  claim- 
ed, as  heir  male,  to  be  entitled  to  have 
the  residue  equally  divided  between 

him  and  the  plaintiff.  2nd,  That  he 

claimed  to  be  entitled  to  the  whole 

after  the  death  of  the  plaintifi'.  

3dly,  That  James  Wilson,  the  son, 
and  the  plaintiff's  other  sons,  John, 


Richard,  and  William  Wilson,  claimed, 
as  heirs  male,  the  whole  after  the  plain- 
tiff's death  to  be  equally  divided 
amongst  them  ;  and  insisted  that  the 
words  "  heirs  male,  and  equally  to  be 
divided  amongst  them  share  and  share 
did  not  refer  to  his  male 
was  evident,  by  the 
having   given   and  re- 


alike," 
issue,  which 
said  testator's 


served  a  legacy,  out  of  such  residue,  to 
John,  one  of  the  plaintiff's  sons,  and  as 
the  eldest,  James,  had  received  his 
share  of  the  800/.,  and  he  submitted, 
that  these  words  were  void  and  without 

meaning.  The  executors  admitted 

the  facts,  but,  by  reason  of  the  ambi- 
guity,  refused    to   pay.  Richard 

Wilson,  the  infant  son  of  the  plain- 
tiff, submitted,  that  he  was  one  of 
the  persons  meant  by  heirs  male,  and 
that  the  residue  ought  to  be  equally 
divided  between  the  plaintiff,  himself, 
and  his  brothers  ;  or  otherwise,  that  the 
plaintiff  was  entitled  to  the  interest  for 
life,  and  that  the  principal  ought  to  be 
divided,  after  his  decease,  between  the 
sons  or  their  legal  representatives. 
The  decree  declared^that  according  to 
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the  true  coiistraction  and  meaning  of 
the  will  of  the  said  testator,  the  plaintiff 
was  entitled  to  the  interest  for  life,  and 
that  his  sons  would,  after  his  death,  be 
entitled  to  the  capital  of  such  surplus. 
And  it  was  ordered — that  the  fund, 
after  being  ascertained,  should  be  laid 
out  in  the  three  per  cent,  annuities, 
and  the  interest  paid  to  the  plain- 
tiff for  life   and  on  his  death 

any  of  the  parties,  or  other  persons 
entitled  to  the  capital  of  the  said  an- 
nuities, were  to  be  at  liberty  to  ap- 
ply to  the  Court  concerning  the  same. 

 See  Law    v.    Davis^  Fitz.  112. 

cited  ante,  p.  11,  and  the  case  cited 

1  Ves.  jun.  145.— The  Editor  has 
been  unable  to  meet  with  any  MS. 
note  of  the  judgment  in  the  prin- 
cipal case ;  from  the  text  it  does 
not  appear  upon  what  ground  the 
Lords    Commissioners    founded  their 

decree.   If   by    reason   of  the 

words  "  other  grand-children^''''  it  was 
considered,  that  the  word  heirs  was  in- 
tended to  be  used  by  the  testator  as 
"  children,"  then  it  may  be  doubted 
whether,  according  to  the  cases,  the  de- 
cision ought  not  to  have  been,  that  the 
children  were  to  take  conjointly  with 
their  father.  See  WUd''s  case,  6  Co. 
Rep.  17.  Buffar  v.  Bradford^  2  Atk. 
220.  If  on  the  other  hand  the  de- 
cision rested  upon  the  ground  of 
applying  the  words  equally  divided 
"  amongst  them^''  to  the  heirs, 
thereby  giving  an  estate  for  life  to 
the  testator,  with  remainder  to  his 
children  as  heirs,  as  tenants  in  com- 
mon. As  the  law  stood  at  the  time, 
the  decision  might  be  correct,  for  it  was 
not  then  settled  that,  in  case  of  real 
estate,  a  devise  to  A.  for  life,  with 
remainder  to  the  heirs  of  his  body,  as 
tenants  in  common,  conferred  an  estate 
tail.     The  cases  of  Jesso7i  \.  Wright, 

2  Bligh.  1.  Doe  v.  Ilarvcij,  4  B.  &  C. 
610.  have,  however,  settled  tliat  in  such 
cases  J.  takes  an  estate  tail.  It  may 
therefore  be  questioned,  whether  the 
decision  in  the  principal  case  is  cor- 
rect.   See  Li/on  v.  Mitchell^  1  Madd. 


467.  Britton  v.  Twining,  3  Mer. 
182.  Jacobs  v.  Amfall,  4  Bro. 
C.  C.  542.,  and  the  note  by  Mr. 
Belt,  and  quaere  whether  that  case 
is   now   law,   and   see   Robinson  v. 

Tickell,  8  Ves.  143.  but  see  Donne 

V.  Merrijield,  cited  Ca.  T.  Tdlb.  55. 
Hockley  v.  Mawbey.  1  Ves.  Jun.  143. 

Garden  v.  Pulteney,  ante,  499.  In 

the  case  of  Cavanagh  v.  Hardiman^ 
in  Chancery,  18  July,  1722,  6  Hill's 
MSS.  p.  AS.— Oram  Wood,  by  his  will, 
gave  to  his  sister,  Katherine  Clerk,  for 
her  life,  and,  after  her  death,  to  descend 
to  her  daughter  and  daughter's  children, 
two  annuities  of  100/. :  and  to  his  sister 
Dd^or(//iilfz7/5,  for  her  life,  and  after,  to 
descend  to  her  daughter  and  daughter's 
children,  one  99  years'  Exchequer  an- 
nuity :  and  he  declared,  that  it  should 
not  be  in  the  power  of  his  sister  D, 
Mills,  or  her  posterity,  to  dispose  of  or 
meddle  with  the  annuities,  otherwise 
than  to  receive  the  200/.  a-year,  as  the 
same  should  be  paid  out  of  the  Exche- 
quer, so  long  as  any  of  his  three  execu- 
tors should  be  living.  Deborah  was 

one  of  his  executors ;  the  bill  was 
brought,  after  the  death  of  Deborah^ 
by  her  daughter.  It  does  not  appear 
from  Serjt.  Hill's  MSS.  or  Lib.  Reg. 
whether  Deborah  had  children  living 
at  time  of  the  will ;  the  bill  related  to 

Deborah^s  annuity  only.  The  Lord 

Chancellor  was  clearly  of  opinion,  that 
it  was  only  an  interest  in  the  grand- 
mother for  life,  and  so  to  the  daughter 
for  life,  and  that,  after  her  death,  her 
children  would  have  the  remaining  in- 
terest. He  agreed,  that  in  case  of  a 
freehold,  the  daughter  would  have  an 
estate  tail,  according  to  Wild's  case, 
Co.  C.  17.  she  having  then  no  children; 
but  this  being  only  an  annuity  for  years, 
the  mother  would  have  the  whole  in- 
terest in  it,  without  the  addition  of 
those  words  to  her  children,  and  there- 
fore those  words  were  added  to  give 
an  interest  to  her  children,  not  to  en- 
crease  her  own  estate,  as  in  the  case  of 
lands.    Lib.  Reg.  1721.  A.  fo.  496. 
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Case  269. 


In  the  Ex- 
chequer, 13  th 
Dec.  1769. 


WOOD  against  HARRISON. 


[S.  C.  3  Wood 
250.  Gwill. 
970.] 

Modus  for 
clover^  in- 
stead of  say- 
ing modus  for 
grass,  held 
sufficient ; 
and  issue  di- 
rected to  try 
modus  for 
grass.  (1) 


16  &  17  July, 
1764. 


.  Bill  by  plaintiff,  as  Rector  of  Hemsworth  in  the  county  of 
York,  for  tithes  of  the  second  crop  of  clover.  The  defend- 
ant in  his  answer  insisted  upon  a  modus  that  from  time 
out  of  mind  the  occupiers  of  lands  within  the  parish 
making  the  tithes  of  the  first  crop  of  clover  into  hay,  and 
in  great  cocks,  for  the  Rector,  has  been  deemed  and  taken 
as  a  satisfaction  for  tithes  of  the  second  crop. 

This  cause  came  on  to  be  heard  at  the  sittings  after  Trin- 
ity Term  1769 ;  and  was  argued  by  Mr.  Hussey  and  Mr. 
Madocks,  on  the  part  of  the  plaintiff.  That  the  modus  was 
bad,  being  laid  for  clover ;  because  clover  had  not  been 
sown  in  England,  in  any  quantity,  so  long  as  was  necessary 
to  support  a  modus  for  it.    On  the  other  hand,  it  was  con- 
tended by  myself  and  Mr.  Robinson,  That  it  was  merely  an 
impropriety  of  expression,  in  laying  the  modus  for  clover. 
That  if  it  had  been  laid  for  grass  made  into  hay,  it  would 
have  been  well  enough ;  for  though  clover  might  not  be 
sown  in  any  quantity  at  the  time  when  the  modus  is  pre- 
sumed to  commence,  yet  being  a  species  of  grass,  would  be 
covered  by  a  modus  for  grass  generally.    That  the  Court 
looks  to  the  substance  of  the  defence,  and  the  true  merits  of 
the  question,  without  regarding  the  words  of  it,  and  in  case 
there  is  contradictory  evidence,  will  direct  an  issue.    And  I 
cited  the  case  of  Dr.  Chapman  v.  Smith,  (2)  before  Lord 
Hardwicke,  which  was  a  much  stronger  case ;  because  the 
thing  there  excepted  out  of  the  modus  was  not  a  species  of 
the  genus  which  was  covered  by  the  modus ;  and  yet  an 
issue  was  directed. 

The  Court  conceiving  a  doubt  upon  the  Question,  ordered 
the  cause  to  stand  over  :  and  this  day  it  came  on  again,  when 


(1)  That  the  tithe  of  clover  is  covered 
by  a  modus  for  tithe  hay,  see  Pocock 
V.  Co^e,  1  E.  &  Y.  583.    ^'         "  ' 


Cart  V.  Hodg- 


kin,  3  Swanst.  160.  in  note.  See  Davis 
V.  Moseley^  \  M'Leland,  143. 

(2)  2  Ves.  sen.  506,  2  E.  &  Y.  141. 
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tlie  Barons  were  of   opinion.   That  the    modus  as  laid  Wood 

was  not  bad;  for  though  clover  was  of  modern  date,  in  re-  against 
^  ^    ,  ^.  ■  .,  '      c  -4.  Harrisojs 

spect  to  long  antiquity ;  yet,  as  it  was  a  species  or  grass,  it 

would  have  been  covered  by  a  general  modus  for  grass  made 

into  hay.     It  was  to  be  considered  only  as    a  mistake 

in  expression ;  and  the  modus  ought  to  be  tried ;  and  the 

rather,  as  the  defendant  must  prove  a  modus  for  grass,  in     [  564  ] 

order  to  support  his  case.    And  directed  an  issue,  not  in 

the  words  of  the  answer,  but  generally  for  grass  made  into 

hay,  (3)  which  they  did  at  the  instance  of  Mr,  Baron  Per- 

ROTT,  who  expressed  his  apprehensions,  that  if  it  was  laid 

for  clover,  it  might  prejudice  the  jury  upon  the  trial. 


(3)  This  seems  to  be  a  mistake,  for 
from  the  Decree  Book  it  appears  that 
the  words  of  the  issue  were,  whether  it 
was  the  custom  of  the  parish  of  Hems- 
worth  in  the  pleadings  mentioned  for 
time  immemorial  used  for  the  tenants 
and  occupiers  of  Lands  lying  within  the 
said  same  parish  at  their  own  expence 
to  cut  and  make  the  first  crop  of  clover 
grown  thereon  into  hay  and  great  cocks, 
and  to  render  and  pay  to  the  rector  of 
the  said  parish  for  the  time  being  to  his 
tenant  or  farmer  the  tenth  part  or  tithe 
r?f  the  second  crop  of  clover  grown  upon 


the  same  lands,  and  made  into  hay  the 
same  year.  The  issue  came  on  to  be  tried 
before  Mr.  Justice  Gould,  at  the  as- 
sizes at  York,  on  the  9th  day  of  March 
1771,  when  the  plaintiff'  undertook  not 
to  make  any  demand  of  the  tithe  of  the 
second  crop  of  clover  during  the  time 
he  should  continue  rector,  but  this  was 
agreed  to  be  without  prejudice  to  the 
question  whether  such  tithes  were  due; 
and  an  injunction  was  accordingly  with- 
drawn and  the  settlement  of  the  account 

betwixt  the  parties  referred.  See  3 

Wood  250. 


REYNOLDSON  agaiiist  PERKINS.  Case  270.  ^ 

TLib.  Reg.  17G9.  B.  fo.  34.1  ^  ^     4th  and  5th   

^  Dec.  ]7(il). 


Bartholomew  Hammond,  being  seised  in  fee,  mortgaged  [^-^^^  ^ 

for  years,  to  secure  400/.    Afterwards,  in  1734,  he  made  ^.^i 

his  will,  and  devised  his  estate  to  his  son  T'dlam  Hammond  closure  agaiust 

and  his  heirs,  subject  to  an  annuity  of  20/.  to  his  wife  for  iVfe^^ nmUhe 

life,  and  to  the  incumbrances  ui)on  the  estate  :  and  in  case  f"«t  lemain- 

^  (lenuan  in 

tail.  The  usual  decree  made,  the  time  for  rcdemptiou  being  elapsed,  tenant  in  tail  released 
the  equity  of  redewptioUy  so  that  the  decree  was  never  made  absolute.  Held,  binding  on  those 
in  remainder. 

2  X 
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son 
against 
Perkins. 


[It  is  sufficient 
if  the  first  te- 
nant in  tail  is 
a  part}'^  to  a 
hiW  of  fore- 
closure. (1)] 

[  565  J 


his  son  should  die  without  issue,  to  be  divided  among  his 
three  daughters,  or  such  of  them  as  should  be  living  at  the 
death  of  his  son ;  and  if  his  son  and  daughters  should  all  die 
without  issue,  then  to  his  wife  for  life ;  remainder  to  his  own 
right  heirs. 

Bill  was  brought  by  plaintiff,  as  assignee  of  the  original 
mortgagee,  against  the  widow  and  her  husband  (she  being 
married  again  to  Wilson),  and  against  Tillam  Hammond^ 
the  son,  who  was  then  an  infant,  to  foreclose  the  equity  of 
redemption ;  but  the  daughters  were  not  made  parties.  In 
1746,  the  cause  was  heard,  and  decree  for  account  and  fore- 
closure, unless  redeemed  by  Tillam  Hammond,  or  Wilson 
and  his  wife.  The  account  was  taken  before  the  master  ;  and 
the  time  for  redemption  being  several  times  enlarged,  and  at 
last  elapsed,  Tillam  Hmmnond,  having  attained  twenty-one, 
released  the  equity  of  redemption  ;  so  that  the  foreclosure 
was  not  made  absolute  against  him,  but  was  made  absolute 
against  Wilson  and  his  wife.  Tillam  Hammond  afterwards 
died  without  issue :  and  the  plaintiff  Reynoldson,  having 
bought  the  daughter's  interest  for  a  trifle,  in  1/65  filed  a  bill 
to  redeem  the  estate. 

Lord  Chancellor  was  clear  of  opinion,  that  the  plaintiff 
was  not  entitled  to  redemption.  That  the  first  tenant  in  tail  be- 
ing a  party  to  the  bill  of  foreclosure  was  sufficient.  That  he 
sustained  the  interest  of  every  body,  and  those  in  remain- 
der were  considered  as  cyphers.  That  it  would  be  very  in- 
convenient if  the  remainder-men  were  necessarily  to  be 
parties.  There  might  never  be  an  absolute  foreclosure  the 
account  would  be  endless,  and  the  foreclosure  would  be  open 
to  every  contingent  remainder- man.  That  nobody  would 
lend  money  upon  such  terms.  That  the  release  in  this  case 
was  equal  to  an  absolute  foreclosure  by  order.  The  accounts 
were  taken,  and  the  time  for  redemption  elapsed.    That  this 


(1)  See  Sutton  v.  Stone ^  2  Atk.  101. 
Fletcher  v.  Toilet^  5  Ves.  3.  Lhyd 
V.  Jones,  9  Ves.  57.  Cockburn  v. 
Thompson,  16  Ves.  326.  Giffard  v. 
Hort,  1  Sell.  &  Lef.  407.  Powell  ou 
Mortgages,  2  vol.  972.  (edition  by  Co- 
ventry.) But,  if  there  is  an  express  es- 
tate for  life,  and  it  remains  doubtful, 
•whether  the  tenant  for  life  be  not  also 
tenant  in  tail,  the  remainder-man,  who 


has  the  first  vested  estate  of  inheritance, 
ought  to  be  a  party.  Sutton  v.  Stone, 
ub.  sup.  See  1  Powell  975.  Fishwick 
v.  Lowe^  1  Cox,  411.  Intermediate 
tenants  for  life,  should  be  parties. 
Gore  v.  Stackpole,  1  Dow  P.  C.  18. 
So  also  trustees  to  preserve  contingent 
remainders.  Hopkins  v.  Hopkins,  1 
Atk.  590.  Cholmondelev  v.  Clinton, 
2  J.  &  W.  133 
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case  was  not  so  strong  as  Roscarrick  v.  Barton^  1  Ch.  Ca.  Reynold- 
217.    That  the  length  of  time  since  the  release  and  foreclo-  son 
sure  was  an  additional  circumstance  against  the  relief  prayed,  -p^^^^^ 
That  the  plaintiff  appeared  to  have  purchased  the  daughter's 
interest  for  a  trifle,  and  was  trying  an  experiment. 
Therefore  dismiss  the  bill  with  costs. 


RIPPON  againstJyK^DmG.  (1) 


Case  <171.  ■  A-ec.//^ 


9/^ 


  In  Chancery, 

[Reg.  Minute  Book,  Mich.  Term,  1769.]  'vm.''^' 

Dorothy  ,  widow,   was  seised  of  a  freehold  [S.  C.  Hill. 

estate  5  and  previous  to  her  marriage  with  Deeping^  ^9^*  lo^voi. 

her  second  husband,  a  bond  was  entered  into  by  236.  ilvol.  66.] 

-1  T  i-  1       r      1    7i  Husband  be- 

with  a  condition  empowering  her  to  dispose  or  her  rreenold  fore  marriage 

estate  by  deed  or  will,  notwithstanding  her  coverture.    No  to^enaMe^i^jg 

settlement  appeared  to  have  been  made  upon  the  occasion,  intended 

nor  any  other  transaction  passed  but  the  above  mentioned  pose  'by  d^eed 
bond.  °f  ^61* 

freehold  es- 
tate.   She  devises  during  coverture.  Her  heir  at  law  is  bound,  and  shall  convey  tojhe  devisee.  ^ 

The  wife  afterwards  by  will  gives  her  estate  to  her  younger     ^ Uj^  ^iy^/^ 
children  in  fee.  /  'V^^^^ 

The  eldest  son  being  dead,  and  leaving  a  daughter,  his  only  /A,r- 
child ;  bill  by  the  younger  children  against  the  daughter,  to  '         *  y^' 

have  a  conveyance  of  the  estate.  And  the  case  of  IVright  v. 
Lord  Cadogan,  in  Chancery,  afterwards  in  the  House  of 
Loi^ds,  was  cited  as  an  authority  in  point.  And  it  was  said, 
the  principle  upon  which  that  case  was  determined  holds  in 
this  case;  that  is,  the  performance  of  the  marriage  agreement, 
as  against  the  heir  at  law  of  the  contracting  party.  On  the  [  5G6  ] 
other  side,  it  was  said.  That  this  case  differs  materially 
from  Wright  v.  Lord  Cadogan,  In  that  case,  the  legal 
interest  was   in  trustees ;    in  this,   the  legal   interest  re- 

(1)  The  Editor  lias  not  been  able  "  Nczcark,  declare  that  (he  plaintifis 
to  meet  with  any  entry  of  this  case,  iiv  are  entitled  thereto,  by  virtue  of  the 
Lib.  llejif.  Jn  the  Minutes'  Book  how-  will  of  Mrs.  Drc/^/z/^j-,  their  mother, 
ever,  of  Michaelmas  term,  1709,  the  who  was  empowered  to  make  tiie  same, 
Minutes  of  the  decree  are  fully  se  t  out;  ^*  durinj;  her  coverture,  by  virtue  of  the 
and,  as  far  as  relates  to  the  point  in  ques-  ^'  marriage  bond  executed,  by  her  bas- 
tion, are  as  follows  : — With  respect  to  "  baud,  before  her  marriage.'' 
"  the  freehold  and  copyhold  estates  at 
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maiiied  in  the  wife,  and  nothing  passed  by  the  devise* 
That  whatever 


might 


have  been  the  case,  if  the  wife  had 
made  a  disposition  for  a  valuable  consideration  ;  yet  it  being 
a  question  between  volunteers,  the  Court  will  not  interfere 
to  compel  a  performance  of  the  agreement. 
Lord  Camden,  Chancellor  : 

It  is  a  mistake  to  call  it  a  question  between  volunteers.  (2) 
The  agreement  was  made  on  marriage,  and  the  wife  might 
have  compelled  the  husband  to  join  with  her  in  a  fine.  Though 
the  two  cases  differ,  in  respect  that  the  wife  had  only  an 
equitable  interest  in  the  one,  and  the  legal  interest  in  the 
other,  yet  the  principle  of  determination  is  the  same  in  both  ; 
equity  follows  the  law.  And  as  the  Court  decreed  perform- 
ance of  the  agreement  in  Wright  v.  Lord  Cadogan,  which 
was  a  trust  interest,  it  will  do  so  in  this^  which  is  the  case  of 
a  legal  interest. 

Therefore  decree  conveyance,  &c.  (3) 


(2)  In  Harvey  v.  Harvey^  1  Atk. 
567.,  I^ord  Hardwicke  said,  In  cases 
of  aiding  the  defective  execution  of  a 
power,  whether  for  a  wife  or  child,  whe- 
ther the  provision  has  been  for  a  valuable 
consideration  or  not,  has  never  entered 
into  the  view  of  the  court;  but  being  in- 
tended for  a  proYision,  whether  volun- 
tary or  not,  has  been  always  held  to  en- 
title this  court  to  give  aid,  to  a  wife  or 
child,  to  carry  it  into  execution,  though 
defectively  mad^e. 

3)  The  following  note  of  the  case 
and  of  what  took  place  at  the  hearing, 
is  from  Serjt.  Hill's  MSS.  3  vol.  429. 
Dorothy  Hawding  was  seised  of  di- 
vers freehold  lands  in  Newark  and  also 
seised,  to  her  and  her  heirs,  for  ever 
according  to  the  custom  of  said  manor, 
of  divers  copyhold  lands  within  said 
manor;  all  which  copyhold  premises  she 
had  surrendered,  to  use  of  her  will,  and 
being  about  to  intermarry,  with  John 
Deeping^  said  J.  Deeping^  did,  previous 
to  such  marriage,  enter  into  a  bond  to 
John  Clarke^  in  the  penal  sum  of  1,400/. 
with  condition,  after  reciting  the  said 
marriage,  then  intended  between  the  said 
John  Deeping^  and  Dorothy  Hawding 
and  that  the  sa.id  Dorothy^  in  her  own 
right,  was  seized  of  divers  lands;  and  that 
it  had  been  agreed  between  said  John 
Deeping 'dud  the  said  Dorothy  H aw  din  g^ 


in  case  said  marriage  should  take  effect, 
that  the  said  Dorothy  should  receive, 
in  her  own  name,  or  dispose  of  dur- 
ing her  life  all  the  rents  of  her  es- 
tate; in  case  the  said  John  Deeping 
should  survive  her,  should  then  have 
full  power,  by  any  writing  or,  by  her 
last  will  and  testament,  to  give,  de- 
vise, and  bequeath,  to  such  person  or 
persons  as  she  should  think  proper,  all 
or  any  part  of  the  real  or  personal  estate. 
That  the  marriage  between  said  John 
Deeping  and  Dorothy  Hawding  was 
solemnized,  soon  after  the  date  and  ex- 
ecution of  said  bond,  and,  afterwards, 
the  said  Dorothy  duly  made  her  will, 
or  writing  in  the  nature  of  her  will, 
and  thereby,  in  pursuance  of  the 
power,  vested  in  her,  as  aforesaid, 
did  devise  all  her  messuages,  cottages, 
closes,  lands,  and  premises,  as  well 
freehold  and  copyhold,  in  Newark  to 


-and  their  several  heirs 
and  assigns,  for  ever.  Dorothy  died,  3 
April,  1741.  NB.  in  this  case  the  will 
of  the  said  Dorothy  H.  was  established 
against  her  heir  at  law,  on  the  authority 
of  Wright  V.  Lord  Cadogan,  though 
that  was  the  case  of  an  equitable  and 
this  of  a  legal  estate,  which  Lord  Cam- 
den declared  made  no  dilference ;  and 
said  what  is  agreed  to  be  done  is,  in 
equity  considered  as  done,  and  that  the 
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Wife  might  have  compelled  the  husband 
to  have  executed  conveyances,  forgiving 
a  legal  effect  to  the  agreement,  though 
it  was  argued  by  one  of  the  defendant's 
counsel  that  in  the  case  of  Wright  v. 
Holford^  the  legal  estate  was  in  trus- 
tees, and  therefore  the  agreement,  before 
marriage,  operated  as  a  declaration  of 
the  trust,  and  there  was  no  occasion 
for  a  conveyance  to  trustees  to  such 
uses  as  the  intended  wife,  notwith- 
standing, her  coverture,  should  appoint; 
but  the  said  trustees  did,  after  the  mar- 
riage, stand  seized  to  such  uses  as  the 
"wife,  notwithstanding  her  coverture, 
sliould  appoint.  So  that,  taking  the 
whole  of  the  case  together,  it  was,  in 
substance,  the  very  same  as  the  common 
case  where  a  woman,  before  marriage, 
conveys  her  estate  to  trustees  and  their 
heirs,  to  such  uses  as  she,  notwithstand- 
ing her  coverture,  should  appoint.  The 
only  difference  being,  that  in  the  common 
case,  the  estate  is  conveyed,  and  the 
trust  declared,  by  one  and  the  same  deed, 
whereas,  in  the  case  of  Wright  v.  llol- 
ford^  the  estate  was  vested  in  the  trus- 
tees by  one  instrument,  and  the  em- 
powering the  wife  to  appoint  by  ano- 
ther.   It  was  also  urged  that  the  court 


would  not  supply  any  defect,  in  the  ex- 
ecution of  a  power,  in  favour  of  a  volun- 
teer, against  an  heir,  and  that  the  ap- 
pointees in  this  case  were  mere  volun- 
teers :  in  this  case  the  power  to  appoint 
was  not  well  executed,  and  thus  there 
was  as  little  reason  for  a  court  of  equity 
aiding  a  defect,  in  the  original  for- 
mation of  a  power,  as  there  was  for 
aiding  a  defective  execution  of  the 
power.  But  the  court,  without  attending 
to  the  argument,  and, as  it  seemed,  with- 
out being  sensible  of  the  force  of  it,  de- 
creed for  the  plaintiff.— — The  present 
case,  and  that  of  Wright  v.  'Englejield^ 
settled  what  had  before  been  doubted 
{Peacock  v.  Mo7ik^  2  Ves.  190.,)  that 
the  husband  and  wife  may,  by  mere 
agreement,  made,  previously  to,  and  in 
contemplation  of  marriage,  enable  the 
wife  to  dispose  of  her  real  estate  during 
coverture,  and  thereby  defeat  the  right 
of  her  heir  after  her  death.  See  2 
Roper,  Husband  and  Wife,  180.  See 
Power  V.  Bailey^  1  Ball  &  Bea.  49. 
George  dem.  Thornhury  v.  3ew^  post. 

627.  But  the  wife  cannot  defeat  the 

right  of  her  heir,  by  means  of  any  agree- 
ment, entered  into,  after  marriage.  See- 
Billon  v.  Grace^  2  Sch.  &  Lef.  463. 


ATTORNE Y- GENERAL '"^725/ PARKIN.        '  "case''272 


[Lib.Reg.i769.A.fo.iu.]  'ii::m:t. 


Charles  Parkin,  Rector  of  Oshiirgh  in  Norfolk,  by  will  Testator  cnu- 
of  17th  June  1769,  i^ave  a  small  real  estate  to  his  sister,  "derates 

'  mortgages, 

bonds,  and  notes,  due  to  him ;  and  gives  out  of  the  interest  an  annuity  to  A.  f*5r  life,'  and  after 
her  death  directs  the  securities  to  be  vested  \\\  trustees  for  charitable  uses.  Some  of  the  socu- 
lities  arc  paid  olF,  and  new  securities  taken  after  the  will.  Held,  a  general  bequest  of  the 
amount  of  the  value  of  the  securities  to  he  made  good  out  of  the  general  assets.  (1)  [The  tes- 
tator gives  a  legacy  to  his  next  of  kin,  and  de';lares  tliat  if  he  make  any  further  claim  or  de- 
mand on  his  estate,  all  he  has  given  him  by  the  will  shall  be  void,  the  next  of  kin  by  claimino- 
the  residue  undisposed  of  will  not  forfeit  the  legacy.  (2)]  ^ 


(1)  See  Ilambling  v.  Lister,  ante  (2)  Cage  v.  Russell,  2  V^Mit.  352. 
402.  and  note  (2)  there  :  see  also  Fold-  Generally^a  condition,  that  the  legatee 
cr  v.  Willoughby,  2  S.  &  S.  358.  shall  not  dispute  tlic  will,  is  considered 
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the  defendant  for  life,  and  afterwards  to  Pembroke  Hall  in 
Cambridge.  He  then  enumerates  his  mortgages,  bonds 
and  notes,  and  out  of  the  annual  interest  of  them,  he  gives 
60/.  a-year  to  his  sister  Sarah  Parkin^  payable  half-yearly, 
on  condition  she  remains  single ;  but  if  she  marries,  or  acts 
in  any  respect  so  as  to  endeavour  to  oppose,  cross,  set  aside 
his  will,  or  make  any  further  claim  or  demand  whatsoever  on 
his  estate,  goods,  or  chattels,  all  he  had  in  his  will  given  to 
her  he  declares  to  be  null  and  void :  and  on  her  death,  his 
will  is,  that  the  mortgages,  bonds,  and  notes,  shall  be  vested 
in  the  Masters,  Fellows,  and  Scholars  aforesaid,  together 
with  what  shall  remain  yearly  out  of  the  annual  interest  of  the 
mortgages,  bonds,  and  notes,  after  payment  of  the  60/.  a-year 
to  his  sister,  and  of  another  like  annuity  given  to  another  sis- 
ter on  the  same  condition  :  in  trust  to  found  six  scholarships 
of  exhibitions,  and  that  no  more  scholarships  be  settled  than 
in  proportion  to  the  interest  money  that  they  receive.  He 
then  gave  his  sister  Sarah  his  plate  and  rings,  with  some  fur- 
niture ;  and,  without  making  any  residuary  bequest,  appointed 


his  sister  Sarah  and 


Adamson  executors. 


Several  of  the  mortgages  were  paid  off  in  the  testator's 
life  time,  but  it  did  not  appear,  whether  voluntarily,  or  by 
compulsion. 

Testator  lived  six  years  after  his  will,  and  died  possessed  of 
other  mortgages  not  enumerated  in  his  will,  and  having  in- 
creased some  of  them  that  were  enumerated. 

Information  on  behalf  of  Pembroke  Hall^  to  have  the  trusts 
performed,  and  claiming  the  residue  :  and  if  not  entitled  to 
the  residue,  then  claiming  the  value  of  the  mortgages  out  of 
general  assets. 

Lord  Chancellor  took  time  to  consider. 

15th  November  1769,  Lord  Chancellor,  after  consider- 
ation 

There  are  two  Questions  : 

1st,  Whether  the  relators  are  entitled  to  the  residue  of  the 
personal  estate  ? 

2d,  Whether  the  testator  having  received  the  money  due 
on  the  securities,  is  an  ademption  of  the  devise  of  it  ? 


only  in  terrorem  and  therefore  notobli-  over  on  breach  of  the  condition.  Cleaver 

gatory.    Powell  v.  Morgan^  2  Vern.  y.  Spur  ling  ^  2  P.  W.  528.  as  to  the  ef- 

90.   Morris  v.  Burroughs,  1  Atk.  404.  feet  of  a  direction  that  it  shall  fall  into 

Lloyd  V.  Spillei,  3  P.  W.  344.    Pop-  the  residue,  see  Lloyd  v.  Branton,  3 

ham  v.  Taylor^  1  Bro.  C.  C.  168.,  but  Mer.  117. 
is  it  otherwise,  where  the  legacy  is  given 
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To  the  1st,  It  is  insisted  by  the  relators,  that  although  there  Attorney 
is  no  disposition  of  the  residue  in  express  words,  yet  there  is  General 
tantamount,  by  reason  that  his  sisters  are  enjoined  not  to  dis- 
turb his  will,  and  are  to  have  no  more  than  what  he  has  given 
them.    Though  there  is  no  devise  of  the  residue,  yet  an  in-      [  568  ] 
testacy  does  not  follow;  for  there  being  an  executor,  he 
takes  what  is  undisposed,  not  for  his  own  benefit,  but  for  the 
next  of  kin.  (3)    A  legacy  being  given  to  the  next  of  kin  does  [A  legacy  to 
not  exclude  him  from  taking  the  residue.    The  Question  here  ^in  "does^not 
is  not  between  the  executors  and  the  next  of  kin,  but 
between  the  next  of  kin  and  the  relators  as  legatees.    The  residue.(4f] 
claim  to  the  residue  may  be  safely  made  by  the  sisters  as 
next  of  kin,  without  incurring   the  penalty.    The  case  of 
Cor  dell  V.  Noden,  1  Vern.  148.  is  very  particular  and  sin- 
gular.   The  Court  seems  to  have  considered,  that  the  tes- 
tator had  given  all  to  his  relations,  who  probably  were  next 
of  kin ;  what  he  gave  them  being  all,  or  very  near  all,  he 
had.    Here  the  testator  has  not  given  all  he  had  ;  and  the 
legatees  are  not  next  of  kin,  but  are  contending  with  the 
next  of  kin.    Another  material  observation. — The  intention 
of  the  testator  was  to  confine  the  exhibitions,  and  not  to 
make  them  as  large  as  the  fellowships. 

To  the  2d.  It  is  said,  the  alteration  in  the  specific  legacies 
is  an  ademption  of  the  legacies.  And  a  distinction  was  taken 
between  compulsory  and  voluntary  payment  of  debts  which 
are  specifically  devised.  If  this  distinction  holds,  an  inquiry 
before  the  Master  will  be  necessary. 

In  Pawlefs  case,  in  Raymond  335.  and  Sir  Barnham  Rij- 
der  V.  Sir  Charles  Wager,  2  Wms.  328.  a  distinction  was 
taken  between  legatum  dehiti  or  nom'mis,  and  legatum  of  mo- 
ney payable  out  of  a  debt.  In  the  former  case,  the  legacy 
depends  on  the  thing  remaining  at  the  death  of  the  testator ; 
in  the  latter  case  it  is  otherwise,  and  the  legacy  shall  be  made 
good  out  of  general  assets,  though  the  security  is  gone.  This  [The  Court 
Court  will,  if  possible,  in  every  case  lay  hold  of  circumstances  chculnstan^^^^^ 
to  construe  it  a  pecuniary  bequest.  to  construe  a 

t        '  Ti-i'    '         i  11  c         legacv  pccun- 

In  this  case,  1  think  it  is  to  be  construed  a  bequest  oi  so  iary.  "(o)] 

(3)  "As  he  has  a  legacy,"  Hill's  Ves.  71.  Gi{(JiiJis  v.  Hamilton.,  \^ 
MSS.  See  Lloijdw,  Stodart^  ante  p.  1 52,  Ves.  310. 

and  notes  there.    See  Lynn  v.  Bca^       (5)  Symonds  v.  Faience,  4  Bro.  C. 

vcr,  1  Turn.  &  Russ.  63.  C.  345.  ^In?ics  v.  Johnson,  4  Ves.  573. 

(4)  Andrezi)  v.  Clark,  2  Ves.  162.  Kirby  v.  Porter,  lb.  752.  Sd)ley  v. 
lliissell  V.  Carlessen,  2  July,  1723.  Perry,  7  Ves.  529.  Webster  v.  llale, 
6  Hill's  MSS.  59.    Seley  v.  Wood,  10  8  Ves.  413. 
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[There  is  no 
reason  in  the 
distinction  be- 
tween a  volun- 
tary and  a 
compulsory 
payment  of 
deijts  as  to 
ademp- 
tion. (6)] 


miich  money  as  is  equal  to  the  money  owing  to  him  on  the 
several  secmities.  The  purpose  for  which  the  money  is  ap- 
propriated, is  another  argument.  The  fund  as  given  is 
sufficient  to  answer  the  charity,  but  if  lessened,  not  sufficient. 
Orme  V.  Smith,  Ca.  Abr.  302.  To  be  considered  as  pecu- 
niary legacies  secured  on  certain  funds  :  that  being  so,  con- 
sider the  distinction  between  compulsory  and  voluntary 
payments.  In  the  case  put  by  Swinb.  the  testator  alienated 
the  legacy.  There  are  several  cases  which  take  notice  of  the 
distinction  ;  but  none  of  them  have  been  determined  on  the 
distinction.  In  Oryne  v.  Smith,  the  payment  was  clearly  vo- 
luntary. The  Counsel  laid  hold  of  the  distinction  ;  but 
the  Court  does  not  appear  to  have  decreed  upon  the  distinc- 
tion. In  Sir  Barnham  Ryder  v.  Sir  Charles  Wager,  the 
Court  decreed  on  other  principles.  In  Crocket  v.  Crocket, 
Sir  Joseph  Jekyll  takes  notice  of  the  distinction,  but  did 
not  decree  upon  it. 

On  the  other  hand,  in  Paivlefs  case,  though  in  the  prin- 
cipal case  the  payment  was  voluntary,  yet  in  the  two  cases 
cited  it  was  compulsory.  Lord  Thomond  v.  Lord  Suffolk, 
case  in  point.  Lord  Macclesfield  takes  notice  of  the  dis- 
tinction, and  overrules  it.  Ford  v.  Fleming,  another  case 
in  point,  before  Lord  King,  who  exploded  the  distinction. 
In  Ashton  v.  Ashton,  Lord  Talbot  declares  his  idea,  that 
the  distinction  has  no  weight  in  it.  Indeed,  there  seems  to 
be  no  reason  to  support  such  distinction,  admitting  once  that 
the  intention  was  to  give  a  money  legacy.  (7) 


(6)  See  Hambling  v.  Lister^  ante, 
402. 

(7)  The  Lord  Chancellor  declared 
the  will  well  proved,  &c.,  and  directed 
the  charitable  trusts  therein  to  be  es- 
tablished, and  carried  into  execution, 
and  directed  Sarah  Parkin,  to  sur- 
render the  copyhold  estate,  comprised 
in  the  will,  to  such  trusts  and  uses  as 
the  testator  had  thereby  directed  ; 
and  declared  the  defendants,  the  tes- 
tator's sisters,  were  entitled  to  the 
clear  residue  of  his  personal  estate. 
And  with  respect  to  such  of  the  se- 
veral debts,  bequeathed  to  the  relators, 
as  were  paid  unto  the  testator,  between 
the  time  of  making  his  will,  and  his 
death,  it  was  declared,  that  be  such 
payments  voluntary  or  compulsory,  the 
same  were  not  adeemed  by  such  extinc- 


tion of  these  debts,  but  ought  to  be 
satisfied  out  of  the  testator's  general  es- 
tate. The  decree  then  goes  on  to  direct 
an  account  of  the  testator's  personal 
estate,  not  specifically  bequeathed,  and 
of  his  debts,  funeral  expences,  and  le- 
gacies ;  and  in  such  account  the  Master 
was  to  compute  interest  on  such  of  the 
several  debts,  bequeathed  to  the  relators, 
remaining  unpaid,  at  his  death,  as  car- 
ried interest,  after  the  rate  of  the  inter- 
est they  carried.  And  the  Master  was 
to  give  credit,  to  the  relators,  for  all 
such  sums  of  money  as  should  appear 
to  have  been  paid,  to  the  testator, 
before  his  death,  by  any  of  the  debt- 
ors, on  the  several  securities  specifical- 
ly iDequeathed,  to  the  relators,  and  the 
interest  thereof  as  aforesaid ;  and,  the 
Master  to  compute  interest  on  such  of 
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the  specific  legacies,  as  should  appear 
to  have  been  paid,  to  the  testator  before 
his  death  at  the  rate  of  4L  per  cent, 
per  annum^  from  a  year  after  the  tes- 
tator's death  :  and  it  was  ordered,  that 
wiiat  should  be  coming  for  interest  of 
such  of  the  debts  specifically  bequeath- 
ed as  were,  at  that  time,  standing  out 
together  with  interest  at  4/.  per  cent.^ 
on  such  of  the  debts  as  had  been  paid 
in  as  aforesaid^  should  be  applied,  in  the 


first  place,  in  the  payment  of  the  afore- 
said two  annuities  of  60^.,  and  to 
the  testator's  said  two  sisters,  the  de- 
fendants Sarah  and  Grace^  and  that 
the  surplus  should  be  paid  into  the 

Bank,  subject  to  further  order.  

And  the  relators  were  to  lay  a  scheme, 
before  the  Master,  for  carrying  the  cha- 
rity into  execution.  The  costs  to  be 

paid  out  of  the  estate,  with  liberty  to 
apply. 


HIERN,  Administrator,  against  GEORGE  LEY  and       Case  273, 
Another. 


[Lib.  Reg.  1769.  A.  fo.  595.] 


9th  Nov.  1769. 


George  Ley  had  five  children,  of  which  the  defendant  One  gave  le- 
was  the  eldest ;  and  by  will  gave  to  his  son  William  a  small  oriis  youn^otr 
real  estate  and  1,100/. :  and  to  each  of  his  other  younarer  children  paya- 

^  111  -i  -^i  twenty- 

cnildren  1,100/.  payable  as  they  should  respectively  attain  21,  one,  and  the 
with  interest,  deducting  what  should  be  laid  out  for  mainte-  residue  of  ins 

^  o  ^  personal 

nance  :  and  gave  the  residue  of  his  goods,  chattels,  and  sub-  estate  to  his 
stance  whatsoever,  unto  the  defendant,  his  eldest  son,  if  he  twe^nty-one^; 
should  attain  21  ;  but  if  he  should  die  before  that  affe,  then  die 

1  1  •  1         f  t  •  -.  .  ,     -.  before  twenty- 

he  gave  the  residue  or  his  estate  to  his  younger  children,  one,  then  to 

naming  them,  and  to  such  other  as  he  should  have  at  his  ciTiidrenTa 

death,  in  succession,  according  to  their  seniority,  payable  succession; 

at  their  respective  ages  of  21  :  and  did  further  declare,  that  hLVoiinger^^ 

in  case  either  of  his  younger  children  should  die  before  21,      [  570  ] 

then  his  or  her  legacy  should  o-o  equally  anions?  all  the  sur-  ch ihi re n should 

1  •  I     I     11,  1-11?      1     11       di^^  ^'^^foi'e 

vivors  ;  and  in  case  he  should  have  no  child  who  should  at-  twenty-one, 

tain  21,  then  he  ejave  all  his  messuafircs,  lands,  and  heredita-  J^cir  respcc- 

^  two  legacies 

mcnts,  in  Comb- Marten,  and  other  his  estates  lying  in  what  to  go  equally 
place  or  places  soever,  and  all  the  rest  and  residue  of  his  l^'nvit()rs;  and 
goods,  chattels,  and  monies  respectively,  to  Hiern  and  if  ^^-^  chiid- 

\,  '     ^      ^  p  1  'i'^'"  should  die 

others,  m  trust  lOr  a  charity.  before  twenty- 

one,  then  the 
whole  to  iro 

to  a  chanty.  One  of  the  younger  sons  died  under  twenty-one ;  the  other  children  attained 
twenty-one.  Held,  the  eldest  sou  should  take  his  legacy  equally  with  the  other  vouuger 
children. 
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Richard,  one  of  the  younger  children,  died  under  21  e  All 
the  other  children  have  attained  21. 

Q.  Whether  Richard's  legacy  went  to  the  surviving 
younger  children  ? 

Lord  Camden  was  of  opinion,  That  from  the  apparent  in- 
tention of  the  testator,  to  be  collected  from  the  whole  of  the 
will  taken  together,  the  eldest  son  was  entitled  to  a  share  of 
Richard's  legacy.  That  the  charity  was  to  take  the  whole  of 
his  estate  at  once,  in  the  event  of  his  leaving  no  child  who 
should  attain  21.  That  as  the  younger  children  were  to  take 
the  residue,  in  case  the  eldest  son  should  die  under  21 ;  so  it 
was  his  intention,  that  the  eldest  son  should  share  in  the  le- 
gacies given  to  the  younger  children,  in  case  of  their  res- 
pective deaths  under  21.  That  the  word  all  is  very  empha- 
tical,  and  expressive  of  the  testator's  meaning ;  and  it  is  the 
only  way  in  which  the  eldest  son  can  take  benefit  of  those 
legacies  which  are  clearly  intended  to  go  to  him  before  the 
charity. 

I  was  counsel  for  the  eldest  son. 

The  plaintiffs  petitioned  for  a  rehearing,  which  came  be- 
fore the  Lords  Commissioners  who  succeeded  Lord  Camden; 
and  they,  differing  in  opinion,  took  time  for  consideration, 
and  were  afterwards  removed  before  they  ^ave  judgment. 

The  cause  was  argued  before  Lord  Apsley,  Chancellor, 
who  affirmed  the  decree.  (1) 


(1)  "  And  a  question  having  been 
made  whether  the  legacies  of  1,100/. 
bequeathed  to  the  said  B..  X.,  one  of 
testator's  younger  children,  who  died 
under  age,  should  survive  among  all 
the  children  of  said  testator,  includ- 
ing the  eldest  son,  or  to  the  younger 
children  only,  and  exclusive  of  the 


said  eldest  son,  his  Lordship  doth  de- 
"  dare  that,  according  to  the  true  mean- 
"  ing  of  the  said  will,  the  said  legacy 
"  ought  to  survive,  and  be  divided 
"  amongst  all  the  said  testator's  child- 

u  ren."  Chadwick  v.  Doleman^  2 

Vern.  528.  Jermyn  v.  FellozDS^  Ca. 
T.  Talb.  93. 
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ATTORNEY-GENERAL,  at  the  Relation  of  the  University 
of  CAMBRIDGE,  against  Lady  DOWNING  and  Others. 

[Lib.  Reg.  1769.  A.  fo.  134  b.  nom.  Attorney-General  \.  Bow- 

yer,  (3)] 


Sir  George  Downing,  being  entitled  in  possession  to  an  [S.  C.  l  Dick, 
equitable  estate  in  fee  simple,  of  about  4000/.  a-year,  by  '^^^'^ 

.  'I    "Where  an 

will,  dated  1717^  devised  it  to  Sir  Jacob  Downing,  annuity  is 

given  by  will, 

and  a  general  charge  on  the  real  estate,  the  personal  is  first  liable.  (1)  Bequest  of  a  leasehold 
without  any  words  to  pass  the  right  of  renewal,  is  revoked  by  taking  new  leases  after  the 
will.  (2)  Surrender  of  a  copyhold  not  supplied  to  substantiate  a  devise  to  a  charity,  where 
there  were  prior  Ihnitations  of  the  charity  to  strangers.  Where  trustees  of  a  charity  devise 
die  in  the  life  of  the  testator,  the  conduct  shall  go  to  his  heir  at  law. 


(1)  Inchiquin  v.  French^  ante,  37. 

(2)  Carte  v.  Carte,  ante,  27. 

(3)  Sir  George  Downing,  being 
seised  or  entitled  in  fee-simple  of 
divers  freehold  and  copyhold  estates, 
in  the  counties  of  Cambridge,  Bed- 
ford, and  Suffolk,  and  possessed  of 
leasehold  premises  in  the  same  counties 
which  he  held  by  leases  for  lives  or  years 
determinable  uponlives  or  for  years  abso- 
lute ;  by  his  will,  dated  the  20th  day  of 
December,  1717,  having  previously 
surrendered  certain  copyhold  estates  to 
the  use  thereof,  gave  all  his  manors, 
lands,  tenements,  and  hereditaments, 
both  freehold  and  copyhold,  as  well  as 
leasehold  for  years,  in  the  counties  of 
Cambridge,  Bedford,  and  Suffolk,  and 
elsewhere  unto  the  Earls  of  Salisbury 
and  Carlisle,  unto  Nicholas  Lechmere, 
John  Pedlcy,  and  Robert  Pullyn, 
Esquires,  to  hold  the  same  unto  them 
and  their  heirs,  executors,  and  admi- 
nistrators, according  to  the  nature 
tliereof  upon  the  trusts  after  declared, 
viz,  as  concerning  such  part  whereof 
the  testator  was  seised  of  any  estate 
of  inheritance  or  freehold  to  the  use 
of  Sir  Jacob  Gcrrard  Dozening,  for  life, 
remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the 


use  of  his  first  and  other  sons  succes- 
sively in  tail  male,  remainder  to  the  se- 
cond, third,  fourth,  fifth,  sixth  and 
other  sons  of  the  testator's  uncle  Charles 
Downing,  successively  in  tail-male,  re- 
mainder to  Thomas  Barnardiston,  son 
of  the  testator's  aunt  Barnardiston, 
and  his  first  and  other  sons  in  the  same 
manner,  remainder  to  the  second  and 
other  sons  of  his  said  aunt  successively, 
in  tail  male,  with  similar  limitations  in 
strict  settlement  to  Charles  Peters,  and 
his  first  and  other  sons,  and  to  his  bro- 
ther John  Peters,  and  his  first  and 
other  sons  successively,  remainder  to 
the  use  of  the  said  trustees  and  their 
heirs,  in  trust  that  they  and  each  of 
them  should,  as  soon  as  might  be,  out 
of  the  rents  and  profits  of  the  premises, 
purchase  the  inheritance  and  fee-simple 
of  some  piece  of  ground  in  Cambridge 
convenient  for  a  college,  and  should 
thereon  build  all  sucli  houses,  edifices, 
and  buildings,  as  should  be  fit  for  that 
purpose,  which  should  be  called  Do:cn- 
ing  College  ;  and  he  directed,  tluit  a 
charter  should  be  sued  for  and  obtained, 
for  founding  such  college  and  incorpo- 
rating a  body  collegiate  of  that  name 
within  the  University  of  Cambridge, 
and  tiiat  such  college  should  consist  of 
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Ms  heir  at  law^  for  life,  remainder  to  his  first  and  other  sons 
in  tail,  with  divers  remainders  over  to  his  relations,  with  the 
"ultimate  remainder  to  certain  persons,  in  trust,  out  of  the 
rents  and  profits  to  purchase  a  piece  of  ground  in  the  town 
and  Others,  of  Cambridge,  and  thereon  to  build  a  new  college,  to  be 


Attorney- 
General 
against 
Lady 
Downing 


such  head  or  governor,  and  of  such 
scholars,  members,  and  other  persons 
for  the  time  ^eing,  and  should  be 
maintained,  governed,  and  ordered  by 
such  laws,  rules,  and  orders,  and  in 
such  manner,  and  therein  should  be 
professed  and  taught  such  useful  learn- 
ing as  his  said  trustees  and  their  heirs 
by  and  with  the  consent  and  approba- 
tion of  the  archbishops  of  Canterbury 
and  JTorAr,  and  the  masters  of  Saint 
John's  College  and  Clare  Hall^  in  the 
said  University  in  being  at  the  time  of 
founding  the  said  College,  should  pre- 
scribe, direct,  and  appoint ;  and  that 
immediately  after  founding  and  incor- 
porating such  College  or  body  col- 
legiate, the  trustees  and  their  heirs 
should  stand  seised  of  all  the  said 
manors,  lands,  &c.  in  trust  for  the 
said  collegiate  body  and  their  suc- 
cessors for  ever.-  And  as  to  and 

concerning  the  said  manors,  lands, 
and  premises,  wherein  the  said  testa- 
tor was  possessed  of  any  estate  for 
any  terra  or  terms  of  years,  he  declar- 
ed and  appointed  that  the  said  trustees, 
their  executors,  and  administrators, 
should  stand  possessed  thereof,  in  trust, 
from  time  to  time,  to  assign  the  same  to 
such  person  or  persons  as  should  be  en- 
titled to  the  actual  possession  of  his 
lands  of  inheritance,  by  virtue  of  the 
limitations  aforesaid;  and  he  gave  all 
his  goods  and  chattels  to  Sir  Jacob 
Gerrard  Downing^  and  appointed  him 
executor ;  by  a  codicil,  dated  Decem- 
ber, 1727,  the  testator  gave  an  annuity 
of  200/.  a-year  to  his  wife,  and  annuity 
of  500/.  to  Mary  Bagnalj  and  charged 
all  his  real  estates  with  payment  thereof. 

 On  the  20th  of  June,  1749,  the 

testator  died,  without  issue,  leaving  Sir 
Jacob  Gerrard  Downing  his  heir  at 
law,  who  entered  upon  the  freehold, 
copyhold,  and  leasehold  estates,  of  the 
testator,  and  enjoyed  them   till  the 


year  1764,  when  he  died  without  issue. 
Thomas  Barnardiston^  Charles  Pe- 
fersy  and  John  Peters^  died  in  his 
life,  without  having  had  any  issue,  and 
there  never  was  any  other  son  of 
Charles  Downing,  or  of  the  testator's 
aunt  Barnardision,  All  the  trustees 
died  in  the  life-time  of  Sir  George 
Downing. — Sir  Jacob  Gerrard  Down- 
ing, by  his  will  dated  the  12th  of  Au- 
gust, 1763,  gave  to  his  wife  Dame 
Margaret  Downing,  charged  with  the 
payment  of  several  annuities  and  lega- 
cies, all  his  manors,  messuages,  lands, 
tenements,  and  hereditaments,  goods, 
chattels,  and  personal  estate  to  her 
heirs,  executors,  administrators,  and 
assigns,  forever,  and  appointed  her  sole 
executrix.  Lady  Downing  entered  upon 
all  the  said  freehold,  leasehold,  and  co- 
pyhold estates,  devised  by  Sir  George 
Downing.  Upon  the  9th  of  May,  1764, 
the  information  was  filed  against  Lady 
Downing,  and  the  heirs  at  law  of  Sir 
Jacob  Gerrard  Downing,  and  the  other 
proper  parties.  With  regard  to  the 
leases  one  was  held  of  King^s  College, 
for  term  of  twenty-one  years,  which 
expired  before  the  death  of  the  tes- 
tator, and  was  renewed  to  Sir  Jacob, 
after  his  death.  The  other  lease  was  held 
for  years  of  the  Dean  and  Chapter  of 
Ely,  and  was  surrendered  or  expired 
after  the  date  of  the  will ;  but  was  re- 
newed in  lifetime  of  the  testator.  

The  decree  declares  and  decrees, 
"  That  the  will  and  codicil  of  the  said 
"  testator.  Sir  George  Downing,  is 
well  proved  and  the  same  ought  to 
"  be  established,  and  the  trusts  thereof 
"  performed  and  carried  duly  into  exe- 
"  cution,  particularly  the  trusts  of  the 
''  said  charity,  in  case  the  king  shall  be 
''  pleased  to  grant  his  charter,  toincor- 
"  porate  the  college,  and  his  royal  li- 
"  cence  for  such  incorporated  college 
"  to  take  the  devised  premises  in  mort-« 
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called  Downing  College ;  and  they  were  directed  to  apply  Attorney- 
to  the  crown  for  license  to  purchase  the  scite  or  piece  of  Generai:, 
ground  in  mortmain^  and  likewise  for  his  Majesty's  charter  ^L?dy^ 
to  incorporate  the  said  college ;  and  directed  the  trustees  to  Downing 
form  a  proper  plan  for  the  government  of  the  same,  which  and  Others, 
plan  was  to  be  approved  and  to  be  under  the  inspection  of 
the  Archbishops,  and  the  Masters  of  aS'^.  John's  and  Clare 
Colleges.    The  legal  estate  was  afterwards  conveyed  to  Sir 
George  Downing  in  1721,  and  he  died  in  1749.    The  trus- 
tees all  died  in  the  life-time  of  the  testator,  and  all  the  persons 
under  the  prior  limitation  are  dead  without  issue.  Sir  Jacob 
Downing^  who  died  the  last,  by  his  will  devised  all  the  resi- 
due of  his  real  and  personal  to  his  widow,  Lady  Doiuning, 

The  information  was  filed  against  Lady  Downing^  and  the 
heirs  at  law,  to  have  the  trusts  of  the  will  carried  into  exe- 
cution, to  have  a  receiver  appointed  of  the  rents  and  profits 
of  the  estate,  and  out  of  the  money  arising  therefrom  to  pur- 


"  main,  and  doth  order  and  decree 
"  the  same  accordingly,  and  the  de- 
"  fendants,  the  heirs  at  law  of  the  said 

testator,  are  to  be  at  liberty  to  ap- 

ply  to  the  court  for  that  purpose  ; 
"  and  doth  declare  that  the  freehold 
"  estates  purchased  by  the  said  testator 
"  after  the  making  of  the  said  will  did 
"  not  pass  by  virtue  of  the  codicil,  the 
"  will  not  being  thereby  republished  ; 
"  and  that  the  leases  which  were  re- 
"  newed,  or  were  run  out,  after  the 
^  making  of  the  will,  and  before  the 
"  testator's  death,  did  not  pass  by  the 
"  will,  but  fell  into  the  residue  of  the 
"  said  testator's  personal  estate ;  and 
"  that  the  copyhold  estates  of  the  said 
"  testator,  not  surrendered  to  the  use  of 
"  his  will,  descended  to  his  heirs  at 

law  ;  and  doth  likewise  declare  that 
"  the  annuities,  given  by  the  said  co- 
"  dicil,  ought  to  be  satisfied  in  the  first 

place,  out  of  the  personal  estate,  and 
"  that  the  real  estate  is  only  charged 
"  therewith  in  case  the  personal  estate 
"  is  deficient;  and  doth  order  and  de- 

cree  that  it  be  referred  to  Mr.  Lane^ 
"  one  of  the  Masters  of -this  Court  to 
"  inquire  what  is  the  annual  value  of 
"  the  premises,  devised  to  the  charity, 
"  in  order  to  enable  the  heirs  at  law, 
"  of  the  said  testator,  to  form  a  judg- 


"  ment  of  what  number  of  fellows  and 
"  scholars  can  be  maintained,  by  the 
"  endowment,  and  they  are  to  be 
"  at  liberty  to  contract  for  a  piece  of 
"  ground,  within  the  University  of 
"  Cambridge.)  whereon  to  found  the 
"  said  college,  conditionally  in  case  the 

charter  and  licence  shall  be  granted 
"  by  the  crown,  and  it  being  suggested 

that  certain  buildings  on  part  of  the 
"  demised  premises  are  so  constructed 
"  as   to  be  moveable   from    place  to 

place  ;  it  is  further  ordered  that  the 
"  said  Master  do  inquire  what  is  the  na- 

ture  of  such  buildings,  and  to  state  the 
"  same,  with  his  opinion  thereon  ;  and 
"  all  the  circumstances  relating  thereto 
"  to  the  Court;  and  it  is  further  or- 
"  dered  that  the  said  Master  do  en- 

quire  into  the  state  of  the  said  tes- 
"  tator's  unredeemed  mortgages,  at  the 
"  time  of  his  death,  and  state  what  he 
"  shall  find  concerning  tlie  same  to  the 
"  Court,  and  any  directions  touching 
"  said  inquiries  which  were  reserved 
"  until  after  the  Master  should  have 
"  made  his  report  thereon."  Costs'  to  be 
taxed  out  of  real  estate,  and  such  costs 
to  be  paid  to  the  respective  solicitors. 
See  the  subsequent  proceedings  in  the 
cause,  3  Ves.  714. 
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Attorney-  chase  a  scite,  or  piece  of  ground,  in  the  town  of  Cambridgey 
General    in  order  to  build  a  college  thereon,  and  to  have  a  proper  plan 
^Lad^ for  the  government  of  the  college  when  built. 
Downing       Lady  Downing,  by  her  answer,  insisted  that  the  Court 
and  Others,  ought  not  to  decree  execution  of  the  trusts. 

Lord  NoRTHiNGTON,  Chancellor,  called  to  his  assistance 
Sir  Thomas  Sewell  and  Lord  Chief  Justice  Camden,  when 
[  572  ]  it  was  argued  for  the  defendant,  Lady  Downing,  That  the 
Court  would  not  assist  in  carrying  this  charity  into  execution 
upon  this  future  executory  trust,  there  being  no  objects  in 
esse,  no  charter  of  incorporation,  nor  license  from  the  Crown 
to  purchase  in  mortmain ;  and  the  trustees,  who  had  the  sole 
power  of  forming  the  original  plan  for  governing  the  college, 
having  died  in  the  testator's  life-time,  and  it  being  against 
the  policy  of  the  statute  of  mortmain,  to  establish  such  a 
charity. 

x\fter  having  taken  up  a  great  length  of  time  in  argument, 
and  before  judgment  was  given,  my  Lord  Northington  was 
removed  from  the  Great  Seal,  and  Lord  Camden  succeeded, 
when  it  was  argued  again  before  him,  assisted  by  Sir  Thomas 
Sewell  and  Mr.  Justice  Wilmot,  who  ail  gave  their  opinion 
in  favour  of  the  charity.  But  there  being  several  points  re- 
maining to  be  decided,  Lord  Chancellor  adjourned  the 
cause  for  that  purpose,  and  deferred  making  his  decree  till 
they  were  argued,  which  was  done  on  the  31st  January,  3d 
and  7th  February  1769,  when  it  was  debated  on  six  points ; 
but  one  of  them,  respecting  Lady  Downing's  right  to  re- 
move certain  barns,  which  were  not  fixed  in  the  ground,  but 
were  supported  upon  props,  stones,  and  posts,  was  adjourned 
till  after  the  Master's  report.  (4)  Lord  Camden,  having  taken 
time  for  consideration,  delivered  his  opinion  on  3d  July  1769. 
He  delivered  his  opinion  upon  the  following  questions,  in 
which  he  said  he  had  no  difficulty,  except  on  the  4th. 

1st,  Whether  the  annuity,  given  to  Mrs.  Bagnal  by  the 
codicil,  is  a  charge  upon  the  real  estate,  and  the  personal  es- 
tate exempt  from  the  payment  of  it  ? 

2d,  Whether  the  two  college  leaseholds  for  years  pass  by 
the  will  ? 


(4)  With  respect  to  these  bams  the  Book,  which  the  Editor  has  searched, 
Master  reported  that  thej  were  not  whether  any  declaration  was  made  re- 
fixed  to  the  freehokl,  see  3  Ves.  720.,  spettingthem,  see  Lord  DudleijY.  Lord 
■ — but  it  does  not  appear  from  the  Re-  Ward,  ante  113. 
port  in  3  Ves.  or  from  the  Registrar's 
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3d,  Whether  the  copyholds  not  surrendered  pass  by  the  Attorney- 
^  General. 

'  1 1.     .        J.  1        Ml  against 

4th,  Whether  the  codicil  is  a  republication  of  the  will, 

and  operates  so  as  to  pass  the  after-purchased  lands  ?  Downing 

5th,  Who  shall  have  the  conduct  of  the  trust  ?  and  Others. 

As  to  the  1st :  It  must  be  an  apparent  intention  that  ex-  [J^pg^g^jfal 

cuses  the  personal  estate.    The  annuity  is  made  payable  out  estate  from 

of  the  real  estate^  by  way  of  charge  only  ;  and  it  has  been     [  573  ] 

held  over  and  over  again,  that  a  mere  charge  is  not  evidence  fe Ja^fe^there 

of  such  intention,  Stapleton  and  Colville.  cases  in  Lord  must  be  an 

apparent  mten- 

TaLBOT's  time.  ,     tion  to  ex- 

empt it.  (5)] 

[A  mere  charge  is  not  evidence  of  sucli  intention.  (6)] 

To  the  2d  Question  :  One  lease  appears  to  have  run  out 
before  the  testator's  death,  and  was  not  actually  renewed, 
though  there  was  a  decree  for  it.  The  other  was  renewed 
in  his  life-time.  These  points  were  settled  in  Abney  v.  Mil- 
lev.  (7)  The  distinction  there  taken,  is  between  the  devise  of 
particular  lease,  and  all  his  leasehold  interest,  &c.  (A)  Here 
the  testator  clearly  meant  to  give  the  lease  he  was  possessed 
of.  As  to  the  directions  for  the  trustees  to  assign  from  time 
to  time,  it  is  no  more  than  what  would  have  been  implied. 
The  question  is,  What  was  given  to  the  trustees  ? 

To  the  3rd  Question  :  I  am  of  opinion.  That  the  copyholds 
which  were  not  surrendered  did  not  pass.  It  is  true,  the 
Court  will  supply  the  want  of  a  surrender  in  favour  of  a 
charity  :  but  here  were  prior  limitations  to  several  persons  ; 
and  the  Court  must  either  supply  the  surrender  in  toto,  or 
wait  till  the  charity  takes  place,  which  might  have  never 
happened,  for  the  preceding  tenant  in  tail  might  have 
barred  the  charity.  The  Court,  therefore,  in  this  case, 
will  not  take  from  the  heir  at  law  what  descended  to  him. 

To  the  4th  Question,  and  which,  his  Lordship  said,  was 
the  only  one  which  had  given  him  any  trouble  : 

I  am  of  opinion,  the  will  was  not  republished  by  the  codicil ; 
because  there  is  nothing  in  the  codicil  which  shews  any  in- 
tent in  the  testator  to  republish  the  will.    It  depends  on  the 

(A)  Radstofi  V.  Anders^  at  tlio  Uolls,  7th  July,  17G2.  "  Devise  of  all  my 
tithes  and  ecclesiastical  dues."  Testator  afterwards  renewed  the  lease  for  years, 
l)y  which  they  were  held;  and  d(>termined  to  be  a  revocation.  (8) 


(5)  Inch/quill  v.  French,  ante  37,  (7)  2  Atk.  593.    S.  C.  Coxe's  MSS. 

and  note  (9)  there.  (8)  The  Editor  has  searched  the  Re- 

(())  See  Maughan  v.  Mason^  \Y,k  gistrar's  Book  for  this  case,  but  cannot 

1>«  410.  meet  with  any  trace  of  it. 
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Attorney-  penning  and  wording,  not  on  the  mode  of  executing  the  co- 
General  dicil.  In  1  Rol.  Abr.  b.  618.  pi.  8.  it  was  said,  There  are 
^Lady^  two  ways  by  which  a  codicil  operates  as  a  republication  of  a 
Downing    will:  1st,  By  being  annexed  to  it;  2d,  By  the  contents 

and  Others,  shewing  the  intention.    Wentw.  Office  of  Executors,  24. 

mentions  several  ways ;  as,  1  st,  By  codicil  annexed ;  2dly, 

not  operate  adding  any  thing  to  the  will,  or  making  a  new  executor  ; 

as  a  repubii-     3dly,  By  express  speech  or  word,  that  it  shall  stand  or  be 

edition  or  di  ^ 

will,  imipss     his  will.  Acherly  v.  Vernon^  (9)  in  the  House  of  Lords,  to 
the  same  effect. 

contents  shew  the  intention.  (10) 

There  are  two  Questions  in  this  case : 
[  574  ]         Ist^  Whether  a  mere  codicil,  not  annexed,  is  sufficient, 
from  the  nature  of  the  instrument  itself,  to  operate  as  a  re- 
publication ? 

2d5  Whether  the  intention  is  sufficiently  expressed  ? 

As  to  the  1st,  I  am  of  opinion  it  is  not.  The  annexing  a 
codicil  unites  both  the  instruments,  and  is  sufficient.  Beck- 
ford  V.  Parnacot,  1  Ro.  Abr.  618.  Marginal  note  in  Dy. 
143.  Alford  v.  Alford,  cited  in  Mariuood  v.  Turner^  3 
Wms.  168.  Lytton  v.  Falkland^  and  Lord  Lansdowit's 
case,  as  cited  in  the  case  of  Acherly  v.  Vernon,  In  Lytton 
V.  Lady  Falkland,  Mr.  Justice  Tracey,  Lord  Chief  Justice 
Trevor,  and  Lord  Chancellor  Somers,  were  of  opinion. 
That  the  codicil  was  not  a  republication  of  the  will,  because 
it  was  not  annexed,  and  was  not  made  for  that  purpose. 

Lord  Lamdown' s  case  is  reported  only  in  a  bad  book, 
called  Lucas's  Reports  ;  but  the  reason  of  the  determination 
may  be  collected  from  that  report  of  the  case.  The  words 
spoken  seemed  sufficient  to  republish  the  will,  but,  being 
only  parol  declarations,  were  inadmissible.    It  then  rested 


(9)  3  Bro.  P.  C.  edn.  Toml.  p.  85. 

(10)  See  Gibson  v.  Rogers^^nie  97. 
It  is  now  clearly  settled  that  a  codicil 
properly  attested,  though  relating  only 
to  personalty,  and  though  it  expresses 
no  intention  to  republish,  operates  as  a 
republication.  Piggott  v.  Waller^  7 
Ves.  98  ,  where  all  the  previous  cases 
are  considered.  De  Bathe  v.  Lord 
Fingal^  16  Ves.  167.  Barnes  v.  Crozoe, 
4Bro.C.C.2.  1  Ves.  jun.  486.  Hulme 
V.  Heygate^  1  Mer.  292.  Rowley 
\.  Eyton^  3  Mer.  128.  Goodtitle  v. 
Meredith^  2  M.  &  S.  14.    Rogers,  v. 


Browning^  1  Addams  37.  And,  there- 
fore, if  the  will  contain  a  general  de- 
vise of  lands,  those  purchased  in  the 
interval  between  the  date  of  the  will 
and  the  codicil  will  pass.     See  the 

above  Cases.  But  where  the  devise 

by  the  will,  is  not  general,  but  relates 
only  to  particular  lands,  the  codicil  will 
not  affect  land,  purchased  between  the 
date  of  the  will  and  codicil,  unless  the 
codicil  expressly  refers  to  them.  Hey- 
Un  V.  Heylin^  Cowper  132.  See  Bowes 
Y.  Bowes,  2  Bos.  &  P.  506. 
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on  the  codicil,  which,  not  being  annexed,  was  held  not  suf-  Attorney- 
ficient  to  republish  the  will,  as  in  Lytton  v.  Lady  Falk-  General 

In  Hutton  v.  Simpson,  2  Vern.  722.  it  is  said,  That  an-  Downing 
nexing  a  codicil  to  a  will,  if  it  relates  only  to  personal  estate,  and  Others, 
will  not  operate  as  a  republication  :  but  I  am  of  opinion, 
that  either  the  report  is  mistaken,  or  that  it  is  not  law.  The 
principal  question  was  not.  Whether  the  codicil  was  a  repub- 
lication of  the  will?  but,  Whether  the  sense  of  the  words, 

heirs  of  the  body^^  could  be  altered  by  the  death  of  his 
daughter  in  his  life -time  ?  and  the  testator  afterwards  making 

a  codicil,  held,  they  could  not,  as  in  ^tead  v.  ,  2 

Jon.  135.    In  Lytton  v.  Lady  Falkland,  the  codicil  was  not 

annexed,  and  the  words  were  not  sufficient.    In  Acherly  v. 

Vernon,  (12)  the  codicil  was  not  annexed  5  but  the  words  of  the 

codicil  were  so  blended  with,  and  incorporated  into  the  will^ 

that  the  one  could  not  stand  without  the  other.    Every  case 

on  this  head,  where  the  codicil  is  not  annexed,  depends  on 

the  mode  of  expression.    Lord  Northington  followed  the 

same  idea,  in  Jackson  v.  Hurlock.  (13)    There  are  no  such      [  575  ] 

expressions  in  this  codicil,  nor  does  it  incorporate  itself  into 

the  will. 

To  the  5th  :  The  heirs  at  law  have  clearly  the  best  pre- 
tensions to  have  the  conduct  of  this  charity;  they  are  of 
the  blood  and  kindred  of  the  testator,  which  entitles  them 
to  preference. 


(11)  2  Vern.  621.  3  Bro.  P.  C.  Edn. 
Torn!,  p.  24. 


(12)  1  P.  W.783. 

(13)  Ante,  487. 
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Case  275.         MANNING,  Administrator  of  JANE,  his  late  Wife, 
against  HERBERT  and  Others. 


June  1769. 


[No  Entry.] 


Devise  of 
lands  to  wife 
for  life,  and 
after  her 
death,  to  the 
son,  he  pay- 
ing out  of 
such  lands 
600/.  to  tes- 
tator's daugh- 
ters within 
six  months 
after  death  of 
wife,  with 
power  of  en- 
try in  case  of 
non-payment. 
The  daughters 
died  in  the 
life  of  testa- 
tor's wife. 
Held,  their  le- 
gacies vested, 
and  on  his 
death  to  he 
raised  for 
their  repre- 
sentatives. (1) 


[  575  ] 


John  Edgar,  being  entitled  to  a  farm,  let  to  Thomas 
Taylor  at  100/.  a-year,  and  also  to  a  dwelling-house,  and 
to  the  great  and  small  tithes  of--  ,  of  little  value,  by- 
will  gave  his  wife  his  capital  messuage,  and  lands  belonging 
to  it,  and  likewise  all  his  estate  in  the  occupation  of  Thomas 
Taylor ;  and  declared  his  mind  to  be.  That  when  his  son 
William  should  attain  twenty-one,  his  wife  should  pay  his 
son  William  40/.  a-year,  out  of  the  lands  in  the  occupation 
of  Thomas  Taylor.       Itemj  I  give  unto  my  two  daughters, 
*^  Jane  and  Elizabeth,  the  great  tithes  and  small;  and  like- 
"  wise  my  will  and  mind  is.  That  six  months  after  wife's 
decease,  my  son  William  shall  pay  out  of  the  estate  or 
"  lands  that  are  now  in  the  occupation  of  Thomas  Taylor, 
"  600/.  to  my  two  daughters,  Jane  and  Elizabeth;  and  in 
"  so  doing,  I  give  and  bequeath  all  my  capital  houses,  and 
the  house  where  Thomas  Taylor  now  lives  in,  with  all 
^'  their  lands  and  appurtenants,  and  all  other  lands  that  I 
have,  unto  my  son  William  Edgar,  and  his  heirs  for  ever ; 
that  is  to  say,  300/.  of  lawful  money  of  Great  Britain, 
each.  In  case  one  of  them  should  die  before  the  time  they 
or  either  of  them  shall  survive  my  wife,  then  my  will  and 
"  mind  is,  the  survivor  shall  have  the  tithes  aforementioned, 
"  and  only  400/.  out  of  the  aforementioned  Thomas  Taylor's 
estate;  and  for  non -payment  thereof,  it  shall  and  may  be 
"  lawful  for  them,  and  either  of  them,  to  enter  or  re-enter 
upon  the  said  estate  that  now  Thomas  Taylor  lives  in,  and 
peaceably  enjoy  it,  with  all  the  rights  and  privileges  what- 
"  ever,  till  they,  or  either  of  them,  are  paid  all  their  charges. 


(1)  See  Tunstall  v.  Brachen,  ante,  ante,  266.  Jeale  v.  Tiickener,  post. 
167,  and  note  there.  Embrey  v.  Mar-  703.  Dawson  v.  Killet,  1  Bro.  C.  C. 
tin^  ante,  230.     Smith  v.  Partridge^    119.  Waikins  \.  Cheeky        k^.  \%^. 
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and  full  sum  of  monies^  according  as  the  will  directs.  Manning 
And  I  appoint  my  wife  executrix/'  ^gainst 
The  testator  died  in  1731.  and^OtheL 
Elizabeth^  one  of  the  daughters,  married,  and  afterwards 
died  in  1736,  in  the  life-time  of  her  mother,  and  her  sister 
Jane  married  the  plaintiff,  and  afterwards  died  in  May  1738, 
in  the  life-time  of  her  mother.    Jane  the  mother  died  in 
April  1761 ;  and  William,  the  son,  succeeding  to  the  estate 
upon  her  death,  sold  it  to  the  defendant  Herbert,  and  his 
trustees,  with  notice  of  the  will. 

Bill  by  plaintiff,  as  administrator  of  his  wife,  to  have  the 
400/.  raised  and  paid. 

Q.  Whether  it  was  a  vested  interest  in  Jane  ?  or  whether 
it  sunk  into  the  estate,  by  reason  of  her  death  in  the  life- 
time of  her  mother  ? 

Lord  Camden,  Chancellor,  without  hearing  the  reply  : 
I  am  clear  the  portion  ought  to  be  raised.  The  cases  on 
this  head  have  proceeded  upon  nice  distinctions,  and  it  is 
difficult  to  collect  out  of  them  any  general  rule.  The  rule 
laid  down  in  Paulet  v.  Paulet  (2)  went  upon  this  ground, 
that  the  portion  was  not  wanted.  While  the  Court  adhered 
to  the  rule  in  exactly  the  same  case,  there  was  no  inconve- 
nience, but  it  was  afterwards  extended  to  charges  upon  land 
in  general,  and  became  universal.  This  grew  inconvenient 
and  mischievous,  and  being  a  rule  in  Equity,  the  Court  has 
for  some  time  laboured  to  distinguish  every  case  out  of  that 
general  rule.  The  testator,  in  the  present  case,  is  planning 
out  his  estate  amongst  his  children.  It  would  have  been  in- 
convenient to  have  given  portions  to  his  daughters  immedi- 
ately, in  the  life-time  of  the  mother.  It  seems  that  in  all 
cases  where  portions  are  postponed,  without  being  made  pay- 
able at  twenty-one,  or  marriage,  the  postponing  is  for  the 
convenience  of  the  estate;  but  yet  in  all  those  cases  of  post- 
poning, in  order  to  make  it  a  vested  interest,  there  must  be 
words  of  gift.  In  Sherman  v.  Collins,  (3)  the  words,  not 
"  to  pay  interest  in  the  mean  time,"  operated  as  words  of 
gift.  In  Karnes  v.  Hancock,  (4)  the  Court  determined  upon 
the  right  of  entry.  In  the  present  case,  the  testator  seems  [  577  ] 
to  give  the  tithes  and  400/.;  and  if  there  was  occasion  for  it, 
the  Court  might  lay  hold  of  it  as  words  of  gift  ;  but  it  is 
not  wanted,  for  Eames  v.  Hancock  is  a  precedent  in  point 


(2)  1  Vern.  204,  321.  (4)  2  Alk.  507,  569.    S.  C.  5  Hill's 

(3)  3  Atk.  319.  MSS.  177. 

2  Y  2 
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Manning  upon  the  right  of  entry.  Lord  Hardwicke,  in  that  case, 
gainst  makes  a  sound  distinction  between  Law  and  Equity.  The 
mdC) toilers  ^^'^'^^  executors  and  administrators  not  being  in  this  case, 
as  in  Fames  v.  Hancock,  makes  no  difference,  for  they  are 
implied  ;  being  a  legal  right,  it  is  a  vested  interest.  As  to 
the  clause  of  survivorship,  it  was  argued  from  it  on  both 
sides.  On  the  one  hand,  it  was  said  to  appear  from  thence, 
that  the  executors  and  administrators  were  not  to  take.  On 
the  other  hand,  it  was  said  to  appear  from  thence,  that  only 
200/.  should  merge.  But  those  arguments  have  no  weight 
with  me  either  way. 

Decree  principal,  interest,  and  costs. 

Cases  cited  for  the  plaintiff : 

Loivther  v.  Condon.  [2  Atk.  127.] 

Fames  v,  Hancock, 

Sherman  v.  Collins. 

I  and  Mr.  Perryn  were  for  the  plaintiff  j  Mr.  Yorke^  Wed- 
derhurn  and  Pepys,  for  the  defendants. 


Case  276.         ATTORNEY- GENERAL  against  JOHNSTONE. 


5th  July,  [Lib  Reg.  1768.  A.  fo.  543.] 

1769.  L  »  J 


[5  Hill  MSS.  William  Hicks,  a  member  of  the  Merchant  Adventurers 
^^'^•^  of  England  residing  at  Hamburgh,  made  his  will  1st  Sep- 

Residue  un- 
der particular  circumstances  will  not  take  in  lapsed  legacies ;  the  residue  being  given  as  a 
small  remainder  of  about  100/,  and  the  lapsed  legacies  amounting  to  20,000/.  (1) 


(1)  Under  a  general  residuary  be- 
quest the  legatee  is  entitled,  not  only  to 
what  remains,  after  payment  of  debts 
and  legacies,  but  also  to  whatever, after 
the  date  of  the  will,  may  fall  into  the 
residue  from  lapsed  legacies  or  other- 
wise, Durour  v.  Mottoux^  1  Ves.  320. 
Kennell  v.  Abbott^  4  Ves.  803.  Cam- 
bridge V.  Uous^  8  Ves.  14,  25.  Bird 
V.  Le  Fevre^  15  Ves.  589.  Roberts  v. 
Cooke,  16  Ves.  451.  Smith  v.  Fitz- 
gerald, 3  V.  &  B.  3.  Leake  v.  Ro- 
binson^  2Merriv.  392.  Legge  v.  As  gill, 


1  Turn.  &  Russ.  265.  in  note.  Bland 
V.  Lamb,  5  Madd.  412.  2  Jac.  &  W. 
399.  See  Fleming  v.  Burrows,  1 
Russ  el  276.  liearne  v.  Wiggington, 
6  Madd.  119.  In  the  present  case  of 
the  Attorney-General  and  Johnstone, 
and  in  the  case  of  Davies  v.  Dewes,  3 
P.  W.  42.,  the  words  of  the  will  were 
held  to  give  a  limited  operation  to  the 
residuary  bequest,  and  to  exclude  the 
legatee  from  taking  the  lapsed  legacies, 
and  see  Page  v.  Leapingwell,  18  Ves. 
466.  Parsons  v.  Saffrey,  9  Price  582. 
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tember  1762,  and,  among  other  legacies,  gave  to  the  Ma- 
rine Society  in  London  20,000/.  sterling ;  "  and  if  there  is 
money  enough  remaining,  1,500/.  to  2,000/.  more;  the  said 
legacy  and  bequeathraent  to  be  laid  out  in  secure  lands, 
and  the  income  and  revenue  of  these  lands  to  be  emploj^ed 
in  clothing  and  fitting  out  poor  able-bodied  boys,  to  serve 
in  time  of  war  Great -Britain  may  have,  on  board  of  British 
ships  of  war,  and  so  to  be  trained  up  for  sailors,  and  in 
course  to  serve  for  seamen  on  board  the  men  of  war,  for 
*^  wages  to  be  paid  by  the  Government  as  usual ;  but  in  time 
of  peace,  the  income  and  revenues  of  the  said  lands  to  be 
employed  and  laid  out  for  fitting  poor  boys  and  girls,  near 
upon  a  like  number  of  each,  to  proper  trades,  whereby 
they  may  be  enabled  to  get  their  livelihood  in  an  honest 
way.'^    And  he  authorised  and  desired  the  managers  or  di- 
rectors of  the  said  Marine  Society  to  appoint  five  such  per- 
sons as  they  should  judge  proper,  to  be  administrators  of  the 
above-mentioned  legacy,  to  the  said  Marine  Society  given 
and  bequeathed,  in  the  behalf  and  to  the  use  above-men- 
tioned. He  then  gave  several  legacies  to  the  Orphan-  H ouse, 
Port'House,  &c.  at  Hamburgh^  200/.  sterling  each.  And 
then  follow  these  words  :  "  To  the  Hospital  called  the  Gast- 
Houses,  also  in  the  said  city  of  Hamburgh,  100/.  sterling, 
that  is,  if  there  remains  enough  of  my  personal  estate  to 
"  satisfy  it ;  but  if  not,  or  in  case  there  remains  but  little, 
then  and  in  that  case  the  100/.  to  the  Gast^Houses  shall 
not  be  paid :  and  the  small  remainder  of  my  personal  es- 
tate  shall  be  left  to  my  executor  herein-after  named,  he 
my  executor  to  dispose  of  it  in  favour  of  charity-schools  in 
Hamburgh  as  he  shall  think  proper ;  so  as  it  is  likewise 
"  my  will,  that  if  my  personal  estate  shall  sufficiently  reach 
towards  satisfying  all  the  legacies  by  me  bequeathed,  ^w{\  [as] 
"  above-mentioned,  that  my  said  executors  shall  also  dispose 
of  the  remainder  in  favour  of  charity-schools  in  Ham' 
*^  burgh,  in  manner  as  before  expressed  :"  and  he  appointed 
Charles  Johnstone  executor.  (2)    The  testator  died  on  25th 
September  17^5,  at  Hamburgh, 


Attorney- 
General 
against 

JoHiNSTONE. 


[  578  ] 


but  vory  special  words  are  necessary 
to  confine  a  residuary  bequest,  see 
in  Bland  v.  Lamb,  2  J.  &  W. 
406.,  and  Ommancy  v.  Butcher,  1 
Turn.  &  Russ.  20O.,  as  to  residuary  de- 
visee taking  lapsed  devises  of  real  es- 


tate, see  Jackson  v.  Hm^lock,  ante? 
488.    Gravenor  v.  Ilalliini,  post.  645. 

(2)  ''To  wliom  I  also  give  and  be- 
"  queatli  60/.  sterling  as  an  acknow- 
"  li'dgment  for  the  trouble  I  give  him 
"  in  the  execution  of  the  same." 
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Attorney- 
General 
against 
Johnstone. 


[  579  ] 


Bill  by  the  managers  or  directors  of  the  Marine  Society 
against  Johnstone,  the  executor^  and  next  of  kin^  to  have 
the  20,000/.  paid. 

The  managers,  and  Rebecca  Ward,  who  was  the  only- 
next  of  kin,  entered  into  an  agreement,  31st  December 
1763  ;  whereby,  after  reciting  that  the  validity  of  the  will 
was  doubtful,  they  agreed,  that  9,000/.  part  of  the  20,000/. 
should  be  paid  to  Mrs.  Ward,  and  that  she  should  have  the 
interest  of  3,000/.  for  her  life,  and  after  her  death  the  3,000/. 
to  be  paid  to  the  managers,  upon  the  trusts  in  the  will ;  also 
that  the  remaining  8,000/.  and  the  additional  legacies,  in  case 
there  should  be  sufficient  effects,  should  be  paid  to  the  ma- 
nagers, upon  the  like  trusts. 

The  case  coming  on  to  be  heard  upon  the  agreement^  the 
Magistrates  of  Hamburgh^EiSgwdrdmnsoi  the  charity-schools, 
desired  to  be  heard ;  upon  which  the  cause  was  ordered  to 
stand  over  to  this  day  ;  and  the  Magistrates  were  to  put  in 
an  answer  in  the  mean  time,  and  to  be  heard  upon  their 
claim.  And  now  the  cause  coming  on,  it  was  argued  for  the 
managers  and  next  of  kin,  on  the  Question,  Whether  the 
20,000/.  supposing  it  lapsed,  passed  by  the  residuary  clause  ? 
And  it  was  said,  that  the  intention  of  the  testator  was  to 
give  nothing  more  by  the  residuary  clause  than  what 
should  remain  after  paying  the  preceding  legacies ;  and 
that  the  residuary  legatees  should  not  have  the  common 
benefit  of  lapsed  legacies,  &c.  And  much  stress  was 
laid  on  the  bequest  of  100/.  to  the  Gast-Houses,  which 
he  left  doubtful  whether  he  had  enough  to  pay  that  legacy ; 
and  if  he  had  not,  he  declared  it  should  not  take  place  : 
from  whence,  and  his  making  use  of  the  word  small "  re- 
mainder, it  appeared,  that  he  had  disposed  of  the  whole  of 
his  estate  except  a  mere  trifle,  and  that  he  meant  nothing 
but  that  trifle  should  pass  by  the  residuary  clause.  And  the 
case  of  Sir  Jermin  Davers  v.  Dews,  3  Wms.  40.  was  cited. 

It  was  said,  but  there  was  no  proof  of  it,  that  the  testator 
did  not  leave  enough  to  pay  all  the  legacies,  supposing  they 
were  all  to  take  place  ;  at  least,  that  his  executor  had  not  as 
yet  discovered  sufficient,  but  that  he  had  paid  into  Court 
18,000/. 

On  the  other  side,  it  was  argued  by  me.  That  in  case  of 
a  bequest  of  legacies,  and  then  of  residue  generally,  the  re- 
siduary legatees  will  take  all  lapsed  legacies ;  and  yet  the 
testator  could  only  intend  what  should  be  left  after  the  lega- 
cies paid.    The  reason  is,  because  by  making  a  residuary 
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legatee  he  plainly  shews  that  he  does  not  mean  to  die  intes- 
tate. It  was  admitted,  that  a  testator  may  express  himself 
in  such  a  way  as  to  confine  and  limit  the  bequest  of  the  resi- 
due ;  as  in  the  case  cited  of  Sir  Jermin  Davers  v.  Dews,  But  it 
was  said,  there  is  no  such  restriction  here.  That  the  clause  in 
the  will  relative  to  the  100/.  legacy  given  to  the  Gast-Houses 
is  in  favour  of  the  residuary  devisee,  and  was  so  framed  with 
two  views,  in  case  there  should  not  be  assets  sufficient  to 
pay  the  whole  of  that  legacy  and  the  preceding  legacies  also: 
one  was,  that  the  other  legacies  should  not  in  such  event 
abate  in  proportion ;  and  the  other  was,  that  the  w^hole  of 
that  legacy  should  be  void,  and  increase  the  residue.  That 
the  words  small  remainder''  must  be  understood  in  the 
same  manner  as  if  the  word  "  small"  was  not  there;  for  it 
only  imports  that  the  testator  had  before  disposed  of  almost 
all  his  estate,  so  as  to  leave  but  little.  That  it  did  not,  nor 
could  be  understood  to  import,  that  he  meant  to  give  it,  be- 
cause it  was  to  be  the  terms  of  the  gift,  that  it  should  not 
take  place  if  the  residue  was  by  any  means  to  become 
large  :  on  the  contrary,  if  he  had  increased  his  personal  es- 
tate ever  so  much,  it  would  all  have  passed  under  that  de- 
vise of  the  residue.  That  he  had  no  such  intention  was  plain 
from  the  subsequent  clause,  which  gives  the  remainder  of 
his  personal,  in  case  it  shall  be  more  than  sufficient  to  sa- 
tisfy all  his  said  legacies,  to  the  same  charities,  let  it  be  ever 
so  large. 

Lord  Camden,  Chancellor,  after  hearing  the  reply,  said 
he  had  no  doubt,  and  that  he  heard  the  reply  merely  out  of 
respect  to  the  Magistrates  of  Ilamburg/i.  That  he  was 
clear  the  charity  schools  have  no  right  under  the  description 
of  residuary  legatees.  The  rule  is  very  true  in  general,  that 
the  residue  takes  in  lapsed  legacies  :  the  rule  as  to  real  es- 
tates is  otherwise.  But  then  the  residuary  legatee  must  be 
a  general  legatee,  to  take  every  thing  that  does  not  pass  by 
the  will.  If  the  testator  had  circumscribed  and  and  confined 
the  residue,  then  the  residuary  legatee,  instead  of  being  a 
general  legatee,  becomes  a  specific  legatee.  If  the  testator 
had  said,  none  of  the  legacies  shall  on  any  account  fall  into 
the  residue,  it  would  have  excluded  the  charities  from  taking 
the  lapsed  legacies.  This  is  proved  by  the  case  cited.  His 
intention  appears  strong  in  this  case,  to  confine  the  residue 


Attorney- 
General 
against 
Johnstone. 
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[In  general  the 
residue  takes 
in  lapsed  lega- 
cies ; — as  to 
real  estates  it  is 
otherwise.  (3)] 

[Rut  the  lega- 
tee nuist  be  a 
general  lega- 
tee.] 


(3)  In  Watson  v.  Earl  Lincoln^  ante  328.    Gravcnor  v.  Ualluvi^  post.  G45. 
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Attorney-  to  what  should  remain  of  his  money  after  the  other  legacies 
General    ^^^^^    j£  ^^^^.^  should  not  be  sufficient  to  pay  100/.  to  the 
Johnstone.  Gast-Houses,  then  he  gives  that  pittance  to  the  charity- 
schools,  as  a  residue ;  or  if  there  should  be  enough,  and  a 
little  more,    then  he  gives   that  little   overplus  to  the 
charity-schools.      He  clearly  meant,   that   the  charity- 
schools  should  take  nothing  but  a  small  pittance,  if  any  such 
pittance  should  be  left.    I  look  upon  the  residuary  devise  to 
[  581  ]     be  specific,  contingent,  and  conditional ;  that  is,  "  In  case 
my  estate  turns  out  to  pay  all  my  other  legacies  (which  it 
"  has  not),  and  there  should  be  a  little  more,  then  I  give  that 
"  little."  (4) 


(4)Decree.  His  Lordship  doth  declare, 
that  admitting  the  legacy  of  20,000/. 
given  to  the  said  Marine  Society^  to  be 
void  by  the  stat.  of  Mortmain,  yet  that 
the  Charity  Schools  o^Hambro\  are  not 
entitled  to  the  same  under  the  bequest 
given  in  trust  for  them  of  the  remnant 
of  the  testator's  estate,  but  that  the 
same  is  undisposed  of,  and  the  relators 
on  behalf  of  the  Mariize  Society^  hav- 


ing come  to  an  agreement  with  He- 
becca  JVard,  in  her  lifetime,  who  was 
the  only  next  of  kin  of  said  testator,  to 
divide  what  shall  be  coming  of  the  said 
legacy,  in  manner  herein  mentioned, his 
Lordship  doth  declare  that  the  said 
agreement  ought  to  be  performed  and 
carried  into  execution,  and  doth  order 
and  decree  the  same  accordingly. 


Case  277.    HA  YFORD,  WAINWRIGHT,  and  ELIZABETH'  his  Wife, 
against  BENLOWS,  Senior,  and  BENLOWS,  Junior. 


Michaelmas, 
3  G.  1.  1716. 


[Lib.  Reg.  1716.  B.  fo.  91.] 


[S.  C.  Free.  Thomas  Benlows,  brother  of  plaintiff  Elizabeth,  and  de- 
Vern^zls^  22  ^^^^^^^^^^  John  BcjiiowSy  senior,  by  his  will  dated  16th  Feb- 
Hiii  MSS.  8.]   riiarv,  171 1^  devises  his  lands,  tenements,  and  hereditaments, 

Keal  estate 

devised  to  be  sold,  and  the  surplus  (subject  to  debts  and  legacies)  given  from  the  heir  at  law. 
Residue  of  personal  bequeathed  to  the  testator's  sister,  who  is  made  sole  executrix.  The  real 
estate  shall  exonerate  the  personal  from  payment  of  debts  and  legacies.  (1) 


(1)  It  appears  from  the  report  of 
this  case  in  Vernon^  that  the  Lord 
Chancellor  considered  that  the  words 

rest  and  residue"  were  not  intend- 
ed to  be  used,  in  their  general  sense, 
as  applicable  to  what  remained,  after 
payment  of  debts  and  legacies,  but  were 
meant  specifically  to  convey  what  the 
sister  possessed  of  personalty,  beyond 
the  household  goods,  &c.  before  be- 


queathed, and  see  Adams  v.  Mey- 
rick^  1  Eq.  Ca.  Abr.  271.  pi.  13.  An- 
derton  v.  Cook^  cited  1  Bro.  C.  C.  456. 
Bicknell  \.  Page,  2Atk.  78.,  but  the 
mere  circumstance  of  the  gift  of  the 
residue  being  preceded  by  a  specific 
bequest  of  chattels  would  not  now  be 
considered  suflScient  to  exonerate  the 
personal  estate,  see  Tait  v.  Lord 
Northzmcky  4  Ves.  816,  and  Brydgcs 
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ill  Kirhlington,  &c.  to  the  said  John  Benloivs,  junior,  for  Hayford 

his  life,  and  after  his  decease  to  his  brother  Philip  Benlows,  ^^^^^^^^^^ 

for  life,  and  after  his  decease  to  the  heirs  male  of  the  body  Be^lqws. 

of  Thomas  Benlows,  the  testator's  father ;  and  directs  that  his 

household  goods,  at  his  house  at  B.  should  go,  along  with  his 

house  to  his  brother,  and  be  preserved  for  the  benefit  of  his 

heirs.    The  rest  of  his  lands  and  tenements,  he  devised  to 

the  plaintiff  Hayford,  and  to  the  defendant  John  BenlowSy 

senior,  to  be  sold  for  payment  of  his  debts,  and  the  overplus 

of  the  money,  arising  by  such  sale  (after  payment  of  his 

debts)  he  directs  should  be  divided  between  the  plaintiff  Hai/- 

ford,  and  the  two  defendants.    All  the  rest  and  residue  of 

his  goods,  chattels,  debts,  and  credits,  he  gave  to  his  sister 

the  plaintiff  Elizabeth,  and  made  her  sole  executrix. 

The  plaintiffs  brought  their  bill,  to  perpetuate  the  testi- 
mony of  their  witnesses,  and  to  have  a  sale  of  the  trust  es- 
tate for  payment  of  the  testator's  debts ;  and  to  have  an  al- 
lowance out  of  the  money  arising  by  such  sale,  of  such  sums 
as  the  plaintiff,  Elizabeth,  had  paid  towards  discharging  the 
testator's  debts. 

The  defendants  by  their  answer  admit  the  will,  and  that 
the  testator  left  several  debts  due  to  several  persons  at  the  ■ 
time  of  his  decease  ;  but  insist,  that  the  personal  estate  ought, 
in  the  first  place,  to  be  applied  towards  payment  of  the  debts, 
and  that  no  more  of  the  real  estate  ought  to  be  sold,  for  that 
purpose,  than  what  would  be  necessary,  after  the  personal 
estate  was  applied. 

It  was  insisted  for  the  plaintiff,  that  the  executrix  |-  532  ] 
should  have  the  personal  estate  by  virtue  of  the  will  dis- 
charged from  the  testator's  debts  3  the  testator  having  de- 
vised lands  to  be  sold  for  payment  of  his  debts.  1  Lev.  203. 
Feltham  v.  the  Executors  of  de  Ilarlston.  And  the  rather, 
because  the  surplus  of  the  money  to  be  raised,  by  such  sale, 
was  given  away  from  the  heir. 

For  the  defendant  it  was  insisted,  that  the  testator  having 

V.  Philips^  6  Ves.  571.    Sre  the  cases  taken  together,  an  intention  on  the  part 

coHected  in  the  note  (4)  to  Inchiquin  of  the  testator,  so  expresi«rd  as  to  con- 

V.  French^  ante,  p.  37.,  and  sec  Bootlc  vince  a  jndiciul  mind,  that  it  was  meant, 

V.  Blimdcll^  1  Mer.  230.  where  most  of  not  merely  to  charge  the  real  estate, 

the  previous  cases  are  considered,  and  but  so  to  charge  it  as  to  exempt  the 

it  is  hiid  down,  by  Lord  Eldon,  that  in  personal  ;  for  it  is  not  by  an  intention 

order  to  ascertain,  in  each  case,  wliether  to  cluirge  the  real,  but  by  an  intention 

the  personal  estate  is  exempt  or  not,  the  to  discluirge  the  personal  estate  that 

question  must  be,  does  there  appear  the  ([uestioii  is  to  be  decided. 
I'romthe  whole  testamentary  disposition, 
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Hayford 
and  Others 

against 
Benlows. 


[Money  de- 
vised to  be 
laid  out  in 
Jand  is  in 
equity  looked 
on  as  land. — 
So  land  de- 
vised to  be 
sold,  and^ turn- 
ed into  money, 
is  looked  on  as 
money.  (2)] 

[It  is  different 
where  the  land 
is  merely 
charged  with 
debts.  (3)] 


y     [If  no  trust  is 

declared  of 
'^CtC  money  be- 

j^/  queathed  to  be 
7t///j\?aA.  out  in  land 
*7      the  heir  shall 
fieC  take.] 

-4. 


[  583  ] 


devised  his  personal  estate,  and  made  the  devisee  executrix, 
she  shall  take  as  executrix,  and  not  by  virtue  of  the  devise ; 
and  an  executrix  always  takes  the  personal  estate  subject  to 
the  payment  of  debts  :  according  to  the  cases  Cutler  v.  Bath- 
urst,  Chichester  v.  French,  Lady  Gainsborough  and  Lord 
Meath  v.  Coofe,  all  adjudged  in  this  Court. 
Lord  CowPER,  Chancellor, 

Decree  the  executrix  to  take  the  personal  estate,  discharged 
of  the  testator's  debts.  It  appears,  that  the  testator  intended 
a  beneficial  legacy  to  her,  as  well  as  to  his  brother  and  ne- 
phews, and  as  money  devised  to  be  laid  out  in  land  is  in  a 
Court  of  Equity  looked  upon  as  land,  so  land  devised  to  be 
sold,  and  turned  into  money  must  in  Equity  be  looked  upon 
as  money.  It  differs  from  the  case,  where  a  man  charges  his 
land  with  payment  of  his  debts ;  there  he  seems  to  have  an 
intent  to  preserve  his  land,  or  as  much  as  he  can  of  it,  for  his 
family,  and  as  he  seems  to  have  a  regard  for  the  preserva- 
tion of  it,  so  will  this  Court  as  far  as  it  can.  But  in  this  case 
the  testator  seems  to  have  rejected  the  land,  by  directing  it 
to  be  sold  out  of  his  family;  and  therefore  shall  be  looked 
upon  as  if  he  had  sold  it  in  his  life-time,  and  turned  it  into 
money.  If  a  sum  of  money  devised  in  trust  to  be  laid  out  in 
land,  be  in  Equity,  to  be  considered  as  land  and  to  go  or  des- 
cend in  the  same  manner  as  land  would  do,  why  should  not 
an  estate  in  land  devised  to  be  sold  and  converted  into  mo- 
ney, by  parity  of  reason,  be  considered  in  Equity  as  personal 
estate,  to  go  and  be  applied  accordingly  ?  And  if  a  sum  of 
money  should  be  devised  in  trust  to  be  laid  out  in  land,  and  the 
uses  to  which  the  land  should  go  be  not  declared,  if  the  mo- 
ney thus  devised  be  considered  as  land,  why  should  not  the 
benefit  of  that  money  go  to  the  heir  at  law  as  a  resulting 
trust. 

If  so,  by  parity  of  reason,  if  a  real  estate  be  devised  to  be  sold, 
and  no  particular  directions  be  given  how  the  purchase  money 
should  be  applied,  in  whole  or  in  part,  why  should  not  the 
money  thus  undisposed  of  go  to  the  executor  to  be  applied 


(2)  No  principle  of  equity  is  better 
established  than  that  money  directed 
to  be  laid  out  in  land,  and  land  devised 
to  be  sold  and  turned  into  money,  are 
to  be  considered  as  that  species  of  pro- 
perty into  which  they  are  directed  to 
be  converted.  Fletcher  v.  Ashburner^ 
1  Bro.  C.  C.  498.    Ackroyd  v.  Smith- 


son^  ib.  50.?. 


Durour  v.  Motteux^  1 
Ves.  322.  Yates  v.  Compton,  2  P. 
Wms.  309.  Trelawny  v.  Booth,  2  Atk. 
307.  TVheldale  \.  Partridge,  5  Ves. 
396.  Buckmaster  v.  Harrop,  13  Ves, 
472. 

(3)  See  Gravenor  v.  Hallum^  post 
643.  and  note. 
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in  a  course  of  distribution,  or  to  a  residuary  legatee  of  the 
personal  estate  if  any  such  there  be.  (4) 

The  heir  at  law  is  the  favourite  of  the  law  and  of  Equity ; 
and  is  not  to  be  disinherited  without  express  words^  or  by 
necessary  implication. 

But  what  is  he  heir  to  ?  It  is  only  to  land  ;  and  the  same 
law  which  gives  land  to  the  heir  gives  personal  estate  to  the 
executor,  or  at  least  to  the  next  of  kin,  who  frequently  is 
not  heir.  If  then  favour  be  shewn  to  the  heir  with  respect 
to  land,  which  is  all  that  can  descend  to  him  as  heir,  why 
should  not  the  like  favour  be  shewn  to  the  executor,  or  next 
of  kin,  with  respect  to  personal  estate,  which  they  are  by 
right  of  law  equally  entitled  to. 


Hayford 
and  Others 
against 
Benlows. 

[The  heir  at 
law  is  a  fa- 
vorite, and  is 
not  to  be  dis- 
inherited 
without  ex- 
press words 
or  necessary 
implication. 
(5)] 

[With  respect 
to  personal  es- 
tate the  exe- 
cutor or  next 
of  kin  is  fa- 
voured. (6)] 


(4)  If  lands  devised  to  be  sold  and 
the  produce  to  be  applied  as  after  men- 
tioned, but  no  disposition  made,  the 
heir  shall  take.  Sheldon  v.  Barnes^  2 
Ves.  jun.  447.  See  Collins  v.  Wake- 
man^  2  Ves.  jun.  683.  Chitty  v.  Par- 
ker^ ib.  271.  Howes  v.  Chapman^  4 
Yes.  642.  Kennell  v.  Abbott^  ib.  802. 
Upon  the  question  of  resulting  trusts 
generally,  see  Gravenor  v.  Hallum, 
post  643. 

(5)  Ante  94.  Boutch  v.  Newton,  Pre. 


Ch.  384.  Sympson  v.  Hornsby,  ib.  440. 
City  of  London  v.  Garway,  2  Vern. 
571.  Pickering  v.  Stamford,  2  Ves. 
jun.  272.  Berry  v.  Usher,  11  Ves.  92. 
Tregonwell  v.  Sydenham,  3  Dow.  210. 
And  the  same  rule  holds  with  respect  to 
the  heir  of  customary  lands,  Gascoine  v. 
Barker,  3  Atk.  8. 

(6)  Ackroyd  v.  Smithson,  1  Bro.  C. 
C.  502.  Howse  v.  Chapman,  4  Ves. 
542.    Parsons  v.  Freeman^  ante  115. 


NIGHTINGALE  against  DODD.  Case  278. 

^S^i /  ^^^-^[No  Entry.]  '  Before  Sir 

'  Joseph  Jekyl, 

  M.  R.24th 

May,  1731. 

Order,  that  Buck,  one  of  the  defendants,  should  be  examined  [s.  c.  Mose 
as  a  witness  for  the  plaintiff,  saving  just  exceptions.  A^d  ?fMii.  t 

haviiiir  boon 

examined  under  the  usual  order  as  a  witness,  may  have  a  decree  against  him,  upon  other  matters 
to  which  he  was  not  cxamined,(l) 


(1)  In  the  case  of  Thompson  v.  Ilaj  - 
rison,  1  Cox  344.,  it  was  determined 
tliat  the  plaintllF  cxiimininsj  a  dor(Mul- 
ant,  as  a  witness,  preckules  liimself  from 
obtaiuins^  any  relief  by  decree  against 
him  ;  and  if  from  the  nature  of  the  case 
that  defendant  would  be  primarily  li- 


able, to  the  plaintiff,  and  another  defend- 
ant only  in  a  secondary  degree,  the 
plaintiff  has  lost  his  remedy  altogether. 
So(>  IVcywouih  v.  Boycr,  1  Ves.  jun. 
417.  ilarvvif  v.  Tcbbutf,  1  J.  &  W. 
197. 
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NiGHTiN-       Buck  was  interested  in  the  cause,  but  not  in  the  matter 
GALE       to  which  he  was  examined. 

Dodd*^  It  was  insisted  upon  by  Buck's  Counsel,  at  the  hearing, 
that  the  plaintiff  having  examined  Buck  as  a  witness,  could 
not  pray  any  decree  against  him.  But  the  Court  said,  sug- 
gestions in  orders  of  this  kind,  viz.  That  the  defendant  is 
not  interested,"  must  relate  to  the  matters  whereto  he  is  ex- 
amined :  if  he  is  examined  to  other  matters  wherein  he  is 
concerned,  he  may  demur.  (2)  And  the  Court  ordered  Buck 
to  account. 

Q.  Vide  Piddock  v.  Brotvne,  3  Wms.  288. 

Carter  v.  Haw  lei/,  before  Lord  Hardwicke,  Cannot  be 
examined  without  leave  of  the  Court,  as  at  law.  (3) 


(2)  It  was  held  by  Lord  Eldon, 
that  the  real  meaning  of  the  general 
allegation,  that  "  defendant  is  not  in- 
terested,^^ is  that  he  is  not  interested  in 
the  matters  to  be  examined  to ;  but  if, 
in  the  result  of  the  cause,  it  turns  out 
that  he  has  an  interest  in  those  mat- 
ters, by  reason  of  his  interest,  in  others, 
the  depositions  ought  not  to  be  read, 
Murray  v.  Shadwell,  2  V.  &  B.  406  , 
and  the  objection  to  the  evidence  must 
be  taken  at  the  hearing,  see  ib.,  and 
see  Lee  v.  Atkinson^  2  Cox  414. 
Franklyn\.  Colquhoim^  16  Ves.  218. 

(3)  The  following  note  of  the  case 
of  Carter  v.  'Hawley^  is  from  Mr. 
Round's  MSS.  Bill  against  four  se- 
veral defendants  for  a  specific  perform- 
ance of  articles  entered  into  for  grant- 
ing a  lease.  The  plaintiif  examined 
one  of  the  defendants.  Q.  Whether 
his  deposition  should  be  read. — — 
Lord  Chancellor.— The  rule  of  this 
court  is,  that  whenever  you  examine 
a  defendant,  as  a  witness,  you  cannot 
pray  an  adverse  decree  against  him, 
because  that  would  be  charging  him 
on  his  own  evidence,  which  if  you  do 
would  be  a  great  temptation  to  defend- 
ants to  forswear  themselves. — The  rule 
of  law  is,  where  several  are  made  de- 
fendants, and  no  evidence  is  given 
against  some  of  them,  the  rest  of  the 
defendants  may  call  those  who  are  not 
evidenced  against,  as  witnesses  for 
them  ;  but  the  plaintiff  can  never  do 
so,  because  he  had  made  them  parties 
to  the  suit ;  there  was  a  case  to  this 
purpose  in  Lord  HolVs  time;  which 


was  an  information  brought  against  se- 
veral defendants,  and  the  plaintiff 
would  have  sworn  one  of  them,  as  an 
evidence,  against  the  rest,  but  the 
Court  would  not  sulfer  him  to  do  so, 
as  the  plaintiif  himself  had  made  him 
defendant,  whereupon  the  plaintiff  im- 
mediately entered  a  7iolU  prosequi  as 
to  him,  and  then  he  was  admitted  an 
evidence.  The  rule  of  this  Court  dif- 
fers from  that  of  law,  because  there  are 
several  cases  where  the  plaintiff  must 
make  parties  of  those  defendants,  whom 
he  must,  necessarily,  examine  in  the 
cause,  as  witnesses,  as  in  the  case  of 
trustees  whom  he  must  examine,  and 
notwithstanding  pray  a  decree  against 
them  ;  for  though  they  may  have  the 
legal  estate  in  them,  yet  they  are  not 
materially  interested.  I  am  of  opinion 
this  present  case  is  of  the  same  nature  ; 
for  there  was  a  necessity  to  make  Clarke 
a  defendant,  for  the  plaintiff  could 
not  bring  a  bill  against  the  rest  only, 
for  a  specific  performance  of  this  agree- 
ment unless  Clarke  would  have  con- 
sented to  have  been  a  co-plaintiff,  which 
he  has  not  consented  to;  and,  there- 
fore his  evidence  must  be  admitted.  

S.  C.  3  Hill's  MSS.  218.  tot.  verb. 
 The  date  of  this  case  does  not  ap- 
pear in  the  MS.,  and  the  Editor  was 
therefore  unable  to  supply  the  facts  from 

the  Register'^  Book.    And  see   

V.  Fitzgerald,  3  Hill's  MSS.  142. 
Armiter  v.  Swanton,  ante  393.  Scroggs 
V.  Scroggs,  post.  Appendix  (G)  and 
Meadbury  v.  Isdale,  in  note  to  that 
case. 
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Q.  The  reason  of  the  order ;  viz.    That  plaintiff  shall  not  Nightin- 
compel  a  defendant  to  assist,  and  in  the  same  cause  act  ad-  gale 
verse  against  him;  and  leave  is  given,  saving  just  exceptions.  jf^^^*^ 
It  is  not  for  his  sake  that  leave  is  required  :  he  has  better 
protection  against  giving  evidence  against  himself, — may 
demur.  (4)     It  is  for  the  sake  of  the  other  parties.  The 
causes  of  exception  can  ooly  come  from  the  other  defendants. 
If  the  matters  he  is  examined  to,  go  directly  to  affect  himself, 
he  may  demur,  and  as  to  other  matters,  he  is  not  concerned  : 
therefore,  no  care  is  taken  of  him  in  the  order^  he  is  safe  in 
all  events.  (5) 

(4)  See  Bozomcm  v.  RodzDell,  1  Nightingale  was  the  name  of  the  plain- 
Madd.  267.  tiff,  or  Doddoi  the  defendant,  was  heard 

(5)  It  does  not  appear  from  the  Mi-    in  Easter  or  Trinity  terms,  1731. 
nute  Book,  that  any  case  in  which  either 


GOODYERE  against  LAKE.  Case  279. 


[Lib.  Reg.  1737.  A.  fo.  654.]  15th  Oct. 

1738. 

[S.  C.  Har£r. 

Question.  Whether  the  Court  had  power  to  give  interest,  ca^Temp.^Ldf 
it  not  being  reserved  by  the  decree,  but  there  was  a  reserva-  Ch.  Hard.  499.] 
tion  of  further  directions  and  costs  ?  ^'^^^  court  has 

power  to  give 

.  interest  upon 

tiirther  directions,  though  the  question  of  interest  is  not  reserved  by  the  decree.  (1)] 

Lord  Chancellor  was  clear  of  opinion.  That  the  Court  had 
such  a  power,  by  reason  of  the  further  directions  reserved. 
And  it  was  so  done  in  the  case  of  Hudson's-Bay  Company 
V.  Sir  Stephen  Evans,  under  the  like  reservation  in  the  de- 
cree. Court  ordered  Sir  Byby  Lake  to  pay  interest  for  the 
Hudson' s-Bay  stock. 


(1)  Tew  V.  Earl  of  Winterton^  1  Ves.  318.,  but  see  Champ  v.  Moody ^  2  Ves. 

jun.451.  S.  C.  3  Bro.  C.  C.  489.  Sams  470.    Bnierc  v.  Vcmbcrtou^  12  Ves. 

V.  Ric/anan,  2  Ves.  jun.  36.    Crezoze  386.391. 
V.  Hunter^  ib.  16-1.  S.  C.  2  Bro.  C.  C. 
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Case  280. 


ATTORNEY-GENERAL  against  GLEGG. 


[Lib.  Reg.  1738.  A.  fo.  55.  nom.  Attorney -General  v.  SpeedJ] 


26th  October, 
1738. 

[S.  C.  1  Atk. 

356.  Harg.   

MSS.  407. 

West  Ca.  temp.  Samuel  Wright,  bv  his  will,  ffavc  several  charitable  be- 

Ld.  Ch.  Hard.  n  i    i  ipi-i 

491.]  quests  to  the  amount  of  several  thousand  pounds,  of  vrhich 

[Testator        fiftv-two  persons  were  to  have  the  benefit. 

leaves  several 

gums  for  charitable  purposes  to  be  performed  at  the  discretion  of  his  executors. — Held,  a  power 
coupled  with  an  interest,  and  to  go  to  the  survivor.  (1)] 

[But  that  the  He  directed  the  qualifications  of  the  persons,  and  that  the 
POQ^^ol^tlJi'e^  charities  should  be  performed  at  the  discretion  and  choice  of 
disposiUon^by  jjjg  executors,  the  qualifications  of  the  persons  to  be  relieved 
behave.  (2)]  being  duly  weighed  and  considered ;  and  made  Thomas  Glegg, 
John  Speed,  and  Joseph  Pace,  executors. 

He  gave  separate  legacies  to  his  executors.  Two  of  the  ex- 
ecutors died  before  the  charity  took  place.    Question,  Whe- 
[  585  "]     ther  the  surviving  executor  could  distribute  the  whole  thereof? 

and  it  was  contended,  that  it  was  a  naked  power  to  three,  and 
did  not  survive.  Answer,  It  is  a  trust  and  does  survive,  and 
is  more  than  a  power. 

Lord  Chancellor  declared.  That  as  this  related  to  personal 
estate,  it  was  a  power  coupled  with  an  interest,  and  in  the 
nature  of  a;  trust,  and  consequently  goes  to  the  surviving  ex- 


(1)  A  naked  authority  given  to  se- 
veral, without  express  words  of  survivor- 
ship, cannot  survive.  See  Peyton  v. 
Bury^  2  P.  Wms.  626.  Co.  Litt.  113 
a.  &  note  there.  Sugd.  on  Powers,  3rd. 
ed.  163.  see  Hibbert  v.  Lambe^ 
ante  309.  Hewit  v.  Hewit^  ante  508. 
In  Townsend  v.  Wilson^  1  B.  &  A. 
608.  3  Madd.  261.  a  power  of  sale  was 
given  to  three  trustees,  and  their  heirs; 
one  died,  and  it  was  held  that  the  sur- 
vivors could  not  exercise  it.  But  see 
Hale  Y.DezoeSf  1  Jacob.  191.  and  Lord 
Eldon^s  observations  there  on  the  case 
of  Townsend  v.  Wilson.  Where  the 
custody  of  a  lunatic  is  granted  to  two, 
and  one  dies,  the  right  to  the  custody 


determines.  Exparte  jL^/we,  Ca.  T.Talb. 
143.  But  a  power  coupled  with  an  in- 
terest shall  survive  ;  thus,  where  guar- 
dianship of  an  infant  is  granted  to  two, 
and  one  dies,  the  survivor  shall  have  it. 
Eyre  v.  Countess  of  Shaftsbury^  2  P. 
Wras.  102,  122.  And,  if  administration 
be  granted  to  two,itwiIl  go  to  the  survivor. 
Hudson  V.  Hudson^  Ca.  T.  Talb.  127. 
Adams  v.  Buckland^  2  Vern.  514.  S.  C. 
Eq.  Ca.  Abr.  249,  pi.  2.  See  Birch  v. 
Wade,  3  V.  &  B.  198.  See  in  Camp- 
bell V.  Leachy  post.  748. 

(2)  Harding  v.  Glynn,  1  Atk.  469. 
Brown  v.  Higgs,  8  Ves.  570.  See 
Potter  v.  Chapman,  ante  98,  and  note 
(4)there.  Baxv.Whitbread,  16  Ves.  26. 
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ecutor.  However,  this  Court  can  control  the  direction  of  the  Attorney- 

charities,  in  case  the  surviving  executor  misbehaves  him-  General 

against 
Glegg. 


self.  (3) 


(3)  The  following  note  of  this  case 
is  from  Lib.  Reg.  The  testator,  by  his 
will,  gave  several  pecuniary  legacies,  and 
"  unto  six  non-conformist  ministers,  of 
"  good  life  and  conversation,  but  are 
"  not  worth  200/.  each,  100/.  to  each. 

— To  six  honest  and  sober  clergy- 
"  men,  that  are  not  worth  200/.  or 
"provided  with  a  living  of  40/.  a- 
"  year,  100/.  each, — to  forty  poor  de- 
"  cayed  families  100/.  each,— to  forty 
"  poor  widows  not  worth  50/.  each, 
"  50/.  to  each,- — to  forty  poor  maidens 
"  whose  parents  formerly  lived  well 
"  and  who  are  come  to  decay  and  not 
"worth  100/.  each,  100/.  each, —  to 
"  twenty  poor  boys  to  clothe  and  put  out 
"  apprentice,  50/.  each.  And  he  desired 
"  that  it  might  be  observed  that  all  the 
"  said  charities  should  be  performed, 
"  at  the  discretion  of  his  executors, 
"  their  qualifications  being  duly  con- 
"  sidered."  And  he  then  gave  several 
other  legacies  to  divers  prisons  and 
charitable  institutions  and  desired  it 
"  might  be  observed  his  will  was  that 
"  the  aforesaid  charities  to  each  of  the 
"  said  prisons,  &c.  should  be  paid  as 
"  his  executors  should  judge  best,  and 
"  after  paying  all  his,  the  said  testa- 
"  tor's  expenses,  bequests  and  legacies 
"  in  the  said  will  mentioned,  he  gave 
"  the  overplus  of  the  said  money  to  be 
"  distributed  to  widows,  or  poor  orphans 
"  of  non-conformist  ministers  not  being  at 
"  the  time  worth  upwards  of  100/.  a-year, 
"  and  widows  being  upwards  of  fifty 
"  years  of  age  ;  and  directed  the  said 
"  overplus  to  be  paid  in  such  proportion 
"  and  to  such  numbers  only  (be  the 
"  same  more  or  less)  as  his  executors 
"  sliould  judge  meet,  and  appointed 
"  Glcgg^  Speed.)  and  Paice.,  his  cxe- 

"  cutors."  The  information  stated, 

that  to  prevent  disputes,  it  was 
agreed  amongst  the  executors,  that  in 
such  cases  where  the  number  of  ob- 
jects was  named  by  the  testator,  each 
executor  should  nominate  his  quota. 


That  Joseph  Paice,  having  made  en- 
quiry as  to  proper  objects,  pitched 
upon  persons  for  his  share  in  the  nomi- 
nation, and  sent  in,  to  the  other  exe- 
cutors, a  list  of  the  names  and  qualifi- 
cations of  such  persons,  amounting  in 
the  whole  to  forty-five,  which  fell  short 
of  his  proportion.  That,  after  many 
applications  to  the  other  executors  to 
approve  of  such  nominations,  Paice 
died.  The  information  prayed,  that 
Speed  and  Glegg,  might  pay  such  per- 
sons as  were  nominated  by  Paice  their 
respective  charities,  and  account,  for  the 
estate  of  the  testator  received  by  them, 
and  that  the  same  might  be  applied  to 
the  purposes  of  the  will.  By  the  an- 
swers it  appeared  the  testator  gave  also 
two  legacies  of  500/.  and  200/.  to  two 
persons  who  died  in  his  life-time  :  and 
the  agreement  for  each  executor  to  no- 
minate his  quota,  was  admitted  with 
this  qualification,  that  the  objects  no- 
minated by  them  should  on  enquiry  be 
approved  of,  by  the  other  executors,  it 
was  also  admitted  that  a  list  was  handed 
in  on  the  part  of  Paice,  but  that  he  died 
before  they  had  approved  of  same,  there- 
fore insisted  that  such  persons  could  not, 
even  under  said  agreement,  have  any 
right  to  any  part  of  said  charity,  and 
submitted,  whether  under  the  particu- 
lar words  of  the  devise  of  the  resi- 
due they,  as  surviving  executors,  were 
not  entitled  to  the  lapsed  legacies. 
It  does  not  appear  on  the  will  as 
given  in  Lib.  Reg.  that  the  testator 
gave  legacies  to  his  executors.  But  in 
the  answer  of  Speed  and  Glegg  it  is 
admitted,  tliat  Paice  did  not  retain 
in  his  life  his  legacy  of  1,020/.  given 
by  the  said  will.-  Before  the  hear- 
ing Glegg  also    died.  Decree. — 

"  Whereupon,  and  upon  liearing  the 
"  will  of  the  said  Samuel  IVright,  a 
"  list  of  persons  named  by  the  said 
"  Mr.  Joseph  Paice,  kc.  It  is  ordered, 
"  that  the  said  cliarities  be  establish- 
"  ed  ;  an  account  to  be  taken  of  the 
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"  personal  estate  of  testator ;  and  de- 
"  clare  that  the  lapsed  legacies  do  not 
"  belong  to  the  surviving  executor  of 
the  said  Samuel  Wright^   but  fall 
into  the  surplus  of  the  personal  es- 
tate; — Master  to  enquire  which  of 
the  charitable  legacies  have  been  paid 
and   performed,  and  to  what  pur- 
poses,   and  defendant  Speed  is  to 
bring  a  list  of  such  persons  on  oath, 
"  and  as  to  such  of  the  charitable  le- 
^'  gacies  which  remain  unsatisfied — it 
is  ordered,  that  the  said  Speed  do 
pay  and  distribute  the  same  to  pro- 
per  objects  pursuant  to  the  direc- 
tions  of  said  will ;  and  as  the  same 
shall  be  respectively  paid,  the  said 
Speed  is  to  bring  in  to  the  Master 
the  receipts  from  such  persons  to 


"  whom  the  same  shall  be  paid ;  and 
"  as  to  the  surplus  of  said  testator's 
"  estate,  it  is  ordered,  that  same  be  dis- 
"  tributed  and  paid  by  said  Speedy  to 
such  widows  and  poororphans  ofnon- 
"  conformist  ministers  as  fall  within  the 
"  description  of  and  purpose  mention- 
"  ed  in  said  will,  and  according  to  the 
"  directions  in  the  said  will ;  (4)  and 
"  said  Speed  is  to  bring  in  the  receipts 
from  the  objects  to  whom  any  part 
shall  be  given  ;  and  as  to  so  much 
of  the  information  as  relates  to  the 
"  establishing  the  nomination  or  list 
"  signed  by  the  said  Joseph  Paice,  it 
"  is  ordered,  that  the  same  do  stand 
"  dismissed  with  costs  to  be  taxed  by 
"  the  Master." 


(4)  So  in  Johnston  v.  Swann^  before 
Vice-Chancellor,  Sir  J.  Leach^  15 
Feb.  1819,  Lib.  Reg.  1818.  A.  fo. 
1314.  S.C.3Madd.457.  The  residue  of 
personal  estate  was  given  to  the  exe- 
cutors on  trust  to  pay  and  apply  the 
same  to  and  for  the  benefit  of  such 
public  or  private  charities,  as  they, 
in  their  discretion,  might  think  pro- 
per. It  was  ordered  that  the  residue 
should  be  applied  by  the  plaintiffs  the 
executors,  to  and  for  the  benefit  of  such 
public  and  private  charities  accordingly. 


— — -But  in  Jemmit  v.  Verril^  before 
the  same  Judge,  2d  December,  1826. 
Lib.  Reg.  1826.  A.  fo.  1771.  Where 
the  residue  was  given  to  trustees  upon 
trust  to  pay,  apply,  and  dispose  of  the 
same  unto,  and  for  such  charitable  and 
benevolent  purposes  as  G.  J.,  one  of  the 
trustees,  should  direct  and  think  proper 
to  apply  the  same.  It  was  ordered  that 
the  residue  should  be  applied  as  G,  J. 
should  point  out  by  a  scheme  to  be  laid 
before  and  settled  by  the  Master, 


Case  281. 


LORD  ARUNDEL  against  PITT. 


18th  March, 
1739, 


[Lib.  Reg.  1739.  B.  fo.  212.] 


[Deposition     DEFENDANT'S  fourth  interrogatory,  touching  the  boundary  of 

suppressed  be-  Cranhoum- Chase,  beina:  leading,  was,  together  with  the  de- 
cause  interro-  ,  '         ^  o7       7  o 
gatories  were    position,  suppressed.    On  application,  leave  was  given  to  ex- 

leave°given  hibit  new  interrogatories  for  examination  of  the  same  wit- 
to  exhibit  nesses,  to  be  settled  by  the  Master.  The  examining  wit- 
new  interro- 

rogatories  to  be  settled  by  the  Master.  (1)] 


(1)  But  it  seems  that  when  after  de-  regularity,  a  re-examination  is  permit- 
positions  have  been  suppressed  for  ir-    ted,  all  the  same  witnesses  must  be  ex- 
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nesses  after  publication  is  attended  with  inconveniences ;  and  Lord 
it  must  not  be  understood,  that  the  Court  will  always  allow  Arundel 
such  indulgence,  where  depositions  have  been  suppressed  3  but 
it  depends  on  particular  circumstances  of  the  case.  It  does 
not  appear  in  this  case,  that  the  interrogatories  (though  im- 
properly framed)  were  done  with  any  ill  design.  There  are 
two  reasons  which  weigh  with  me  to  give  liberty  to  re-ex- 
amine the  witnesses.  The  suit  is  brought  for  relief,  and  to 
perpetuate  the  testimony  of  the  witnesses.  If  the  defendant's 
depositions  are  suppressed,  none  other  will  be  perpetuated, 
but  what  are  taken  on  the  part  of  the  plaintiff;  and  the  fram- 
ing of  the  interrogatories  seems  to  have  been  through  inad- 
vertency ;  and  the  defendant  is  an  infant,  and  ought  not  to  be 
prejudiced  by  the  inadvertency  of  those  concerned  for  him  : 
and  the  Court  would,  of  course,  when  he  comes  of  age,  give 
him  leave  to  re-examine  his  witnesses.  (2) 


amined  and  cross-examined.  Perry  v. 
Sylvester^  1  Jacob  83.   Curre  v.  Bow- 

yer^  3  Swanst.  357.  See  in  Cox  v. 

Allingham^  1  Jacob  343.  Kirk  v. 
Kirk^  13  Ves.  283,  286.  Lord  Aber- 
gavenny V.  Pozoelly  1  Mer.  130.  Bott 
v.  Birch^  5  Madd.  66. 

(2)  It  appears,  from  Lib.  Reg.,  that 
the  Master  reported  the  4th  interro- 
gatory not  to  be  leading.  The  court 
overruled  the  Master's  report,  Lib.  Reg. 
fo.  140.  And  on  the  1 8th  of  March,  on 
motion  made  by  the  plaintiff,  it  was  or- 
dered, that  the  defendant's  clerk  in 
court  do  produce^  before  the  Master, 


the  interrogatories,  and  the  depositions 
taken  thereon;  and  that  the  deposi- 
tions be  suppressed,  with  costs,  to  be 
paid  by  the  defendant ;  and  that  the 
defendant  be  at  liberty  to  exhibit  a 
new  interrogatory,  for  the  re-examina- 
tion of  the  said  witnesses,  relating  to 
the  matters  in  question,  to  be  settled, 
by  the  Master ;  the  plaintiff  to  be  at  li- 
berty to  cross-examine  the  said  wit- 
nesses, but  in  case  he  does  not,  then 
the  commission  to  be  at  the  expense  of 
defendant,  but  if  plaintiff  do  cross-ex- 
amine said  witnesses,  then  he  is  to  share 
in  the  expence. 
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Case  282. 


DUCHESS  of  BUCKS  against  SHEFFIELD, 


[No  Entry.] 


4th  July,  1739.  DEFENDANTS  inroUed  decree  after  abatement,  and  held  re- 
gular .(1) 


(1)  The  proceedings  in  this  case  are 
fully  stated,  from  Lord  Hardwicke^s 
Note-Book,  1  West's  Cas.  temp.  Ld. 
Ch.  Hard.  p.  673.  See  Wy.  Pract. 
Reg.  155.    Newl.  Pract.  378.  Clap- 


ham  V.  Phillips^  Finch.  169.  con- 
ira  Yeavely  v.  Yeavely^  3  Cha.  Rep. 
44,  49.  See  Labyne  v.  Allei^^  ib. 
27. 


Case  283. 


GUNTER  agaimt  HALSEY. 


Trin.  Term, 
1739. 


[No  Entry.] 


Hawkins  v.  This  bill  was  brought  for  a  specific  performance  of  an  agree- 

Wnrr*770^  ment  for  sale  of  lands  and  houses,  which  was  by  parol^  but 

Equity  will  reduced  into  writing  by  a  person  present,  but  never  signed 

formTncrof  by  the  parties.  (2) 

parol  agree- 
ment if  it  is  admitted  in  the  answer,  (1)  or  if  material  and  unequivocal  acts  have  been  done 
in  part  performance. 


(1)  Child  Y.  Godolphin,  1  Dick.  39. 
Cottington  v.  Fletcher^  2  Atk.  155. 
Attorney 'General  v.  Day^  1  Ves.  221. 
Whitchurch  v.  Bevis^  2  Bro.  C.  C.  559. 
Potter  V.  Potter,  1  Ves.  441.  Huddle- 
ston  V.  Briscoe^  11  Ves.  583.  But  it  is 
now  settled,  that  if  a  defendant  admit,  by 
his  answer,  the  parol  agreement  he  may 
still  insist  upon  the  Statute  of  Frauds,  as 
a  bar  to  its  performance,  Blagden  v. 
Bradbear.    12  Ves.  466.      Rowe  v. 


Teed^  15  Ves.  375.  But  if  a  defend- 
ant has,  by  his  answer,  admitted  the 
agreement  and  submitted  to  perform  it, 
he  cannot,  by  his  answer  to  the  amend- 
ed bill,  plead  the  Statute  of  Frauds, 
Spurrier  v.  Fitzgerald^  6  Ves.  548. 

(2)  An  agreement,  although  reduced 
into  writing,  is  not  binding  unless  it  is 
signed  by  the  parties,  Bawder  v.  Am- 
hurst^  Pre.  Ch.  402.  Hawkins  v. 
Holmes^  1  P.  Wms.  772.  Ramsbot- 
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The  defendant  insisted  on  the  Statute  of  Frauds;  and  there 
was  evidence  of  facts  to  prove  a  part  performance. 

Lord  Chancellor,  in  this  case,  said,  thfe  rule  for  agreements, 
by  the  statute,  was  very  plain ;  but  that  since  the  statute,  this 
Court  has,  by  construction,  laid  down  some  rules  by  way  of 
exception  to  it ;  and  will,  in  some  cases,  decree  a  perform- 
ance, though  the  requisites  of  the  statute  are  not  observed. 

As  where  the  agreement  is  parol,  and  admitted  by  the  an-  Prec.  in  Ch. 
swer,  because  here  it  is  out  of  the  mischief  of  the  statute ;  so  ' 
when  there  has  been  material  acts  done  in  part  performance.    Sawbddge,  in 

Exchequer,  4 

G.  2.  Mich. (A.)  Attorney -Gener al  \.  Day ,  1  Ves.  221.  Whaley  \.  Baginal,  6  Brow.  Pari.  Ca. 
45.    Brownsword  v.  Edwards^  2  Ves.  246,  247. 

Foxgrave  v.  Lister,  [Colles  P.  C.  108.  S.  C.  cited  2  Vern. 
456.] 

But  the  general  rule  of  those  cases  has  been,  where  the  acts 
have  been  such  as  would  be  a  prejudice  to  the  party  who 
has  done  them,  if  after  that  the  agreement  was  to  be  void. 

And  in  all  those  cases  where  the  ground  of  the  decree  has 
been  part  performance,  the  terms  of  the  agreement  must  be 
certainly  proved. 

Then  he  went  into  the  particular  circumstances  of  this 
case,  and  as  to  certainty  of  agreement  he  thought  it  was  not 
certainly  proved,  by  reason  there  were  queries  in  the  margin, 
though  no  proof  who  made  them. 

As  to  the  acts  done  in  performance,  they  must  be  such  as 
could  be  done  with  no  other  view  or  design  than  to  perform 
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torn  v.  Tunbridge^  2  Mau.  &  Sel.  434. 
Ramshottom  v.  Morilei/^  ib.  445.  See 
Whilchurch  v.  Bevis^  2  Bro.C.  C.559. 
Sugd.  Vend.  85.  But  if  the  name  is 
inserted,  in  the  agreement,  in  such  man- 
ner, as  to  have  the  effect  of  authenticat- 
ing the  instrument,  it  does  not  signify 
in  what  part  of  tlie  instrument  it  is 
found,  Weljord  v.  Ucazlcy^  3  Atk. 
503.  Coles  v.  Trccothick,  9  Veg.  253. 
Morrison  v.  Tumour^  18  Ves.  175. 
Stokes  V.  Moore,  1  Cox  21 9,  223.  Allen 
V.  Bciinct^  3  Taunt.  169.  JVestern  v. 
Russet,  3  V.  &  13.  187.  Selbij  v.  Sel- 
3  Mer.  2.  See  Ogilvie  v.  Foljanibe, 
3  Mer.  62.  Saiindcrson  v.  Jackson,  2 
Bos.  &  Pul.  238.  It  has  been  held 
that  where  an  agreement  is  signed,  by 
one  party  only,  it  may  be  enforced 
against  that  party,  Ilatton  v.  Gray,  2 
Ch.  Ca;  164.    Coleman  v.  Upcof^  5 

9  > 


Vin.  Abr.  527.  pi.  17.  Buckliouse  v. 
Crosby,  2  Eq.  Ca.  Abr.  32.  pi.  44. 
S.  C.  cited  2  J.  &  W.  428.  S.  C.  3  . 
Swanst.  434,  in  note.  Ozve?i  v.  DavieSy 
1  Ves.  sen.  82.  Seton  v.  Slade,  7  Ves. 
jun.  265.  Fozole  v.  Freeman,  9  Ves. 
351.  Western  v.  Russell,  3  V.  & 
B.  192.  Joynes  v.  Statham,  3  Atk. 
387.,  but  in  later  cases  tliis  has  been 
questioned,  Huddleston  v.  Briscoe,  11 
Ves.  592.  Lazcrenson  v.  Butler,  1 
Sch.  &  Lef.  20.  O'Rourke  v.  Perci- 
val,  2  Ball  &  Bea.  62.  Martin  v.  Mit- 
chell, 2  J.  &  W.426,  428.  It  cannot 
be  enforced  against  the  party  who  has 
not  signed,  2  J.  &  AV.  427.,  but  if  tliat 
party  file  a  bill,  for  a  specific  perform- 
ance of  th(»  agreement,  it  makes  it  bind- 
ing on  him,  ibid.,  and  see  Potter  v. 

Potter,  1  Ves.  441.  See  Jones  v, 

Sherijf]  cited  9  Mod.  88. 
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GuNTER     the  agreement;  and  said^  in  this  case  it  did  not  appear  but 

agaimt  that  the  acts  done  by'  defendant  might  be  done  with  other 
Hat-sey.  ^ig,^3(3) 

Dismiss  Bill  but  without  costs. 


(3)  It  appears,  from  a  note  of  Lord 
Hardwicke^s,  given  by  Mr.  West^  in  his 
Report  of  this  case,  1  Ca.  Temp.  Ld.  Ch. 
Hardwicke^  p,  681.  "  That  the  bill  was 
"  dismissed,  because  it  was  uncertain 
from  whence  the  agreement  was  to 
commence,  and  because  the  acts,  done 
by  the  defendants,  were  not  shewn  to 
be  in  pursuance  of  the  agreement." 
•  An  agreement  will  not  be  consider- 
ed as  fully  executed,  unless  the  acts  done 


are  such  as  could  be  done  with  no  other 
view,  than  to  perform  the  agreement, 
see  Sugd.  Vend.  101.  Lacon  v.  Mer- 
lins^ 3  Atk.  1.  Frame  v.  Dawson^  14 
Ves.  386.,  nor  unless  such  acts  put  the 
party  into  a  situation,  that  it  is  a  fraud, 
upon  him,  unless  the  agreement  is  per- 
formed, Clinan  v.  Cooke^  1  Sch,  &  Lef. 
41.  Frame  v.  Dazoson^  ub.  sup.  Buck" 
master  v.  Harrop^  7  Ves.  346. 


Case  284. 


ATTORNEY-GENERAL  against  TURNER, 


SOtli  October, 
1742. 


MONTGOMERY  against  TURNER. 


[Lib.  Reg.  1741.  A.  fo.  654.] 


[s.  c.  3  mn 

MSS.  466.] 

Bill  of  re- 
view after  two 
trials  and  a 
decree  to 
establish  the 
will.  Upon 
discovery  of 
new  matter, 
another  trial 
ordered,  and 
a  verdict  for 
the  heir  at 
law,  and  the 
former  decree 


Information  by  the  Attorney-  General^  at  the  relation  of, 
&c.  against  Abigail  Turner,  George  Montgomery,  and 
Others^  to  establish  the  will  of  Ellas  Turner  against  Mont- 
gomery, the  heir  at  law^  in  favour  of  certain  charity  dis- 
positions, which  were  to  take  place  after  the  death  of  Abi- 
gail Turner,  who  was  to  have  the  estate  for  her  life,  un- 
der the  will. 

On  hearing,  an  issue  was  directed  to  be  tried  in  the  Court 
of  Common  Pleas. 

reversed. 

The  issue  was  tried,  and  found  in  favour  of  the  will. 
Motion  was  made  by  the  heir  at  law  for  a  new  trial,  and 
refused,  the  Chief  Justice  of  the  Common  Pleas  having  cer- 
tified that  he  was  well  satisfied  with  the  verdict. 
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On  22d  November,  1738,  the  cause  came  on  for  further  Attorney- 
directions,  when  the  Court  declared  the  will  to  be  well  General 
proved,  and  ought  to  be  established,  and  gave  complete  di-  Burner 
rections  for  performing  the  trusts. 

Montgomery^  the  heir  at  law,  afterwards  brought  an 
ejectment.  An  information  was  then  brought  in  the  name 
of  Attorney -General^  at  the  relation,  &c.,  to  stay  pro- 
ceedings in  the  ejectment,  and  for  a  perpetual  injunction  ; 
and  on  the  hearing,  a  perpetual  injunction  was  granted. 

After  which,  Montgomery^  having  discovered  new  matter, 
brought  a  bill  in  the  nature  of  a  bill  of  review,  and  peti- 
tioned that  the  former  causes  might  be  re-heard  at  the  same 
time,  which  was  ordered.  The  new  matter  was  a  letter 
wrote  by  a  witness,  (who  was  examined  in  the  cause,  and 
proved  the  sanity  of  the  testator)  to  one  of  the  trustees  de- 
siring that  he  might  not  be  subpoenaed,  as  a  witness,  for  [  588  ] 
that  he  knew  the  testator  was  insane. 

On  the  hearing  a  new  trial  was  ordered  in  the  Court  of 
King's  Bench;  and  that  certain  letters  should  be  produced 
at  the  trial ;  and  further  directions  were  reserved  till  after 
trial.  The  issue  was  tried,  and  found  for  the  heir  at  law  ; 
and  the  causes  being  set  down  for  further  directions,  John 
Clarke^  one  of  the  executors  and  trustees,  petitioned  for  a 
new  trial,  which  was  ordered  to  come  on -at  the  same  time 
with  the  causeS;  for  further  directions.  And,  on  this  day, 
the  causes  and  petition  coming  on  to  be  heard,  Lord  Hard- 
vvjCKE,  Chancellor^  refused  a  new  trial,  established  the  last 
verdict,  and  reversed  the  other  decrees,  so  far  as  they  related 
to  establish  the  will  touching  the  real  estate  \  and  ordered 
possession  of  the  estate  to  be  delivered  to  the  heir  at  law, 
and  an  account  of  rents  and  profits.  (1) 


(1)  It  appojirs,  from  Lib.  Reg.,  that 
the  causes  came  on,  on  14t}i  July,  when 
the  cause  was  ordered  to  stand  over  till 
next  term  ;  "and  liis  Lordsliip  dotli  de- 
"  clare,  tliat  he  will,  in  the  mean  time, 
speak  witli  the  Judges  of  the  Court  of 
King's  Bench,  concerning  their  oj)i- 
"  nionof  the  verdict, found  uj)on  tlie  trial 
"  at  bar,  and  the  attornies  on  both  sides 
"  are  to  attend  the  Judges,  of  tlie  said 
"  court todesire  them  to  inform  his  Lord- 
"  ahip  of  their  opinion,  of  the  said  trial." 


The  causes  came  on  accordingly,  30th 
October,  when  his  Lordship  declared, 
that  the  Judges  of  the  Court  of  King's 
Bench  had  informed  him,  tliat  they 
were  all  well  satisfied,  with  the  said  ver- 
dict, and  that  he  did  not  see  any  cause 
to  grant  a  new  trial  of  the  said  issue; 
and  doth  tlierefore  order  and  decree, 
that  the  verdict  found  by  the  said  jury 
on  the  17th  May  last  be  established  ; 
and  upon  the  bill  brought  by  the  said 
William  Moiitgovicncs  in  the  nature  of 
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a  bill  of  review,  and  also  on  hearing 
said  original  cause,  and  the  cause 
brought  on  in  name  of  the  Attorney- 
General  for  a  perpetual  injunction,  it  is 


ordered,  that  decree  of  22d  November, 
1738,  be  reversed,  and  also  the  decree  of 
9th  July,  1740.  Lib.  Reg.  1742.  A. 
fo.  64.^  See  2  Atk.  378. 


Case  286. 


At  Delegates, 
25th  April, 
1744. 

[S.  C.  5  Hill 
MSS.  512.] 

Legacy  pay- 
able at  twenty- 
one,with  a  cer- 
tain allowance 
in  the  mean 
time.  The 
legatee  dies 
before  twenty- 
one.  His 
administra- 
tor not  en- 
titled to  the 
legacy  till 
such  time  as 
he  would  have 
attained  twen- 
ty-one. (1) 

A  devisee  over 
would  be  en- 
titled on  the 
death  of  the 
infant.  (2) 
V.  Anon.  2 
Vern.  199. 
Chester  v. 
Painter,  2  P. 
Wms.  335. 


RODEN  against  SMITH. 


One  gave  a  legacy  of  500/.  to  Ms  grand- child,  payable  at 
twenty-one,  and  to  be  aliovred  11/.  a-year  for  maintenance 
till  four  years  old,  and  16/.  a-year  afterwards  till  twenty- one. 
The  grandchild  died  before  twenty-one.  Q.  Whether  the 
administrator  should  be  paid  the  money  immediately,  and 
so  be  entitled  to  the  interest  of  it  from  the  death  of  the 
infant ;  or  wait  till  such  time  as  the  infant  would  have 
attained  twenty-one  ?  Held,  That  the  administrator  claim- 
ing under  the  infant,  could  not  be  in  a  better  condition  than 
the  infant  was,  and  therefore  not  entitled  to  receive  the  legacy 
till  such  time  as  the  infant  would  have  attained  twenty-one. 

Vide.  Distinction  between  a  person  claiming  the  legacy 
by  a  limitation  over,  and  an  administrator  of  the  infant 
claiming  it.  The  former  takes  immediately  on  the  death  of 
the  infant.  The  latter  stands  in  the  same  situation  as  the 
infant,  and  is  not  entitled  to  receive  the  legacy  till  such  time 
as  the  infant  would  have  attained  twenty-one,  except  the 
whole  interest  of  the  legacy  is  given  in  the  mean  time,  (3) 
in  which  case  the  administrator  is  entitled  to  receive  the 
legacy  immediately  on  the  death  of  the  infant. 


(1)  Green  v.  Pigot^  1  Bro.  C.  C. 
105.  Fonfiereau  v.  Fonnereau^  1 
Ves.  sen.  119.  Chester  v.  Painter.,  2 
P.  W.  336.  Crickett  v.  Do%,  3  Ves. 
16. 

(2)  Laundrew,  Williams^  2  P.  Wms. 
478. 

(3)  Fonnereau  v.  Fanner eau,  1  Ves. 


sen.  119.  Cloberryw.  hamper^  2Ch.  Ca. 
115.  2Freem.  24..  Green\.  Pigott^  1 
Bro.  C.  C.  105.  May  v.  Wood.  3  Bro. 
C.  C.  474.,  but  a  direction  for  mainten- 
ance will  not  entitle  the  administrator 
to  receive  the  legacy,  immediately, 
Hanson  v.  Graham^  6  Ves.  249. 
Pulsford  V.  Hunter^  3  Bro.  C.  C.  416. 
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KIRKPATRICK  and  THRUPP  against  LOVE.  (1)        Case  286. 

Before  Lord 
Chancellor, 

 "  14th  October, 

1748. 

Evidence. 

Plaintiffs  had  dealino-s  with  the  defendant  in  the  way  of  Talbot  x.  Rut- 

°  ledge,  ad 

merchandise ;  and  there  was  a  decree  for  a  general  account,  idem,  about 
and  both  sides  to  be  examined  on  interrogatories.  Plaintiff's  ^^"^ 
on  their  examination,  admitted  the  receipt  of  a  parcel  of  sat- 
tins  from  defendant ;  and  in  the  same  sentence  Tlirupp  swore 
he  had  paid  the  defendant  for  them.    The  Master  refused  to  Party  in  his 
charge  plaintiffs  with  the  sattins.    Defendant  took  the  ge-        charge  ' 
neral  exception,  which  was  argued  this  day,  and  insisted,  ^^j^g^if^^^^h^e 
That  plaintiffs  ought  to  have  proved  the  avoidance,  as  he  had  same  sen- 
confessed  the  receipt  of  the  sattins.  But  the  Court  overruled  Jn°d^rfferea\ '^^^ 
the  objection,  as  plaintiffs  charged  and  discharged  themselves  sentences.  (2) 
in  the  same  sentence  ;  otherwise  it  had  been,  if  the  discharge 
or  avoidance  had  been  in  a  distinct  sentence. 


(1)  The  Editor  has  not  been  able  to 
meet  with  any  entry  of  the  order  made, 
in  this  case,  upon  arguing  the  excep- 
tions. In  Lib.  Reg.  1747.  A.  fo.  472., 
there  is  an  order  for  the  exceptions  to 
be  set  down  for  hearing,  and  in  Lib. 
Reg.  1748.  A.  fo.  391.,  there  is  an  or- 
der to  revive  the  cause,  in  which  men- 
tion is  made  that  the  exceptions  had 
been  heard. 


(2)  See  Blunt  v.  Barrow^  4  Bro.  C. 
C.73.  S.  C.  1  Ves.  jun.  546.  Ridgway 
V.  Darwin^  7  Ves.  405.  Thompson  v. 
Lambe^  7  Ves.  587.  Robinson  v. 
Scotney^  19  Ves.  582.  Boardman  v. 
Jackson,  2  Ball  &  Bea.  382.  An  exe- 
cutor charged,  by  his  answer,  cannot 
discharge  himself,  by  affidavit,  of  sums 
paid  to  the  testator,  Ridgway  v.  Dai' 
winy  ub.  sup. 
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Case  287. 


29th  October, 
1750. 


WARNER  agai7ist  BAYNES. 
BAYNES  against  WARNER. 

[Lib.  Reg.  1750.  B.  fo.  125.] 


Difficulty  in 
making  a  par- 
tition, no  ob- 
jection to  a 
decree  for  a 
partition.  (1) 


[  590  ] 


Walter  Baynes  and  Robert  Warner  were  tenants  in  com- 
mon of  a  considerable  estate  in  the  parish  of  St.  James, 
Clerkenwelly  upon  which  were  two  ancient  water  conduits, 
one  of  which  had  been  turned  into  a  cold  bath^  and  brought 
in  a  lage  income,  the  other  was  permitted  to  run  waste 
through  part  of  the  estate.  The  Neiv  River  Company,  by 
an  agreement,  established  by  a  decree,  were  to  be  at  liberty 
to  lay  such  pipes  as  they  should  think  fit,  paying  an  annual 
rent  of  41.  for  each  main  pipe.  Other  parts  of  the  estate 
were  let  on  building  leases,  with  particular  restraining  cove- 
nants, to  prevent  the  spring  which  supplied  the  cold  bath 
from  being  disturbed.  In  1733,  Warner  filed  a  bill  in  Chan- 
cery, inter  alia,  for  a  partition  of  the  estate.  Afterwards, 
in  the  same  year,  Baynes  filed  a  cross  bill,  inter  alia,  for  a 
partition  also.  On  the  8th  March  1735,  the  causes  were 
heard,  and  a  decree  pronounced,  directing  accounts  to  be 
taken,  and  a  partition  to  be  made.  (2)  In  1736  Warner 
purchased  part  of  the  estate  and  in  1745,  upon  the  death  of 
Baynes,  Warner  applied  to  his  son  and  devisee,  to  have  a 
partition  of  the  residue  of  the  estate,  to  which  Baynes  the 
son  consented  ;  and  accordingly  one  Morris,  a  surveyor,  was 
employed  to  plan  the  estate,  which  he  did,  and  gave  it  as  his 
opinion,  that  the  estate  was  of  so  complex  a  nature,  that  it 
could  not  be  divided  without  doing  an  injury  to  one  or  both 
of  the  parties. 

In  1746  Warner  filed  a  bill  of  revivor  and  supplement 
against  Baynes,  to  have  the  former  proceedings  revived,  and 


(1)  Parker  v.  Gerrard,  atite,  236.  be  entitled  to  a  share,  Wills  v.  Slade, 

Turner   v.    Morgan^    8    Ves.    145.  6  Ves.  498. 

Baring   v.   Nash,  1  V.   &  B.  554.       (2)  The  Editor  has  not  been  able  to 

Clarendon  v.  Hornby^  1  P.  W.  447.,  meet  with  the  entry  of  this  Decree,  in 

and  it  is  no  objection  to  a  partition  that  the  Registrar's  Book, 
other  persons  may  come  in  esse,  and 
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for  a  partition.    Baynes  put  in  an  answer^  and  submitted,  Warner 
Whether  the  plaintiff  was  entitled  to  a  partition,  as  it  would  gainst 
be  detrimental  to  the  estate,  in  the  following  particulars  :  aynes. 

1st,  For  that  the  estate  consists  of  permitting  Wiq  New 
River  Company  to  lay  such  number  of  pipes  as  the  Company 
should  think  fit,  and  through  the  ground  in  that  part  of  the 
estate  called  Cold-hath  Fields,  for  which  they  pay  an  annual 
rent  for  each  main  pipe;  which  pipes  that  now  are  laid, 
and  those  which  hereafter  may  be  laid,  range  in  such  a  man- 
ner through  the  grounds,  that  no  partition  can  be  made  , 
thereof. 

2d,  For  that  the  different  parts  of  the  estate  called  Cold- 
hath  Fields,  are  two  water  conduits,  one  of  which  the  tes- 
tator Baynes,  at  a  great  expence  and  improvement,  has 
turned  into  a  cold  bath  for  public  use,  and  built  rooms,  &c. 
and  sunk  brick  drains  through  the  said  estate,  under  several 
streets  and  passages,  which,  with  other  expences,  cost  the 
testator  3,000/.  and  upwards,  but  had  cost  Mr.  Warner  not 
500/. ;  which  bath  has  been  so  considerable  an  improvement 
to  the  estate,  that  on  the  evidence  in  the  original  clause,  it 
appeared  that  the  same  brought  in  300/.  a-year,  and  has  been 
so  far  esteemed  as  an  improvement,  that  at  the  time  advan- 
tageous building-leases  were  agreed  on,  restraining  covenants 
were  insisted  on,  to  prevent  their  digging  more  than  three 
feet  in  depth  on  that  part  adjoining  to  the  bath,  lest  the 
springs  should  be  disturbed.  And  the  other  of  the  said  con- 
duits was,  and  still  is,  suffered  to  run  waste,  and  the  bath  is 
under  a  lease  to  Baynes  for  21  years;  but  it  is  not  possible 
to  divide  the  water  which  springs  up,  without  destroying 
that  part  of  the  estate. 

3d,  For  that  the  situation,  state,  and  condition  of  the  es-  [  591  ] 
tate,  is  attended  with  several  circumstances  which  do  not 
usually  attend  other  estates,  as  well  in  the  several  matters 
aforesaid,  as  with  respect  to  the  rents  reserved  on  the  said 
leases  expiring  at  different  times,  the  great  inequality  with 
respect  to  the  goodness,  nature,  and  situation,  as  to  plea- 
sure and  convenience,  of  several  of  the  houses,  &c.  the  dif- 
ferent fines  on  renewal,  and  part  of  the  premises  being  yet 
uncovered,  and  the  difficulty  arising  by  the  houses,  &c.  pur- 
chased by  Mr.  Warner,  not  standing  together,  but  dispcrs- 
cdly,  in  several  parts  of  estate. 

4th,  For  that  no  certain  value  can  be  fixed  on  for  cither 
the  bath  or  conduit,  by  reason  that  the  profits  from  baths, 
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Warner  and  things  of  the  like  nature^  are  dependent  upon  opinion  f 
^gainst  and  though  a  moiety  of  the  bath  was  then  let  at  60/.  a-year, 
yet  at  the  expiration  of  the  lease  it  might  be  of  little  or  na 
value,  and  especially  if  the  conduit,  which  then  ran  waste, 
should  on  a  partition  be  allotted  to  the  person  not  having  the 
bath,  which  would  put  it  into  such  party's  power,  by  dig  - 
ging foundations  for  buildings,  sinking  cellars,  or  otherwise, 
to  prevent  the  waters  which  supply  the  bath  from  flowing  to 
it,  and  thereby  destroy  it. 

The  cause  being  set  down,  Mr.  Warner  entered  into  a 
verbal  agreement  with  Baynes,  to  sell  the  estate  ;  and  upon 
their  joint  application,  the  hearing  of  the  cause  was  ad- 
journed. 

,  ,  Mr.  Baynes  proposed  purchasing  Warner's  interest,  and 

accordingly  each  employed  a  surveyor  to  value  the  estate ; 
but  they  differing  greatly  in  their  opinion,  the  one  valuing  it 
at  20,000/.  and  the  other  at  22,800/.  Mr.  Warner  declined 
the  sale,  and  insisted  on  going  On  with  the  cause. 

Upon  this,  Baynes  filed  a  bill  against  Warner,  stating  the 
agreement,  and  his  objections  to  a  partition ;  to  which  War- 
ner put  in  his  answer,  and  in  it  proposed,  that  the  rent  for 
water-pipes  should  be  put  into  one  lot,  and  so  divide  it, 
without  any  actual  division  of  the  ground  through  which  the 
same  ran.  That  in  case  the  Company  should  lay  any  new 
pipes  through  the  ground  partly  belonging  to  the  plaintiff 
[  592  ]  and  partly  to  the  defendant,  then  the  rent  should  be  divided 
according  to  the  respective  quantity  of  ground  the  same 
should  run  through. 

He  admitted,  that  the  water  conduit  was  convertible  into 
a  cold  bath,  and  that  the  then  bath  would  be  rendered  there- 
by of  far  less  value  ;  but  insisted,  that  was  no  reason  to 
prevent  a  partition,  for  that  security  might  be  given  to  pre- 
vent it ;  and  refused  to  abide  by  the  agreement,  which  was 
only  verbal,  and,  as  he  insisted,  merely  a  proposal. 

The  cause  came  on  to  be  heard  on  the  29th  day  of  October 
1750,  when  the  above  objections,  inter  alia,  were  made  to 
the  decreeing  a  partition;  but  Lord  Hardwicke,  Chan- 
cellar,  ordered.  That  the  former  decree  should  be  carried  into 
execution,  (3)  and  all  the  directions  thereof  performed  be- 
tween the  several  parties  to  the  supplemental  bill,  in  like 
manner,  &c. 


(3)  And  ordered  the  moiety,  that  veyed  to  him,  and  the  share  allotted 
should  be  allotted  to  Warner j  be  con-    to  Baynes j  conveyed  to  him.  The 
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Master  to  settle   conveyances,  if  the 
parties  disagree,  "  And  as  to  the  man- 
"  ner  of  enjoyment,  of  the  several  parts, 
of  the  said  premises  in  severalty,  upon 
^'  the  offer   made  by   the  defendant 
Warner^  in  his  answer,  to  the  cross- 
bill,  his  Lordship  doth   order,  that 
in  making  the  said  partition,  the  rents 
"  payable,   in  respect   of  the  water 
"  pipes,  be  put  into  one  lot,  and  the 
other  part  of  the  estate,  of  equal  va- 
^'  lue,  be  put  into  another  lot,  and  in 
"  case  the  Neza  Rher  Company  shall 
"  lay  any  new  water-pipes,  which  shall 
"  run  partly  through  the  ground  that 
"  shall  be  allotted,  to  the  said  plaintiff, 
"  and  partly  through  the  ground  that 


"  shall  be  allotted,  to  the  said  defend- 
"  ant,  the  rent  to  be  paid,  by  the  said 
"  Company,  shall  be  apportioned,  be- 
tween  the  said  plaintiff  and  defend- 
ant,  according   to   their  respective 
quantities  of  the  said  land,  through 
•'which  the  same  shall  run;  and  ac- 
cording  to   the  offer   of  the  said 
"  Warner  the  conduit  which  now  runs 
waste,  shall,  on  such  partition,  be 
allotted,  to  defendant  PVartier^  and 
•'  the  cold  bath  to  the  plaintiff ;  the  de- 
''  fendant  to  give  security  to  the  plain- 
tiff,  to  be  approved  by  the  Master, 
"  not  to  convert  the  said  conduit  into 
"  a  cold  bath," 


Sir  JACOB  DOWNING  Baronet,  against  TOWNSEND    Case  288. 
and  Others.  (I) 

In  Chancery 

  6th  and  7th 

July,  1753. 

Sir  George  Downing^  besides  a  will  and  codicil,  left  at  [Evidence] 
his  death  the  following  paper  writing:  [Interested 

January  16th,  1740.    This  is  to  satisfy  my  executors,  ^^^^^^^-^ 
"  and  all  other  persons,  That  what  Mrs.  Townsend,  my 
"  housekeeper,  has  that  was  mine,   I  gave  it  her  for  the 
"  use  of  her  daughter,  besides  what  I  have  given  her  by  the 
"  codicil  to  my  will.  G.  Downing.*' 

Witnessed  by  three  witnesses. 

After  the  death  of  Sir  George ,  Mrs.  Townsend  told  the 
plaintiff,  who  was  executor  and  heir  at  law  to  Sir  George^ 
that  she  had  10,000/.  in  her  hands,  besides  notes.  The 
daughter  claimed  8000/.  besides  the  10,000/.  which,  she  said, 
was  secured  hy  Sir  George,  and  intended  for  her  by  that 
paper. 


(1)  See  this  case  fully  in  the  Appendix,  (L.) 
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Downing       Bill  by  plaintiff,  for  an  account  of  personal  estate,  except 
against     lO^OOO/.    And  on  hearing  the  cause,  the  deposition  of  Mrs. 
anT^th^^    Tb2i;?25ewc/ was  offered  to  be  read  as  evidence,  to  prove  the 
[  593  ]  *  quantum  of  the  money  and  notes  in  her  hands,  and  objected 
to  by  plaintiff. 
awMin^^s^lTid     Lord  Hard wicke'.  Chancellor: 

to  go  to  her  Great  deal  depends  on  the  question.  Whether  Mrs.  Town- 
credit,  not  to    ^^^^^  gj^^jj      admitted  as  evidence  or  not  ?    It  is  of  ffreat 

her  compe-  7 

tency.  consequence  not  only  in  this  cause,  but  in  itself.    It  is  an 

objection  to  her  competency  from  all  the  circumstances  of 
the  case,  and  which  attend  her  person  and  behaviour ;  she  is 
such  a  witness  as  would  be  admitted,  in  a  Court  of  Law  or 
Equity,  with  much  caution  and  great  reluctance. 

So,  where  bankrupts  are  evidence  in  some  cases,  it  is  ad- 
mitted, as  Lord  Hob  art  says,  with  some  remorse  of  judg- 
ment. 

But  of  opinion,  the  objection  in  the  present  case  goes  only 
to  the  credit. 

Objection :  she  is  interested  in  part  of  the  thing  in  ques- 
tion, and  also  in  the  event  of  the  suit. 
[Two  ways  to      There  are  two  ways  to  prevent  witnesses  being  received  as 
dence^belng     evidence:  1st,  By  proving  them  interested.    2d,  By  exa- 

received:  mininff  them  on  a  voir  dire.  In  this  case,  plaintiff  miffht 
1.  By  proving  ^        ,  ^  r  o 

them  interest-  have  examined  Mrs.  Townsend  on  a  voir  dire.    Indeed,  if 

examfria^ionon  Y^^  examine  on  a  voir  dire,  you  cannot  afterwards  prove  the 

voir  dire.}        party  interested. 

[If  you  exa-  arffued.  She  is  interested. 

mine  on  voir  . 

rfiVeyoucan-       Ist,  By  the  declarations  of  Sir  George,  and  by  her  own 

not  after  prove  ^p^ia,.^,*.;^^^ 
witnesses  in-  oeciaiations. 

terested.]  2d,  By  the  gift  of  the  daughter  to  her,  of  part  of  the 

thing  in  demand, 

3d,  In  the  direct  event  of  this  suit,  not  consequentially ; 
because  she  may  be  decreed  to  account  and  pay  costs. 

The  objection  to  her  misbehaviour  cannot  go  to  her  com- 
petency, unless  it  proves  her  interested. 

To  Ist,  She  is  not  interested.  No  argument,  on  either 
side,  what  the  paper  is.  It  is  said  not  to  be  testamentary, 
nor  donatio  causa  mortis.  It  must  then  be  a  transaction  inter 
vivos;  and  yet  insisted  by  Bagnal  and  his  wife  (who  was 
[  654  ]  Mrs.  Toiunsend's  daughter),  that  it  shall  take  in  such  money 
as  was  in  the  mother's  hands  after  the  date  of  it,  and  before 
the  death  of  Sir  George  Downing. 
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The  mother,  by  that  paper,  is  but  a  trustee  ;  and  it  is  not  Downing 
to  be  disputed,  that  a  mere  trustee  may  be  examined  as  to  rj.'^f^^'J^^j^ 
the  quantum  in  his  hands.  Said,  Sir  George  declared  at  the  Others, 
time,  it  was  a  provision  for  Mrs.  Townsend  and  her  daugh- 

[A  mere  trus- 
ter, till  the  annuity  he  had  given  them  became  payable.  But  ^/^^^^f/^J^^ 
of  opinion,  no  evidence  of  declaration  by  Sir  George,  or  by  to  the  qican- 
Mrs.  Townsend,  can  extend  that  paper  writing  further  than  ^^nds!] 
it  imports.    Objection  of  her  partiality  to  her  daughter,  goes 
only  to  her  credit.    If  persons  will  make  such  secret  trusts, 
unless  the  trustee  is  admitted  to  ascertain  the  quantum,  the 
cestui  que  trust  would  be  deprived  of  the  benefit  of  such 
gift.    This  brings  it  to  the  case  of  necessity.    There  is  no  ^"^^^^^i  ^uie  if  to 
general  rule  of  law  as  to  evidence  without  exception,  but  receive  the 

•  best  Gvidcncc 

this,  that  the  Court  is  to  receive  the  best  evidence  which  the  ^^at  can  be 
case  will  admit.  s^^^"-^ 

2d  Objection.  If  not  interested  originally,  yet  she  is  so 
by  the  daughter's  gift,  which  is  proved  in  this  manner,  by 
the  offer  of  the  daughter  on  her  marriage  •  She  said,  "  /  will 
"  take  but  10,000^.  and  desire  you  will  apply  the  rest  to  your 
"  own  use." 

There  are  two  answers  to  that  objection  : 
1st,  The  offer  of  the  daughter  will  not  bind  Bagnal,  her 
husband. 

2d,  And  which  is  to  be  relied  on  :  It  is  not  such  a  gift,  of 
which  the  mother  could  take  any  benefit :  it  is  only  men- 
tioned as  a  declaration  by  the  daughter ;  no  answer  appears  to 
have  been  given  to  it  by  the  mother,  or  anything  that  im-  , 
ports  an  acceptance.  She  has  since  delivered  all  the  money 
and  notes  to  her  daughter.  If  Mrs.  Bagnal  had  been  sole 
at  that  time,  yet  it  would  not  take  off  the  testimony  of  Mrs. 
Townsend.  Mrs.  Townsend  has  not  the  notes  now;  if  she 
was  to  bring  a  bill  for  them,  she  could  not  have  a  decree. 
It  is  nudum  pactum. 

3d,  Particcps  criminis.  A  defendant's  acting  so  as  to»ren- 
der  her  liable  to  costs,  has  been  sometimes  an  objection  to 
the  evidence  of  such  defendant.  Those  are  cases  to  set  aside  [  595  ] 
deeds  for  frauds,  and  the  defendant  proposed  to  be  examined 
has  been  party  to  the  fraud ;  and  then  the  Court  has  refused 
the  testimony,  even  where  the  interest  was  vested  in  an  in- 
fant, who  could  not  be  concerned  in  the  fraud ;  as  in  Top  v. 
Stanhope  :  but  where  the  misbehaviour  is  subsequent  to  the 
original  transaction,  there  is  no  objection  from  thence  to  the 
competency.    I  am  of  opinion,  that  Mrs.  Townsend  ought 
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TOWNSEND 

and  Others. 


Downing  to  be  received  as  evidence  as  to  this  declaration  of  trust.  She 
is  competent  for  her  daughter,  but  not  for  what  concerns 
herself. 

This  case  differs  from  all  the  cases  cited.  In  Gihson  v. 
Garland,  the  person  to  be  examined  was  party  to  the  ori- 
ginal transaction. 

So  in  ^mo^  v.  Biscoe,  Stevens  was  party  to*  the  original 
fraud. 

V.  Scroggsv.  In  the  King  v.  Bray,  necessity  governed ;  and  so  far  that 
M^yfiib^^  case  is  applicable ;  but  there  no  consequence  could  arise  to 
Ante,  273.       the  party  in  the  same  suit,  as  here. 

The  Court  directed  application  to  be  made  to  the  Ecclesi- 
astical Court,  whether  the  paper  writing  was  testamentary^ 
or  not :  and  the  cause  to  stand  over. 


Case  289.  ISAAC  agaimt  DEFRIEZ. 


23d  Feb.  1754.  [Lib.  Reg.  1753.  A.  fo.  256.] 


Post.  636.       Nathan  Simson,  by  will  of  3d  August  1725,  gave  his  sis- 

TVid/mote  v.  . 

Woodroffe.  ter  Grace  Plant  an  annuity  of  10/.  for  her  life,  and  after  her 
Bequest  to  his  death  he  gave  the  same  to  his  own  and  his  then  present  wife's 
wife  for  life,        poorest  relations''  to  be  distributed  and  paid  to  them  [and 

and  after  her  i  i       n  •       n        i  i    i  ti  i 

death  to  his  such  01  tiiemj  proportionally,  snare  and  snare  alike,  at  the 
and  her         discretion  of  his  executors.  (1) 

poorest  rela-  ^ 

tions  :  held,  only  those  who  were  nearest  of  kin  were  entitled. 

(1)  And  be  gave  to  his  wife  the  one  half  year's  interest  and  net  pro- 
interest  of  the  said  sea  stock,  to  which  duce,  he  gave  to  one  poor  relation  of 
he  was  entitled,  for  her  life,  and  he-  his  own,  either  male  or  female,  for  a 
left  it  to  his  executors  if  they  should  portion,  in  way  of  marriage,  or  putting 
think  fit  to  dispose  of  the  same,  and  him  or  her  out  in  life,  and  the  direct 
place  out  the  money  arising  therefrom,  management  thereof  to  be  left  to  the 
and  all  other  his  ready  money,  in  go-  discretion  of  his  said  executors,  and 
vernment  securities,  and  he  gave  the  the  other  one  half  he  gave  and  appoint- 
interest  thereof  to  his  wife  for  life,  and  ed  to  one  poor  relation  of  his  wife, 
directed,  that  after  her  death,  all  money  either  male  or  female,  in  like  manner. 

then   placed   out,  in    any  securities,   The  bill  was  filed,  by  the  trustees, 

should  so  continue,  the  interest  to  be  under  the  will,  against  the  Attorney- 

applied  as  after  directed,  that  is  to  say,    (xewerfl!/,and  some  of  poor  relations.'  
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He  then  gave  to  his  sister  Rose  Kigor  a  like  annuity  of  Isaac 
10/.  for  life^  and  after  her  death  he  gave  the  same  to  his  own  against 
and  his  wife's  poorest  relations,  to  be  distributed  to  them  I^^^"^iez. 
proportionably,  share  and  share  alike,  at  the  discretion  of 
his  executors. 

Bill  by  plaintilFs,  the  executors,  for  the  directions  of  the     [  595  ] 
Court. 

Q.  Whether  the  charity  was  not  confined,  as  to  the  ob- 
jects, to  such  relations  as  were  next  of  kin,  according  to 
the  Statute  of  Distributions  ?  . 

The  persons  claiming  were  nephews  and  nieces,  and  great 
nephews  and  great  nieces ;  and  held,  that  only  the  nephews 
and  nieces  were  entitled,  as  being  the  next  of  kin.  (2) 


The  decree  declared,  that  the  charity- 
ought  to  be  established,  and  directed 
an  account  of  the  arrears  and  growing 
payments  of  the  dividends,  &c.,  and 
any  of  the  parties  were  to  be  at  liberty 
to  lay  a  scheme,  before  the  Master,  for 
carrying  the  charity  into  execution,  an 
enquiry  was  also  directed  whether  the 
defendants,  or  either  of  them,  were  poor 
relations,  of  the  said  testator,  and  any 


other  poor  relations  of  testator  or  his 
wife  were  to  be  at  liberty  to  go  before 
the  Mastef,  to  claim  such  benefit  as  they 
may  be  entitled  to,  under  the  said  will. 

 See  White  v.  White,  7  Ves.  423. 

Attorney-General  v.  Price^  17  Ves. 
373.  Edge  v.  Salisbury^  ante  79,  and 
uote  there. 

(2)  This  seems  incorrect. — See  de- 
cree from  Lib.  Reg.  supra  uote  (1). 


THOMAS  PARTRIDGE,  and  CATHERINE,  his  Wife,      Case  290. 


against  GOPP  and  Others 


[Lib.  Reg.  1757.  B.  fo.  72.1  20th  April, 

^  1758. 


Edward  Godfrey,  by  will,  gave  6,000/.  to  trustees,  upon  [s.  C.  lEdcn, 
trust  to  pay  the  interest  to  Sarah  TVashfield,  afterwards  '^'-^J 
Sarah  Clarke  for  life,  for  her  separate  use  ;  and  after  her  [J^."'J5  against 

1.1  1-11      clulclreii  for 

decease,  to  pay  the  same  among  her  children  which  she  discovery 
should  have  by  her  then  present  or  any  future  husband,  in  v^n^^ed  to^thcm 
manner  therein  mentioned.  jx  ndnitr  /it,-, 

by  their  father 

an  insolvent  executor;  it  appears  on  the  answers  that  two  of  them  received  500/.  each  on  their 
marriages,  that  two  others  received  500/.  each  for  their  maintenance  :  it  was  decreed  that  the 
two  last  should  refund,  although  they  denied  knowledge  of  their  father's  insolvency  .J 
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Partridge 
and  Wife 
against 
Gopp 
and  Others. 


[  597  ] 


A  bill  was  brought  by  Sarah  Clark  and  her  husband 
against  Catherine  Godfrey ^  widow^  and  Joseph  Seiuell,  the 
executors  of  the  testator,  and  against  others  claiming  under 
his  will,  for  an  account  of  his  personal  estate,  and  to  have 
the  6,000/.  secured. 

By  decree  of  the  22d  July  1736,  an  account  was  directed 
to  be  taken  of  the  personal  estate,  against  Godfrey  and  Seiv 
elL  Joseph  Sewell,  by  an  order  of  the  14th  of  August  1745, 
was  committed  to  the  Fleet-Prison,  for  non-payment  into 
the  Bank  of  the  sum  of  3,000/.  part  of  the  estate  of  Edward 
Godfrey  in  his  hands,  where  he  remained  till  his  death,  in 
1750 ;  and  he  having  made  the  defendant  Gopp  and  Ed- 
wards executors,  the  cause  was  revived  against  them.  (1) 

On  the  4th  April  17^3,  the  Master  reported  a  considera- 
ble balance  due  from  the  estate  of  Sewell  to  Edward  Godfrey. 

The  plaintiffs  having  discovered,  that  Sewell  had  advanced 
to  his  children  divers  sums  of  money ;  (2)  and  the  estate  of 
Godfrey  ^vov'mg  deficient  to  pay  the  legacies,  and  Sewell  dying 
insolvent,  plaintiffs,  on  the  27th  of  October  17^3,  filed  a 
supplemental  bill  against  Gopp,  who  married  one  of  SewelVs 
da\ighters,  since  deceased;  Elizabeth  Edwards,  widow, 
another  daughter,  who  married  Henry  Edwards,  deceased ; 
and  against  Sarah  and  Catherine  Seivell,  for  a  discovery  of 
the  money  so  advanced,  and  to  have  the  same  refunded. 

Gopp  by  his  answer  admitted  that  Sewell  gave  him  500/. 
in  November  1744,  on  the  day  of  marriage,  as  a  portion 
with  his  daughter,  which  he  said  was  in  pursuance  of  an 
agreement  before  the  marriage. 

Elizabeth  Edwards  made  exactly  the  same  defence.  She 
married  26th  October  1743. 

Sarah  and  Catherine  Seivell  by  their  answer  said,  that 
Joseph  Seivell,  in  December  1743,  made  them  a  free  gift  of 
500/.  each,  for  their  maintenance  and  subsistence  in  the 
world. 

They  all  denied  knowledge  of  the  bad  circumstances  of 
Seivell  at  the  time  he  advanced  the  money. 

There  was  no  evidence  in  the  cause ;  and  on  its  coming  on 


(1)  In  July,  1744,  there  was  a  fur-  tionally. 
ther  decree  to  carry  on  the  former  ac-       (2)  Viz.  500/.  to  each  of  his  four 

counts;  for  an  account  of  the  real  estate;  daughters,  who  had  legacies  under  the 

and  for  the  legatees  to  abate  propor-  will  of  Edward  Godfrey. 
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to  be  heard  before  Lord  Northington,  in  July  1757,  when  Partridge 

the  answers  were  read,  it  was  argued  for  the  plaintiff  on  two    and  Wife 

against 

grounds;  Gopp 

1st,  That  as  the  four  children  were  legatees  in  the  will  of  ^nd  Others. 
Edward  Godfrey,  those  sums  must  be  considered  as  paid  by 
Seivell,  the  executor,  to  them,  as  part  of  their  legacies  ^ 
and  as  the  assets  turned  out  deficient  to  pay  all  the  legacies, 
they  must  refund,  so  far  as  they  have  received  more  than 
their  proportion  of  the  assets,  in  respect  to  the  other  lega- 
tees. And  this  seemed  to  be  the  only  Question  made  by  the 
supplemental  bill. 

2d  Question,  which  arose  from  the  answers,  which  denied 
that  the  money  advanced  was  on  account,  or  in  part,  of  their 
legacies ;  or  that  the  same  was  to  their  knowledge  or  belief 
part  of  the  personal  estate  of  Edward  Godfrey,  or  that  the 
advancement  of  those  sums  by  Seivell  was  fraudulent  against 
the  legatees  of  Godfrey,  who  were  creditors  of  Sewell,  in  [  598  ] 
respect  of  the  assets  of  Godfrey  possessed  by  him. 

For  the  defendants  it  was  argued,  That  the  answers  being 
read  for  the  plaintiffs,  they  must  be  taken  to  be  true.  That 
by  them  it  appears,  that  two  of  said  sums  of  500/.  were  ad- 
vanced as  portions,  on  the  marriage  of  Anne  and  of  Eliza- 
heth,  and  therefore  not  to  be  considered  as  voluntary  and 
fraudulent.  That  as  to  the  money  advanced  to  the  other  two 
daughters,  it  was  not  to  be  considered  as  merely  voluntary, 
but  in  discharge  of  a  debt  of  nature.  If  there  was  no  col- 
lusion, Equity  would  consider  it  as  payment  of  a  debt :  and 
there  was  no  collusion  here ;  the  defendants  have  sworn  they 
were  ignorant  of  his  circumstances.  Gifts  of  personal  es- 
tate within  the  statute  must  be  such  as  are  made  with  an  in- 
tent to  defraud  creditors;  there  must  be  a  secret  trust  for  the 
donor.  That  the  statute  is  different  as  to  real  estate ;  for  the 
estate  remains,  and  cannot  be  consumed,  as  personal  estate. 
Money  may  be  spent  and  gone :  and  therefore  the  gift  being 
voluntary,  is  sufficient  evidence  of  fraud  as  to  land,  but  not 
as  to  monej^ 

Lord  North INGTON,  having  taken  time  for  consideration,    20th  April, 
states  the  case,  and  the  admission  in  the  answers,  and  then 
proceeds : 

The  Question  is.  Whether  these  sums,  advanced  by  an  in- 
solvent executor,  shall  be  refunded  ? 
*    It  has  been  insisted  for  plaintiffs, 

1st,  To  be  fraudulent  gifts  within  13  Eliz.  : 

3  A 
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Partridge  2d^  If  not^  to  be  considered  as  payment  pro  tanto  of  their 
and  Wife  legacies. 

^GoIp  defendants  it  was  argued^  That  it  was  not  fraudu- 

and  Others.  ^^"^3  because  there  is  no  secret  trust,  but  payment  of  a  debt 
of  nature.  The  only  account  is  in  the  defendant's  answer, 
which  I  must  take  entire.  As  to  Gopp  and  Edwards,  it  was 
given  on  marriage ;  (3)  and  therefore  as  to  them,  the  bill 
must  be  dismissed.  As  to  the  two  other  children,  it  struck 
me  at  first  as  a  hardship  to  make  the  children  refund,  espe- 
cially as  such  a  gift  could  not  be  considered  as  a  trust  for  the 
[No  man  has  giver  :  but  on  consideration^  I  think  no  man  has  such  a  power 
^^Y^599^']    ^^^^  property,  to  dispose  of  it  so  as  to  defeat  his 

his  own  pro-  creditors,  unless  for  consideration.  It  is  the  motive  of  the 
pos7offts"o  not  the  knowledge  of  the  acceptor,  that  is  to  weigh, 

as  to  defeat  The  Statute  extends  to  all  cases,  except  where  there  is  good 
except^for Consideration,  and  bona  fide :  blood  has  been  held  not  to  be  a 
consideration.]  good  consideration.  I  have  no  doubt  but  that  this  voluntary 
der  starEHz'  gift  proceeded  from  affection  getting  the  better  of  justice. 
13.,  the  mo-  The  transaction  smells  of  craft  and  experiment,  to  give  them 
gi^ei-^/ami  not  advantage  which  they  would  not  have  had  if  he  had  paid 
Ld.^"Tth  them  in  part  of  their  legacies ;  for  then  they  must  have 
acceptor         refunded.    It  was  done  secretly,  and  pendente  lite,  (5) 

is  to  weigh.] 

[The  statute  extends  to  all  cases  except  where  there  is  good  consideration,  and  bona  ficle.{^)'] 
[Blood  is  not  a  good  consideration  3 

Note,  Mr.  Wilhraham  seemed  to  think  that  his  Lordship 
laid  down  the  position  too  large,  and  therefore  asked  him  in 
Court,  for  the  information  of  the  Bar,  Whether  he  did  not 
mean  to  confine  it  to  the  circumstances  of  this  case  ?  That 
otherwise,  a  parent  could  not  make  any  present  whatsoever, 
of  ever  so  small  value,  to  his  child,  without  its  being  liable 
to  be  taken  away  in  favour  of  creditors.  To  which  his  Lord- 
ship said.  That  the  fraudulent  intent  is  to  be  collected  from 
the  magnitude  and  value  of  the  gift. 


(3)  Marriage  is  a  good  considera- 
tion, ante  339. 

(4)  The  Stat,  of  Eliz.  13.  c.  5.  does 
not  make  void  voluntary  settlements, 
against  creditors,  but  merely  declares, 
that  a  fraudulent  deed,  against  them 
shall  be  void,  see  Holloway  v.  Millard, 
1  Madd.  418. 

(5)  But  his  Lordship  declared,  that 
as  the  unmarried  daughters  were  both 
donees  and  legatees  of  Godfrey,  they 
were  entitled  to  retain  in  part  of  their 


legacies,  subject  to  the  provision  of  the 
former  decree,  and  that  there  should  be 
an  abatement  in  proportion  ;  see  Mr. 
Eden^s  Report.  See  Tyne^s  case,  3 
Rep.  816.  Lord  Townsendx,  Wynd- 
ham,  2  Yes.  10.  Copis  v.  Middleton, 
2  Madd.  430.  Fitzer  v.  Fitzer,  2  Atk. 
513.  Taylor  \.  Jones,  ih.  600.  Ma- 
thews v.  Feaver,  1  Cox  280.  Jones  v. 
Marsh,  Ca.  T.  Talb.  64.  See  Peat  v. 
Powell,  ante  387. 
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Countess  of  CARLISLE  against  Lord  BERKLEY.  Case  291. 

fLib.  Reff.  1758.  A.  fo.  410  a.]  At  the  Rolls. 

^  ^  6th  July  1759. 


The  words  of  the  decree  respecting  the  receiver  were  as  [Receiver  ap- 
follows  :  "  And  it  being  admitted,  that  Mr.  John  Cleaver,  L^iary  oiThis  ^ 
was  employed  by  the  said  testator  in  his  life-time,  in  the  own  recogni- 
care  and  management  of  his  several  estates ;  and  it  being  sentT(i)]^°° 
now  desired  by  the  Counsel  for  all  parties  except  the  de- 
fendantj  the  Earl  of  Carlisle,  the  infant,  and  Counsel  for 
him  not  opposing  it,  that  the  said  Mr.  Cleaver  shall  be 
continued  in  the  said  care  and  management,  and  that  too 
upon  his  giving  security  by  his  own  recognizance  only  : 
It  is  further  ordered.  That  the  said  Mr.  Cleaver  be  ap- 
pointed  receiver  of  the  said  estates,  and  continue  to  have 
the  care  and  management  thereof,  upon  his  entering  into 
a  recognizance  by  himself  only,  to  be  approved  of  by  the 
said  Master,  and  taken  before  a  Master  Extraordinary  in 
"the  country,  if  there  shall  be  occasion,  duly  and  annually 
"  to  account  for  what  he  shall  receive,  and  to  pay  the  same     [  qqq  ] 
"  as  this  Court  shall  direct ;  and  the  said  Master  is  to  allow 
"  him  a  reasonable  salary  for  his  care  and  pains  therehi. 

And  the  tenants  of  the  said  estates  are  to  attorn,  and  pay 
"  their  rents  in  arrear,  and  growing  rents,  to  such  receiver, 
"  who  is  to  be  at  liberty  to  let  and  set  the  said  estates  from 
"  time  to  time,  with  the  approbation  of  the  said  Master,  as 
there  shall  be  occasion.'^ 


(1)  Ridout  V.  Earl  of  Plymouth^  1  237.    Upon  the  appointment  of  recei- 

Dick.  68.    But,  in  general,  a  receiver  vers  and  their  duties  generally,  see  Mr. 

is  required  to  enter  into  a  recognizance,  Coventry's  note  to  Powell  on  Mortgages 

with  two  or  more  sureties.    Prac.  Reg.  1  Vol.294. 
299.    Mead  v.  Lord  Orrery^  3  Atk. 
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Case  292.    DONISTHORPE,  and  CATHERINE,  his  Wife,  against 

PORTER. 

19tWuly,  |-Lib.  Reg.  1761.  A.  fo.  356.] 


[S.  c.  2Eden.  RicHARD  PoRTER,  by  lease  and  release  of  14th  and  15th 

MSS.^40/['^*  June  1717?  conveyed  certain  freehold  estates  to  the  use  of 

Owner  of  an  himself  for  life ;  remainder  to  his  wife  for  life ;  remainder  to 

estate  be-  trustees  for  100  years;  remainder  to  himself  in  fee.  The 

comes  enti*  •'  ^ 

tied  to  a  sum  trust  of  the  term  was  declared  to  be  by  perception  of  the  pro- 
cha?ged  upon  ^^^^  uiortgage  or  sale,  with  all  convenient  speed  to 
aiid^se-  raise  1,000/.  to  be  equally  distributed  among  the  younger 
temfof^  ^  son  and  sons,  and  the  daughter  and  daughters,  of  the  mar- 
years  ;  It  riage,  and  be  paid  to  them  at  their  respective  aares  of  twentv- 

shail  merge  in        °  ^  ^  ,  ,  ^  ^  ^ 

equity  for  one,  or  days  of  marriage  ;  with  a  power  of  revocation,  upon 
the  heir^at  Richard  PoTter  purchasing  and  settling  other  estates  of  the 
law,  except      yearly  vahie  of  25/.  in  the  same  way. 

in  case  of 

creditors  or  of  infancy.  (1) 

Hichard  Porter  died  in  1747>  without  having  revoked  the 
uses,  leaving  Elizabeth,  his  wife,  Richard  Porter,  his  only 
son,  and  Margaret,  his  only  daughter ;  having  made  a  will 
and  disposed  of  his  personal  estate,  but  not  of  his  real  estate ; 
so  that  at  his  death  the  real  estate  descended  to  his  son, 
subject  to  the  uses  of  the  settlement,  who  paid  the  interest 
of  the  1,000/.  to  his  sister. 

Elizahethy  the  wife,  died  ;  and  Margaret,  the  daughter,  af- 
terwards died,  in  July  1758,  intestate,  leaving  Richard,  her 
brother,  and  only  next  of  kin. 

In  October  1758,  Richard  Porter  died  intestate,  leaving 
Robert  Porter  his  heir  at  law,  and  the  plaintiff  Catherine  his 
next  of  kin. 
[  601  ]        Bill,  to  have  the  1,000/.  raised. 

Lord  NoRTHiNGTON,  Chancellor : 

There  are  two  Questions  : 


(1)  See  Chester  v.  Willes^  ante  246.    Forbes  v.  Moffat,  18  Ves.  390.  Ast- 
Wyndham  v.  Earl  of  Egremont,  post,    ley  v.  Milks,  1  Sim,  298. 
753.    Price  v.  Gibson,  2  Eden.  118. 
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1st,  Whether  the  100/.  ought  to  be  raised  by  aid  of  this 
Court  ? 

2d,  If  to  be  raised,  Whether  it  ought  not  to  be  applied 
to  exonerate  Richard  Porter's  estate  of  the  mortgages 
which  he  has  made  a  debt  of  his  own  ? 

This  first  is  a  Question  of  consequence.  I  do  not  find 
that  the  Counsel  has  cited  a  decision  in  point  5  yet  on  grounds 
of  general  practice,  I  am  perhaps  better  satisfied  than  I 
should  be  if  I  depended  on  authorities.  It  is  a  case  of  con- 
sequence, because  it  may  frequently  happen  in  families.  It 
might,  if  determined  for  the  plaintiffs,  revive  dormant  claims 
in  families.  I  think  cases  of  consolidating  rights  in  equity 
are  reducible  to  a  solid  foundation.  I  do  not  think  it  a  rule, 
That  a  charge  upon  an  estate,  which  can  only  be  got  at  by 
trustees,  and  so  not  merge  at  law,  shall  be  distinct  in  equity, 
and  go  to  the  administrator,  while  the  estate  goes  to  the 
heir.  But  I  think,  where  the  owner  has  an  absolute  interest 
in  the  estate  and  charge,  the  charge  is  annihilated,  for  the 
benefit  of  the  estate  and  heir.  The  Court  does  not  consider 
the  subtilties  of  mergers,  but  discharges  the  estate  from  the 
incumbrance  :  it  would  otherwise  burthen  estates  to  no  pur- 
pose.   But  there  are  two  exceptions  : 

1st,  The  case  of  creditors,  arising  from  the  power  and 
justice  of  this  Court  correcting  the  illiberality  of  law  with 
regard  to  creditors,  in%.  That  a  man  may  die  insolvent, 
leaving  a  very  good  estate. 

2d,  Of  infants. 

As  to  mergers.  Courts  of  Law  cannot  look  into  rights,  or 
beneficial  interests.  It  merges  estates  lying  in  the  same  per- 
son, but  cannot  where  they  lie  in  different  persons.  Equity 
does  not  regard  that,  but  looks  into  the  beneficial  interests 
and  views  of  parties,  whether  the  estates  are  strictly  in  the 
same  person,  or  in  different  persons. 

The  2d  point  is  as  clear. 

Heir  inherits  a  mortgaged  estate,  makes  the  debt  his  own, 
by  covenant  and  bond,  and  a  new  equity  of  redemption  ;  and 
his  personal  estate  liable  to  pay:  he  has  by  his  own  act 
willed  it  so.  (2) 

Dismiss  the  bill. 


DoNis- 

THORPE 

and  Wife 
against 
Porter. 


[  602  ] 


{1)  Parsons  \.  Freeman,  ante  115.  Forrester  v.  Lord  Leigh,  ante  171. 
Eveli/n  V.  Evelyn^  2  P.  W.  GO 4,  and  note  by  Mr.  Coxe. 


603 


CASES  IN  CHANCERY. 


Case  293. 


GREEN  against  PRITZLER, 


23d  March 
1763. 


[Lib.  Reg.  1762.  A.  fo.  196  a.] 


Personal  at- 
tendance of 
a  person,  run- 
ning off  with 
and  marry- 
ing a  ward  of 
the  Court, 
dispensed 
■with,  on  of- 
fering to  go 
before  tbe 
Master  and 
settle.  (1) 


[  603  ] 


Jane  Pritzler^  an  infant  of  the  age  of  eighteen,  and  en- 
titled to  a  considerable  personal  estate,  was  a  ward  of  the 
Court,  and  lived  with  her  mother,  who  was  her  guardian. 
Erasmus  Philips,  a  Lieutenant  of  Dragoons,  visited  the 
mother;  and  having  proposed  to  the  mother  to  marry  her 
daughter,  she  refused  her  consent :  he  afterwards  found  an 
opportunity  to  go  away  with  the  daughter  to  Edinhurghy 
where  they  were  married  without  the  knowledge  of  the 
mother.  Joshua  Peele,  who  was  the  prochein  amy  of  the 
infant,  preferred  a  petition  to  the  Lord  Chancellor,  stating 
the  facts ;  and  prayed  that  Philips  and  his  wife  may  per- 
sonally attend  the  Court,  and  that  such  order  may  be  made, 
touching  the  contempt  committed  by  Philips,  and  for  the 
protection  and  preservation  of  the  infant's  fortune  and  pro- 
perty, as  to  the  Court  shall  seem  meet.  Attendance  was  or- 
dered accordingly  on  this  day.  On  the  17th  inst.  Philips 
presented  a  petition,  stating,  that  he  was  a  Lieutenant  of 
Dragoons,  and  the  facts  as  stated  in  the  other  petition  ;  that 
it  was  with  difficulty  he  could  obtain  leave  to  be  absent  from 
his  regiment  to  attend  Peeles  petition;  and  that  if  the 
Court  should  commit  him  for  a  contempt,  it  would  endanger 
the  loss  of  his  commission  :  that  his  father  was  willing  to  lay 
before  the  Master  proposals  for  a  settlement  out  of  his. own 
fortune ;  and  that  he  was  willing  to  secure  his  wife's  fortune 
as  the  Court  should  think  fit :  and  therefore  prayed,  that  it 
might  be  referred  to  the  Master  to  receive  proposals ;  and 
that  Peele's  petition  might  come  on  with  Philips' s  petition. 
An  attendance  being  ordered,  the  petitions  came  on  this 
day;  when  Counsel  for  the  several  parties  appearing,  and 
Erasmus  Philips  and  his  father  consenting  to  go  before  the 
Master,  and  make  proposals  for  a  reasonable  settlement  on 
Erasmus  Philips  tind  his  wife,  and  the  issue  of  the  marriage. 


(1)  See  Salles  v.  Savignon,  6  Ves.  572.     Stackpole  v.  Beaumont^  3  Ves.  89. 
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it  was  ordered,  that  the  Master  should  receive  such  pro- 
posals ;  and  by  consent  of  the  petitioners  it  was  ordered, 
that  the  matter  of  the  petition  preferred  by  Peele  should 
stand  over  till  after  the  report  3  and  by  the  like  consent,  that 
the  petitioner  Erasnms  Philips^  personal  attendance  should 
be  dispensed  with  till  the  further  order  of  the  Court. 


Green- 
against 
Pritzlek 


HUSSEY  and  his  Wife  against  Lady  DILLON  and         Case  294. 

Others.  .  ^ 

[Lib.  Reg.  1762.  A.  fo.  530.]  6thMay,  1763. 


Lady  Tyrconnel  had  several  ffrandchildren  and  ffreat-  [S.  C.  Coxe 

MSS  K.  K 

grandchildren ;  and  by  her  will,  26th  May  1/26  {inter  alia),  103. '  2  Eden, 
gave  Lady  Netterville,  and  her  sister  Mrs.  Hussey  (who  Htissey'y. 
were  two  of  her  grandchildren),  100/.  each,  to  buy  them  Serjt.  Hill, 
rings  ;  and  desired  Lord  Berkeley,  her  executor,  to  pay  and  ^^^-^^^.J 
dispose  of  the  residue  of  her  personal  estate  to  such  persons  ^^i^d^cUidreny 
and  in  such  manner  as  she  should  by  writinar  under  her  hand  --great- grand- 

J  ^  children,  held, 

direct  and  appoint.  under  the 

circumstances, 

to  take.   But  held,  the  devise  did  not  extend  to  grandchildren  by  marriage.  (1)] 

And  by  a  codicil,  in  nature  of  a  letter,  of  the  same  date 
with  her  will,  she  gave  legacies  to  several  of  her  great-grand- 
children, and  to  Lady  Dillon,  who  was  the  widow  of  her 
grandson  Lord  Dillon ;  and  directed,  that  the  100/.  given 
to  Lady  Netterville  and  Mrs.  Hussey  should  be  paid  out  of 
her  effects  in  Ireland.  She  gave  to  Miss  Hussey  her  Indian 
screen,  with  all  her  china  in  London  :  and  in  another  place 
she  gave  the  china  in  a  small  Indian  trunk,  as  well  as  the 
china  in  the  other  chest,  to  her  grand-daughter  Miss  Hus- 
sey ;  and  if  her  effects  should  prove  to  be  more  than  she  had 
already  given  away,  she  desired  it  might  be  divided  among 
her  grandchildren  named  therein. 


(1)  See  Wythe  \.  Thurlstoriy  ante  555.  Falkner  \.  Butler^  ante  514.  Gale 
V.  Bennett^  post.  681. 
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HUSSEY 

and  Wife 
against 
Dillon 
and  Others. 

[  604  ] 


Three  Questions  : 

Ist^  Whether  Mrs.  Hussey^  the  plaintiif 's  wife,  who  was 
grand-daughter  of  the  testatrix,  or  her  eldest  daughter,  was 
the  person  meant  by  the  description  in  the  wiil,  of  Miss 
Hussey  ? 

2d,  Whether  the  great-grandchildren  should  take  a  share 
of  the  residue,  under  the  description  of  grandchildren  ? 

3d,  Whether  Lady  Dillon,  who  was  only  a  grandchild  by 
marriage,  should  take  under  that  description  ? 

As  to  the  1st  Question,  it  was  said  that  the  testatrix  used 
to  call  Mrs.  Hussey  by  the  title  of  Miss  ;  and  several  let- 
ters from  the  testatrix  were  produced,  which  were  directed 
to  Miss  Hussey,  and  which  it  was  said  it  appeared  from  the 
contents  to  have  been  sent  to  Mrs.  Hussey.  But  they  were 
not  satisfactory  to  the  Court. 

On  the  2d  Question,  the  case  of  Crooke  v.  -,  2-  Vern. 

106.  was  cited  3  where  it  was  held,  that  in  case  of  a  trust 
for  the  children  of  A.,  and  A.  had  one  child  and  several 
grandchildren,  the  latter  should  not  take  any  share. 

Lord  Henley,  Chancellor: 

As  to  the  1st,  I  am  of  opinion,  that  the  testatrix  meant 
the  great-grand-daughter  by  the  description  of  Miss  Hussey. 
She  has  made  use  of  the  expression  Mrs,  Hussey  in  the  co- 
dicil ;  which  shews  she  meant  distinct  persons.  The  letters 
determine  nothing. 

As  to  the  2d  Question,  I  admit  the  case  of  Crooke  v. 

 -.    The  word  children  meant  those  in  the  degree  of 

relationship  in  the  first  descent.  Grandchildren  is  a  word 
of  large  extent,  and,  in  common  parlance,  takes  in  every 
body  descended  from  the  testator,  and  will  have  that  effect, 
miless  the  intention  appears  to  the  contrary.  In  this  case, 
she  has  called  the  great-grand-daughter,  Miss  Hussey,  by 
the  description  of  grand-daughter  3  which  is  decisive  of 
the  Question. 

As  to  the  3d,  There  is  no  colour  to  say  Lady  Dillon  is  to 
be  considered  as  a  grandchild,  she  being  so  only  by  mar- 
riage :  the  testatrix  meant  such  as  were  her  grandchildren 
by  blood. 
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Sir  GEORGE  KELLY,  Knight,  against  POWLET,       Case  295, 


[Lib.  Reg.  1762.  A.  fo   529.]  AttheRoUs, 

  18th  and  19th 

May,  1763. 

The  late  Duchess  of  Bolton  (formerley  Mrs.  Bestvick),  hav-  [S.C.  iDick. 
ing  the  defendant  and  two  other  natural  sons  by  Charles,  257!  Coxe 
late  Duke  of  Bolton,  to  whom  she  was  afterwards  married ;  MSS.  103.] 
and  having  contracted  an  intimate  acquaintance  with  the  qy^^^^of^^ 
plaintiff,  who  was  a  physician,  and  was  first  introduced  to  "  household 
her  as  such^  made  her  will  on 6th  December  17^9,  and  there-  ^^l^eTnthe 
by,  after  executing  a  power  of  appointment  over  a  sum  of  '^ouse  ^^^^^^ 
money  which  was  settled  by  the  late  Duke  upon  her  child-  whether  in 
ren  as  she  should  appoint,  and  after  confirming  the  settle-  or^^t^'Jf"^^ 
ment  which  she  had  made  of  her  house,  lands,  and  premises,  suitable  to 
at  Westcomb  in  Kent,  she  gave  and  devised  her  household  the  testator; (I) 
furniture  and  farming  utensils,  which  should  he  within  or  pi<:tures  hung 
upon  the  premises  at  her  death,  unto  the  defendant,  Charles  and  china. 
Powlet.    She  then  ordered  her  executor  to  present  the  de-  useful 

^  and  ornament- 

fendant  to  certain  livings  of  which  she  had  the  advowson,  the  al,  in  the 
first  time  they  should  become  vacant;  and  then  reciting,  pa^s^^'^oli* 
that  she  was  entitled  to  the  reversion,  manors,  lands,  and  '^^  ^  library 

1       1      1  1       1  .     ./V.   will  not  pass. 

premises  m  Kent,  expectant  upon  the  death  of  the  plamtiff, 
she  gave  such  reversion  to  the  plaintiff  and  his  heirs.  She 
then  gave  1,000/.  to  the  defendant;  and  after  giving  two  other 
small  legacies,  she  gave  the  residue  of  her  real  and  personal 
estate,  of  what  nature  or  kind  soever,  to  the  plaintiff ;  and 
made  him  executor. 

The  Duchess  died  on  the  25th  of  January  1760,  and  was 
at  her  death  possessed  of  a  great  quantity  of  plate,  which 


(1)  Tlic  decision,  in  this  caso,  with 
respect  to  phite,  was  approved  of  and 
acted  upon  by  Lord  Alvanlcy^  Master 
of  tlie  Rolls,  in  Porter  v.  Toimiaij,  3 
Ves.  311.  So,  under  the  description  of 
household  goods,  plate  has  been  held 
to  pass,  Masters  v.  Masters,  1  P.Wm. 
424.    Nkholls  v.  Osborn,  2  P.  Wm. 


420.  Snclson  v  Corbet,  3  Atk.  370. 
llaij  v.  Hay,  2Freem.  64.,  but  where 
a  testator  bequeathed  part  of  his  plate 
in  terms,  it  was  held  that  the  remainder 
did  not  pass  under  tlie  words  "  house- 
hokl  furniture,"  Franklj/n  v.  Earl  of 
Burlington,  Pre.  Ch.  261. 
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Sir  George  was  worth  about  1,600/.  j  some  useful  and  ornamental  china, 
Kelly     books,  pictures,  and  linen  ;  which  were  then  at  her  house  at 
PowLET     W'estcomb,  and  which  the  defendant  took  into  his  possession 
together  with  the  house. 

Bill  by  plaintiff,  as  residuary  legatee,  to  have  the  above 
things  delivered  to  him,  or  satisfaction  for  such  of  them  as 
have  been  sold. 

The  defendant  by  his  answer  claimed  title  to  the  plate, 
china,  books,  linen,  and  such  of  the  pictures  as  were  hung 
up,  under  the  devise  to  him  of  the  household  furniture  ;  and 
[        ]     he  claimed  the  rest  of  the  pictures  under  a  gift  from  the 
Duchess  in  her  life-time. 

The  principal  Questions  in  the  cause  respected  the  plate 
and  the  books. 

The  plaintiff  examined  witnesses  to  none  of  the  things 
but  the  plate.  The  defendant  entered  into  evidence  as  to  all 
of  them,  and  proved,  that  all  the  linen  in  the  house,  except 
a  parcel  which  was  in  the  piece  (and  which  had  been  since 
the  Duchess'  death  delivered  to  the  plaintiff),  was  in  com- 
mon use,  and  was  not  more  than  sufficient  for  the  family. 
That  the  china  was  partly  useful,  and  partly  ornamental ; 
and  that  the  former  was  in  common  use,  and  the  latter 
set  up  over  chimnies  and  doors,  and  upon  cabinets ;  and 
that  the  whole  was  not  of  considerable  value.  That  a 
room  was  fitted  up  for  a  library,  and  the  books  placed  there ; 
but  it  was  said,  that  the  collection  of  books,  though  nume- 
rous was  not  valuable,  being  mostly  novels,  romances,  &c. 
That  the  pictures  which  were  not  hung  up  were  given  to  the 
defendant  in  her  life -time,  and  put  by  in  a  spare  room  for 
his  use,  till  he  should  have  a  house  to  put  them  in.  The 
plaintiff  being  in  Court,  gave  up  his  claim  to  the  pictures, 
declaring,  he  was  satisfied  that  the  Duchess  intended  the  de- 
fendant should  have  them. 

It  was  argued  by  Mr.  Sewell,  De  Grey^  and  Coxe,  for  the 
plaintiff.  That  the  plate  did  not  pass  by  the  words  house- 
hold furniture :  and  a  distinction  was  taken  between  house- 
hold goods  and  household  furniture — that  supposing  the  for- 
mer words  would  pass  plate,  the  latter  would  not.  But  there 
being  no  colour  for  the  distinction,  and  the  cases  which  had 
been  determined  upon  this  Question  being  some  of  them 
upon  the  word  furniture,  and  others  upon  the  word  goods, 
the  Counsel  for  the  plaintiff  in  the  reply  gave  up  that  argu- 
ment. 
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It  was  also  said.  That  the  large  quantity  and  great  value 
of  the  plate  was  an  argument  that  the  Duchess  did  not  in- 
tend the  plate  should  pass.  That  it  did  not  suit  with  the  de- 
fendant's circumstances.  That  the  devise  immediately  fol- 
lowing the  confirmation  of  the  settlement  which  she  had 
made  of  the  house,  shewed  her  intention  to  give  only  such 
things  as  were  proper  and  suitable  to  the  enjoyment  of  the 
house ;  and  that  plate  was  not  so.  That  the  words,  house- 
hold furniture,  were  coupled  with  the  words,  farming  uten- 
sils;  and  that  the  latter  words,  relating  to  things  of  an  in- 
ferior nature,  would  controul  the  large  sense  of  the  former, 
and  confine  their  meaning  to  household  goods  of  an  inferior 
nature  to  plate.  That  the  plate  was  worth  more  than  all  the 
household  goods,  and  therefore  it  would  be  strange  to  make 
plate  pass  by  words  which  were  descriptive  of  things  of  a  much 
less  value.  That  if  the  words  did  comprehend  plate,  it  could 
be  only  such  as  was  in  common  use ;  and  that  the  plate  which 
the  Duchess  had  was  much  more  than  she  could,  or  in  fact 
did  use. 

That  as  to  the  books,  they  were  not  comprehended  under 
the  words,  Household  furniture^'  books  being  for  the 
entertainment  of  the  mind,  not  furniture  for  use  or  orna- 
ment. And  the  case  of  Bridgeman  v.  Dove,  in  Chancery, 
27th  November,  1744,  was  cited,  where  the  words  of  the 
devise  were.  All  my  medals,  pictures,  and  furniture  ^  and 
held,  that  the  library  of  books  did  not  pass. 

On  the  other  side,  it  was  argued  for  the  defendant,  by 
myself,  Mr.  Perryn,  and  Mr.  Skynner,  That  the  words, 
household  furniture,  will  in  general  pass  plate  commonly 
used.  That  all  the  plate  which  the  Duchess  was  possessed 
of  was  in  common  use ;  and  that  there  were  no  particular  cir- 
cumstances in  this  case  to  confine  the  sense  of  the  words, 
but  there  were  several  which  favoured  the  considering  them 
in  the  largest  extent. 

The  following  cases  were  cited  to  shew,  that,  in  general 
plate  in  common  use  will  pass  by  the  words,  household  fur- 
niture, ox  household  goods.  Franklin  v.  Earl  Burlington, 
Prec.  in  Ch.  251.  hcavd  Easter  1705,  and  also  in  2  Vern. 
512.  Michaelmas  1705,  Masters  v.  Sir  Harcourt  Blasters, 
1  Wms.  421.  NichollsY,  Oshorn,  2  Wms.  419.  and  the  Re- 
porter's Note  at  the  bottom  of  1  Wms.  421.;  by  which 
cases  it  appears,  that  the  court  have  been  of  one  uniform 
opinion  ever  since  1705.    And  it  was  argued  on  the  reason 


Sir  George 
Kelly 
against 

POWLET. 


[  607  ] 


3  Atk.  202. 
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Sir  George  of  the  opinion.  That  as  to-  useful  plate,  it  was  substituted 
Kelly      in  the  room  of  the  same  kind  of  things  which  were  formerly 
FowLET     ^^^^      ^  baser  metal,  and  which  were  always  considered  as 
passing  by  those  words,  such  as  pewter  dishes  and  plates, 
[  608  ]     brass  candlesticks,  &c, ;  and  that  as  to  ornamental  plate^  it 
was  as  proper  to  pass  as  any  other  ornaments  of  a  different 
kind. 

To  support  the  fact,  the  evidence  of  the  butler,  the  house- 
keeper, the  cook,  a  lady  who  lived  as  companion  with  the 
Duchess,  and  two  other  servants,  were  read,  who  gave  a 
very  strong  and  clear  account,  That  all  the  plate  was  in  con- 
stant use and  that  the  Duchess  always  dined  and  supped 
on  plate,  except  when  she  was  absent  at  Tunbridge  TFells^ 
which  was  for  three  or  four  months  every  year,  and  except 
after  her  last  return  from  Tunbridge  in  July  17^9,  when  she 
continued  so  ill  till  her  death,  that  she  kept  her  room,  and 
had  no  butler,  she  having  discharged  her  butler  for  a  fault  a 
little  before  she  went  last  to  Tunbridge  TTells  ;  and  even  dur- 
ing that  time  the  plate  was  under  the  care  of  the  housekeeper, 
and  not  locked  up  by  the  Duchess.  And  the  witness  swore. 
That  she  could  not  abide  to  eat  off  china ;  and  believed  that 
if  she  had  recovered  her  health,  she  would  have  taken  another 
butler,  and  used  the  plate  as  she  had  done  before. 

It  was  argued.  That  there  were  no  special  circumstances 
in  this  case  to  confine  the  sense  of  the  words.  That  the 
plate,  consisting  of  a  large  quantity,  and  of  great  value,  was 
a  reason  for  its  passing  by  the  words  household  furniture, 
and,  according  to  the  note  in  Wms.  was  the  ground  of  the 
change  of  opinion  in  courts  of  justice,  which  formerly,  when 
the  plate  used  in  private  families  was  very  trifling,  held,  that 
it  did  not  pass  under  those  words.  That  the  words,  house- 
hold furniture,  being  coupled  with  farming  utensils,  did  not 
confine  the  sense,  for  they  related  to  distinct  things,  each  of 
them  general  expressions,  the  one  to  describe  the  in-door, 
and  the  other  the  out-door  goods.  That  the  value  of  the 
plate  being  more  than  the  other  household  goods  (if  that  was 
the  fact),  was  immaterial;  for  it  is  not  the  case  of  a  more 
valuable  thing  passing  as  appendant  to  another  thing  of  less 
value,  and  which  other  thing  is  only  described  :  for  the  plate 
is  part  of  the  thing  described,  household  furniture  is  the  ge- 
mis,  and  plate  a  species  of  that  genus. 
[  609  ]  That  the  defendant's  cifcumstances  were  as  suitable  for 
the  use  of  the  plate,  as  the  house  itself  and  the  other  furni- 
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tare.    That  the  circumstances  of  the  devisee  ^are  never  taken  Sir  George 


Kelly 
against 

POWLET. 


into  consideration  upon  these  questions. 

That  the  Duchess  could  not  be  understood  to  mean,  that 
the  household  furniture  should  go  with  the  house,  according 
to  the  settlement.  That  if  she  had  so  intended,  she  vt^ould 
have  said  so.  That  the  plate  vi^as  as  capable  of  being  entailed 
as  the  other  goods.  That  what  she  gave  to  the  defendant, 
she  gave  him  absolutely  without  any  view  to  its  going  with 
the  house.  That  any  objection  arising  from  the  devise  im- 
tnediately  following  the  confirmation  of  the  settlement, 
holds  equally  strong  against  any  of  the  household  goods  pass- 
ing, as  it  does  against  the  plate  passing :  and  therefore  the 
argument^proves  too  much. 

On  the  other  hand,  it  was  said,  There  there  are  special 
circumstances  in  favour  of  the  devise. 

The  defendant  is  son  of  the  testatrix  the  plaintiff  no  way 
related  to  her.  That  the  Court  will  construe  a  devise  by  a 
parent  in  favour  of  a  son  in  the  most  extensive  and  beneficial 
manner.    That  the  words  of  the  will  are  very  extensive, 

ivithin  or  upon  the  premises  by  which  she  meant  to  give 
every  thing  she  could  leave  in  the  house.  That  this  last  ob- 
servation acquires  great  strength  by  an  act  which  the 
Duchess  did,  and  which  amounts  to  a  declaration  of  her  in- 
tention, and  sense  of  those  words ;  for  very  soon  after 
making  her  will,  she  sent  a  casket  of  jewels,  and  other  va- 
luable effects,  from  her  house  at  Westcomb,  to  Mr.  TFood- 
cocJcs  chambers  in  Lincoln's  Inn,  where  they  were  kept  till 
after  her  death.  That  she  was  apprehensive  they  would  pass 
by  the  devise  to  the  defendant,  if  they  remained  in  the  house ; 
and  as  she  did  not  intend  they  should,  she  therefore  sent 
them  away. 

His  Honour  took  time  to  consider  of  his  opinion,  and  on 
Tuesday  the  7th  of  June  1763,  delivered  it. 

The  principal  question  relates  to  the  plate,  Whether  it 
passes  by  the  specific  devise  of  the  household  furniture  ?  and 
am  clear  of  opinion  that  it  does. 

1st,  Consider  the  meaning  of  the  word  household  furniture 
of  itself,  and  independent  of  any  circumstances. 

2d,  As  accompanied  with  circumstances. 

As  to  the  1st,  The  word  household  furniture  has  as  gene- 
ral a  meaning  as  possible.    It  is  incapable  of  a  definition. 

X.       ,  .  pnscs  every 

thing'  that  contributes  to  the  use,  or  convenience  of  the  householder,  or  ornameut  of  the 
house.] 


C  610  ] 


[Household 
furniture  com- 
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Sir  George  It  is  capable  oi^ly  of  a  description.    It  comprises  every  thing 
Kelly     that  contributes  to  the  use  or  convenience  of  the  householder, 
PowLET         ornament  of  the  house.    But  as  I  do  not  know  any  case 
that  has  been  determined  on  that  word  only,  without  other 
circumstances  taken  into  consideration,  I  shall  proceed  to 
the  2d  question.    The  circumstances  may  be  so  various,  as 
to  occasion  different,  and  even  contradictory,  determinations; 
that  is,  in  one  case  the  word  household  furniture  may  pass 
plate,  but  in  another  not. 
pkte^passes  ^'^^^       quality  of  the  person  possessing  it  will  oc- 

under  a  be-  casion  the  determination  one  way.  If  a  person  of  rank  buys 
*^"hous^ehoid  ^  service  of  plate  suitable  to  his  quality,  and  never  uses  it^ 
furniture,"      yet  I  think  the  plate  would  pass  bv  the  word  household  fur- 

depends  upon  ,  •     .  /    ,         i  .^i 

circumstances,  if^iture,  1  cannot  agree  it  is  a  rule  that  plate  will  not  pass 
fts  bekig  uS  ]  ^^^^^^  ^^^^     ^"^^  testator.    There  is  no  such  gene- 

ral rule.  This  question  always  depends  on  circumstances, 
and  never  was  determined  by  the  plate  being  used  or  not. 

Suppose  a  tradesman  has  a  dozen  of  silver-handled  knives 
and  forks,  which  he  commonly  uses,  and  has  besides  a  service 
of  plate,  which  perhaps  he  bought  as  a  good  bargain:  the 
service  would  not  pass.  (2) 

I  have  looked  into  Lord  Macclesfield's  manuscript  notes  of 
Cullifer  v.  Devenish  :  they  are  very  short  and  imperfect :  but  it 
appears  to  have  been  a  devise  to  the  wife,  and  that  she  claimed 
only  such  plate  as  was  commonly  used  in  the  house.  The 
words  here  are  extremely  general,  and  would  have  comprised 
any  plate  or  household  furniture  purchased  after  making  of 
the  will.  On  the  other  hand,  it  must  be  admitted,  that  if 
the  Duchess  had  removed  any  of  the  plate  out  of  the  house, 
as  she  did  the  casket  of  jewels,  it  would  have  exempted  the 
plate  so  removed.  I  do  not,  in  my  opinion,  rely  on  the  cir- 
cumstances of  the  plate  being  in  common  use ;  the  keeping 
[  611  ]  her  chamber,  as  she  did,  and  not  using  the  plate  during  such 
time,  would  not  be  an  exemption,  nor  would  any  other  oc- 
casional non  user. 

The  case  where  non  user  is  an  exemption,  must  be  like 
the  case  of  Lefarratit  v.  Spencer,  (3)  where  the  testator 
bought  the  plate  to  trade  with. 

But  admitting,  for  argument's  sake,  not  from  necessity. 


(2)  See  in  Colpoys  v.  Colpoys^  1  Jac  sen.  97.  Hele  v.  Gilbert y  2  Ves.  430. 
464.    Le  Parrant  v.  Spencer^  1  Ves,       (3)  1  Ves.  sen,  97. 
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that  using  the  plate  was  essential  to  make  it  pass  by  the  Sir  George 
words  household  furniture,  nothing  can  be  stronger  than  the  Kelly 
evidence  of  user  in  this  case.    His  Honour  then  observed  against 

Jr  O'W'LET* 

on  the  weakness  of  the  evidence  on  the  part  of  the  plaintiff, 
and  the  strength  of  the  evidence  on  the  part  of  the  defend- 
ant, and  declared,  that  the  latter  greatly  preponderated ;  and 
that,  as  the  quantity  of  plate  which  the  Duchess  appeared 
to  have  was  fit  for  her  rank,  and  was  made  use  of  by  her,  and 
the  words  of  the  devise  were  large  enough  to  comprehend 
it,  was  of  opinion  that  the  plate  passed  by  the  devise. 

As  to  the  books,  his  Honour  said,  he  was  not  satisfied  that  iBooks  do  not 
the  Duchess  did  not  intend  that  every  thing  within  the  house  P^^^^^^^^^^^ 
should  pass  ;  but  as  the  resolution  of  the  Court  had  been,  "  household 
that  books  did  not  pass  by  the  word  household-furniture,  he 
must  determine  so  in  this  case. 

The  linen  and  china,  both  useful  and  ornamental,  were  [Linen,  China, 
likewise  declared  to  belong  to  defendant ;  as  was  also  the  hung^up^^*' 
pictures,  hung  up  and  in  cases,  pursuant  to  the  admission  pass,  (5)] 
of  Sir  George  Kelly, 

The  defendant  was  to  retain  what  was  so  declared  to  be-  [Costs  refused 
long  to  him,  and  to  deliver  the  other  things  to  the  plaintiff.  iegatee!"6)^] 

Note,  His  Honour  refused  to  give  the  defendant  his  costs 
out  of  the  estate  of  the  Duchess ;  though  it  was  much  in- 
sisted upon  at  the  Bar,  that  wherever  a  suit  is  occasioned  by 
the  words  and  expressions  in  a  will,  the  Court  always  gives 
costs  out  of  the  estate.  (7) 


(4)  Porter  \,  Tournay^  3  Ves.  311. 
Bridgman  v.  Dove,  3  Atk.  201. ; 
neither  will  wine  pass  under  these 
words,  Porter  v.  Tournay,  ub.  sup. 
See  Countess  Gower  v.  F^arl  Gower, 
post.  612.  Fleming  v.  Burrows,  1 
Russel  276. 

(5)  Boon  v.  Cornforth,  2  Ves.  sen. 
279. 

(6)  With  respect  to  costs  in  sucli 
cases,  the  rule  is,  that  they  must  be  paid, 
out  of  the  general  personal  estate,  not 
specifically  disposed  of ;  and  the  speci- 
fic legatee  is  only  to  contrihute  as  far 
as  costs  are  incurred,  by  enquiries  re- 
specting his  specific  legacy.  Bagshaw 
V.  Neioton,  9  Mod.  283.  IlozL^e  v. 
Chapman,  4  Ves.  549.  Nishett  v.  Mur- 
ray ^  5  Ves.  149, 158.  Burton  v.  Cooke, 


ib.  464.  Skrymsher  v.  Northcote,  1 
Swanst.  566.    Beames  on  Costs,  17. 

(7)   Decree.  "  Declare  that  the 

"  plaintiff  is  entitled  to  the  library 
^'  of  books,  silver,  rings,  seals,  curiosi- 
"  ties,  observatory,  and  telescopes, 
"  globes,  cases  of  portfeuille, and  sedan, 
"  in  the  pleadings  mentioned  as  not 
"  specifically  comprised,  in  the  said  be- 
"  quest  to  the  defendant,  but  a  part 
"  of  the  general  residue  of  the  per- 
"  sonal  estate  of  the  said  testatrix  : 
"  and  declare,  according  to  the  true 
"  meaning  and  construction  of  the  said 
"  will,  and  by  virtue  of  the  specific  be- 
^'  quest,  the  defendant  is  entitled  to  the 
"  plate,  silver,  and  china,  whether  it 
"  be  useful  or  ornamental,  existing,  at 
"  the  house  of  Wcstcomb,  at  the  death 
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"  of  the  said  testatrix ;  and  the  plaintiff 

«^  admitting  in  court  that  the  defendant 
is  entitled  likewise  to  the  pictures 

"  existing  at  that  time  in  the  said  house, 
whetherhangingupor  continued  in  the 
cases,  it  was  ordered  that  the  same 

^'  should  be  lodged,  with  the  other  par- 


"  ticulars  which  the  defendant  was  be-  ^ 
"  fore  declared  entitled  to,  and  should 
"  be  retained  by  him,  and  that  the  bill 
so  far  as  it  sought  delivery  of  the  same, 
or  satisfaction  therefor  should  be  dis- 
"  missed  without  costs  on  either  side." 


[612]  DIGBY  against  CRAGGS 

Case^  296.   

9th  June,  1763.  j-L'ib,  j^^g,  5752.  A.  fo.  477.] 


CS^^-2Edea  LoRD  Henley,  Chancellor,  determined,  That  a  prior  in- 
Prior  incum-  cumbrancer  having  notice  of  subsequent  incumbrancers_^ 

brancer  can- 
not turn  in- 


could  not  turn  the  arrears  of  interest  into  principal^  a& 


terestinto       against  subsequent  incumbrancers.  (1) 

principal 

against  a  subsequent  incumbrancer,  having  notice. 


(1)  The  facts  of  this  case  are  given 
shortly  in  Mr.  Eden's  Reports  ;  the  doc- 
trine in  the  Text  had  been  previously 
established  in  the  case  of  Montague  v. 
RatcUffe^  5  June  1706.  2  Fonb.  434. 
note  (o).  The  following  note  of  that 
case  is  from  Lib.  Reg.  1705.  B.  fo.451. 
The  plaintiff  was  executrix  and  residuary 
legatee  of  the  testator,  to  whom  Tho- 
mas Lewin^  conveyed  certain  premises, 
for  a  term  of  years  to  secure  the  repay- 
ment of  100^.  and  interest,  and  the  bill 
stated  that  prior  to  this  mortgage  the 
premises  had  been  mortgaged  to  one 
Algood  for  800/.,  and  that  the  defend- 
ant, Ratcliffe,  claimed  this  latter  mort- 
gage by  assignment.  And  prayed  to  be 
let  in  to  redeem.  By  the  answer  it  was 
stated,  that  Algood^  having  pressed 
Lewin  for  repayment.  Lord  Derwent- 
water^  agreed  to  purchase  the  premises 
for  2,426/.,  out  of  which  1,928/.  was 
to  be  paid  to  Algood  for  what  was  due 
to  him,  but  the  defendant  did  not  know 
how  much  of  this  sum  was  made  up  of 
principal.  The  purchase  took  effect,  and 


the  1,928/.  was  paid  to  Algood.  Lord 
Derwentwater  afterwards  sold  the  pre- 
mises to  the  defendant.  It  would 
appear  from  the  decree  given  below 
that  there  was  a  prior  judgment  debt, 
due  to  Algoodj  but,  as  to  it,  the  facts  do 
not  appear  excepting  on  the  face  of  the 
decree.  Decree.  "  It  being  admit- 

ted  that  Lord  Derwentzoater  and 
"  Algood  had  notice  of  the  plaintiff's 
"  mortgage  prior  to  the  purchase  made 
"  by  Lord  Derwentwater^  his  Lord- 
"  ship  doth  declare,  that  the  plaintiff 
"  ought  to  be  admitted  to  redemption,on 
"  payment  of  what  was  due  on  Algood'' s 
"  mortgage  at  the  time  he  assigned  the 
"  same,  to  the  Earl  of  Derwentwater^ 
^'  viz.  1,792/.  as  also  of  the  other  money 
"  of  228/.  in  the  deed  mentioned,  with 

interest  for  the  same,  his  Lordship 
"  conceiving  that  the  228/.  was  the 
"  money  due  on  the  said  judgment,  and 

that  the  judgment  is  an  incumbrance 
"  prior  to  the  plaintiffs  ;  and  the  Master 

was  to  enquire  how  much  of  the  1792/. 
"  was  principal  and  how  much  interest 
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before  the  Earl  had  notice  of  the  "  costs,  and  after  deducting  what  de- 

"  plaintiff's  mortgage,  and  to  carry  on  "  fendant  has  received,  the  defendant 

^'interest  on  said  principal  sum,  and    "to  convey  to  the  plaintifT."  But  it 

to  compute  interest  on  the  228/.,  to  would  seem  he  may,  notwithstanding 

tax  the  defendant's  costs,  to  take  an  notice,  make  his  costs,   charges,  and 

account  of  rent  received  by  defend-  expences,  principal,  Godfrey  v.  Wat- 

"  ant,  and  on  payment  of  what  shall  be  son^  3  Atk.  518.    Manlove  v.  Ball,  2 

"  found  due  for  principal,  interest,  and  Vern.  84. 


Countess  of  GOWER  against  Earl  GOWER  and  Case  297. 

Others. 

June  1763. 

[Lib.  Reg.  1762.  A.  fo.  468.] 

[S.  C.  2  Eden 
206  1 

Earl  Gower,  by  his  will,  directed.  That  all  his  plate,  fur-  By  devise  of 
niture,  household  goods,  and  all  books,  and  other  furniture  ^nV chattel 
of  his  library,  and  all  stores  and  implements  of  all  sorts  and  in  and  about 
kinds,   and  other  goods  and  chattels  whatsoever,   which  olft-hou^es^"^ 
should  be  in  and  about  his  dwelling-house  and  outhouses,  at  ^p-  ^>eid  run- 
Trent/mm,  at  his  death,  should  be  preserved  for,  and  be  passed. (i)^ 
held  and  enjoyed  by  such  person  or  persons  as  should  be  en- 
titled to  his  estate  in  the  counties  of  Stafford  and  Salop,  by 
virtue  of  the  limitations  of  his  son  (the  defendant's)  marriage 
settlement. 

Q.    Whether  the  running -horses  which  were  at  Trent- 
ham^  at  testator's  death,  passed  by  these  words  ? 
Lord  Henley,  Chancellor : 

Earl  Gower  intended  that  nothing  should  be  disturbed 
about  the  estate  at  Trentham,  but  that  every  thing  there, 
whether  of  profit  or  amusement,  should  pass  ;  and  therefore 
of  opinion,  That  the  running-horsrs  are  comprehended  with- 
in the  words,  ["  Goods  and  chattels  which  should  be,  &c."] 


(1)  See  on  this  case,  3  Ves.  311.  in  "furniture,  &c.  and  utensils  in  and 

Porter  v.  Tournai)^  by  Lord  Jlvan-  "  about  my  house  at  A:'  it  was  held 

ley.    \\\  Fitzgerald  v.  Field^  1  Russ.  that  farming  utensils  did  not  pass. 
427.,  under  the  words,    "  houseliold 


;^  n 
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Case  298.  NORTHLEIGH  against  LUSCOMBE 


12tb  July,  [Lib.  Reg.  1762.  B.  fo.  224  b.l 

1763.  ^ 


Bill  for  ac-      BiLL  by  plaintiff,  Lord  of  the  manor  of  — ,  and 

goods  landed  claiming  by  prescription  to  be  entitled  to  certain  tolls  for 
at  a  certain  landing  goods  at  a  certain  key,  or  on  the  adjoining  beach  of 
5>faintiff  claim-  river  Salcombe  in  Devonshire,  he  and  his  predecessors, 
ing  a  right  of   lords  of  the  manor,  having  time  out  of  mind  kept  the  key, 

tollage  by  pre-  „      .  .  ^  r  J  5 

[  613  ]  m  repair;  and  prayed  a  discovery  of  the  goods  landed 

scription.        there  by  the  defendants,  and  relief. 

Defendant  de- 
nied plaintiff's  title,  and  refused  to  discover  the  goods ;  and  held,  he  was  not  compellable, 
till  plaintiff  had  established  bis  right  at  law.  (1) 

The  defendant  by  his  answer  denied  the  title  of  the  plain- 
tiff, and  refused  to  discover  the  quantity  of  goods  landed. 
Upon  exceptions  to  the  Master's  report, 

Lord  Henley,  Chancellor,  vi^as  clear  of  opinion.  That 
the  defendant  was  not  compellable  to  discover,  till  the  plain- 
tiff had  established  his  right  at  law.  Where  the  title  is  in 
Equity,  the  Court  will  compel  such  a  discovery;  but  not 
where  it  is  at  Law.  He  said,  it  would  be  very  inconvenient 
by  putting  it  in  the  power  of  every  wharfinger  or  lord  of  a 
manor  to  harass  persons,  and  oblige  them  to  make  such  dis- 
coveries. (2) 

(1)  See  City  of  London  v.  Perkins^  3  plea  or  demurrer,  and  cannot  by  his  an- 
Bro.  P.  C.  8vo.  ed.  157.  City  of  London  swer  object  to  answer  fully,  see  the 
V.  Ainsley^  1  Anstr.  158.  Corporation  note  to  Dozosett  v.  Sweet,  ante  353, 
of  Maiden  v.  Coates^  4  Madd.  447.  and  in  Sharpe  v.  Macaiiley,  5  Madd. 
buke  of  Norfolk  v.  Myers^  4  Madd.    231.  Ovey  v.  Leighton,  2  S.  &  S.  235. 

112.    Corporation  of  Carlisle  v.  Wil-   v.  Harrison,  4  Madd.  252, 

son,  13  Ves.  276.  Corporation  of  But,  although  a  defendant  submit  to  an- 
Reading  v.  Winkzoorth,  5  Price  473.  swer,  he  is  not  bound  to  answer  as  to  any 
Mundy  v.  Mundy,  2  Ves.  jun.  128.  matters  that  would  tend  to  criminate 
See  the  distinction  taken  in  Lord  Ten-  him,  Curzon  v.  De  la  Zouch,  1  Swanst. 
ham  V.  Herbert,  2  Atk.  483.,  but  al-  192.  See  Parkhurst  v.  Lozioton,  1 
though  a  defendant  is  not  bound  to  dis-    Mer.  391. 

cover,  until  the  plaintiff  has  established  (2)  Ail  that  appears  of  this  case  in 
his  right  at  law,  yet  it  would  seem,  that.  Lib.  Reg.  is,  that  the  exceptions  taken 
according  to  the  modern  decisions,  he  by  the  plaintiff  coming  on  to  be  argued 
must  in  such  case  protect  himself  by    this  day,  the  same  were  overruled. 
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COYSGARNE  against  JONES  Case  299. 


[Lib.  Reg,  1763.  A.  fo,  530  a]  i„  ^hancerv, 

  llth  and  14th 

■  Nov.  1/03. 


creditors 
brought  a  bill 
in  Chancery  for 


not  com- 
plete. (1) 


Sir  William  Foivler.  beins^  entitled  as  tenant  in  tail  to  a  B'^^  ^^'e- 

^  1-1  .  1-     ditors,  in  the 

real  estate  of  about  /  w/.  a-  year^  charged  with  portions  to  his  Court  of  Ex- 
sisters  by  his  father's  marriage  settlement,  and  also  subject  to  ^f^JJ^g^e^l^'oiije^^ 
a  mortgage,  suffered  a  recovery,  and  made  his  will,  and  thereby 
directed  his  estates  to  be  sold  for  payment  of  his  debts.  A 
Bill  was  brought  in  the  Court  of  Exchequer,  by  two  or  three  the  snme  pur- 

^  T    1         .  pose;  and  the 

creditors,  on  behalf  of  themselves  and  the  otiier  creditors ;  Court  decreed 
and  a  decree  obtained  for  taking  account  of  debts,  and  sale  ^}^^  account, 

^  ^  oiC.,  saying 

of  the  real  estate.  Several  other  creditors  brought  another  that  the  de- 
bill  in  this  Court  for  the  same  purpose;  and  the  cause  com-  E:ccVcque\Mvas 
ing  on  to  be  heard,  it  was  objected,  That  the  Court  ought 
not  to  make  a  decree,  but  send  the  plaintiffs  to  come  in  un- 
der the  decree  in  the  Exchequer.  That  such  a  decree  would 
be  attended  with  great  expence  to  the  estate,  and  inconveni- 
ences to  the  parties.  That  Courts  of  Equity  ought  to  take 
notice  of  decrees  made  in  each  Court,  and  not  to  make  a  se- 
cond decree,  when  one  was  already  had  in  another  which 
would  answer  the  end.  That  the  different  Courts  might  be 
of  different  opinions :  the  Masters  of  the  different  Courts 
might  differ  in  the  balance  of  accounts  :  different  sales  would 
be  directed :  books  and  papers  would  be  ordered  to  be  pro- 
duced in  each  Court :  all  which  would  be  attended  with  very 
great  inconveniences.  It  was  admitted,  that  every  creditor 
has  a  riglit  to  prosecute  his  own  demand;  and  that  different  |^  (314  j 
decrees  have  been  made  for  satisfaction  of  creditors  bv  the 
same  Court :  but  in  that  case,  none  of  the  inconveniences 
happen  which  will  in  case  of  different  decrees  in  different 
Courts. 


(1)  Se(>  Earl  o/Nczdmro-h  v.  JVrc?i,    Sc  W;  229.    Rl\i//io/(Is  v.  19  Vt\s. 

1  Vern.  220.  Novucs  v.  Dorricn.,  4  135.  Laii^  v.  Righjj^  4  \\\o.  V.  C- 
M;idd.  3G2.    Jackson  v.  Leaf]  1  Jac.    01.    Moore  v.  Ua/i/c\  nutc  372. 

3  n  2 
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against 
Jones. 


For  the  plaintiff  it  was  argued.  That  the  right  which  every 
creditor  has  to  prosecute  his  own  demands  entitles  him  to  a 
decree.  That  the  inconveniences  are  not  so  great  as  repre- 
sented ;  or  if  they  are,  it  is  unavoidable.  The  creditor  is 
not  to  lose  his  right  because  the  Courts  may  differ  in  opinion. 
If  the  accounts  are  taken  right,  the  balance  will  be  the 
same  in  both  Courts.  That  when  the  estate  is  sold  under 
one  of  the  decrees,  the  parties  will  not  attempt  to  sell  it  un- 
der the  other,  because  it  would  be  fruitless.  That  the  books 
and  papers  may  be  produced  in  both  Courts.  That  in  this 
case  the  decree  in  the  Exchequer  is  not  complete,  because 
there  is  a  Question  in  the  cause  respecting  the  quantum  of 
the  portions,  which  are  the  first  charge  upon  the  estate ; 
and  the  Court  of  Exchequer  have  not  determined  that  Ques- 
tion ;  nor  could  they,  for  want  of  having  proper  parties  be- 
fore the  Court  in  that  cause  to  litigate  it. 

Lord  HEN1.EY,  Chancellor,  gave  no  formal  opinion  j  but 
threw  out,  that  the  decree  in  the  Exchequer  was  not  com- 
plete  I  and  proceeded  to  hear  the  cause. 


Case  300.    ATTORNEY- GENERAL,  at  the  Relation  of,  &c.  agaimt 

TYNDALL. 


In  Chancery, 
4th  March, 
1764. 


[Lib.  Reg.  1763.  A.  fo.  390.] 
On  Appeal  from  the  Decree  at  the  Rolls. 


[S.  C.  2  Eden 

207.  Coxe  Mary  Packer,  by  her  will  6th  November,  17^4,  devised  all 

MSS.XX.107.]  j^g^.  fj,eehold  and  leashold  estates  to  trustees,  to  sell  and 

freehold °and  out  of  the  money  to  buy  ground  for  an  alms-house  in  the 

leasehold  to 

trustees  to  sell,  and  with  produce  buy  ground  and  erect  an  alms-house,  and  lay  out  the  residue  ia 
land,  and  bequest  of  residue  of  personal  estate  to  like  uses.  Decree  at  the  Rolls  which  di- 
rected the  assets  to  be  marshalled,  and  declared,  that  trustees  might  erect  the  alms-house,  if  they 
could  obtain  the  gift  of  a  piece  of  ground,  reversed  on  appeal.  (1)] 


(1)  See  Glubb  v.  Attorney-General^ 
ante,  373,  and  note  there.  As  to  the 
marshalling  of  assets,   see  Foster  v. 


Blagden^  and  Hillyard  v.  Taylor. 
post.  704  &  714. 
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parish  of  Saint  James  in  the  city  of  Bristol  ;  and  likewise  to  Attorn  ey- 
crect  an  alms-house,  and  to  lay  out  the  residue  of  the  money  Cenehal 

•  •  •  Cl'^CllTlSt 

in  land  ;  and  out  of  the  rents  and  profits  to  pay  certam  sti-  ^^^^^ 
pends  to  twenty  poor  people,  whom  she  had  before  appointed 
to  be  in  the  alms-houses  :  and  until  such  purchases  could  be 
made,  she  directed  the  money  to  be  laid  out  on  real  or  Go- 
vernment securities.  And  in  case  this  charity  could  not  by  [  615  ] 
law  take  place  according  to  her  directions,  then  she  ordered 
her  trustees  to  lay  out  the  money  in  such  charitable  uses, 
intents,  and  purposes,  as  near  to  her  intention  as  could  be, 
and  the  laws  would  permit.  She  then  gave  the  residue  of 
her  estate  to  such  uses,  intents,  and  purposes,  as  aforesaid. 

By  decree,  on  30th  November  1759,  it  w^as  declared,  that 
the  devise  of  the  freehold  and  leasehold  estates  to  the  charity 
was  void  3  and  an  account  was  directed  to  be  taken  of  the 
personal  estate. 

On  a  second  hearing  for  further  directions,  [on  24  June 
I76I]  the  Master  of  the  Rolls  declared.  That  if  the  trus- 
tees could  obtain  the  gift  of  a  piece  of  ground  in  Saint  James's 
parish  in  Bristol,  they  might  erect  an  alms  -house  upon  it ; 
and  declared,  that  the  trustees  were  entitled  to  have  the  as- 
sets marshalled,  by  applying  the  leasehold,  in  the  first  place 
in  payment  of  debts,  legacies,  funeral  expences  and  costs,  in 
order  to  leave  more  of  the  personal  estate  free  and  clear  for 
the  purposes  of  the  charity  :  and  ordered,  that  the  space  of 
two  years  should  be  allowed  to  the  trustees,  in  order  to  pro- 
cure, if  they  can,  a  gift  of  such  piece  of  land ;  and  at  the 
end  of  two  years,  or  sooner,  any  of  the  parties  w^ere  to  be  at 
liberty  to  apply  to  the  Court. 

The  parties  defendants  having  appealed  from  this  decree. 

Lord  Henlev,  Chancellor,  after  argument  at  Bar,  and 
time  for  consideration,  delivered  his  opinion  : 

As  to  the  freehold,  there  is  no  doubt;  that  must  go  to  the 
heir  at  law. 

The  Question  respects  only  the  leasehold,  which  by  reason  q.  beiiTv 
of  the  devise  being  void,  falls  xwi^y  \\\^  residuum.    Q.  Whe-  void  as  a  , 7;^- 
ther  the  Court  shall  marshal  the  assets  ;  and  by  applying  the  laiis  into  the 
leasehold,  in  the  first  place,  to  payment  of  debts,  leave  the  [."ttk^piac^" 
other  assets  to  be  applied  to  the  charity,  and  by  that  means  ^'y  i"fii!>lialling 


do  Iter  ohliqnnm  what  could  not  be  done  per  directum.    The  TiTtonlv^Gc-- 

ncnxl  V.  Z'oyu- 

ante,  2l().  Account  decreed  to  be  laid  out  inland.  Atturury-Gvncral  v.  Caldwell,  17th 
Dec.  17(Wi.  post.  W5.  Wnllcr  v.  i'hilds,  in  Chanc.  27th  Nov.  1765.  ante  i)25.  V.  Ld.  Hard- 
it'tcAc'j  reasoning  in  Vaus> ha n  y.  Fairer,  2  Ves.  181K 
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Attorney- 
General 
against 
Tyndall. 

[  616  ] 


Attorney-Ge- 
neral, V.  Ladi/ 
Downing^ 
2dJune,  1766: 
Lord  North- 
ington,  C, 
said,  That  the 
foundation  of 
his  opinion  in 
this  case  was, 
that  the  tes- 
tatrix had  di- 
rected the 
ground  to  be 
bought;  and 
that  it  did  not 
contradict  the 
determination 
in  the  case  of  th 


old  rule  of  marshalling  was  in  case  where  a  person  had  a 
double  fund  to  resort  to,  and  another  person  had  a  demand 
upon  one  of  those  funds,  the  Court  has  turned  the  person 
having  the  double  security  upon  that  fund  which  was  not  li- 
able to  the  other  person's  demand,  in  order  to  leave  that 
fund  open  which  was.  That  was  attended  with  no  inconve- 
nience to  any  person,  and  it  effectuated  the  intention :  but 
this  would  be  a  method  to  elude  the  statute,  which  I  will  not 
do. 

2d  Question  respects  the  building  an  alms-house,  if  the 
trustees  can  get  the  ground  given  them.  The  decree  in  this 
part  is  founded  upon  precedent  of  the  Attorney- General  v. 
Bowles^  (3)  which  is  an  authority  for  the  Master  of  the 
Rolls.  But  I  feel  only  one  authority,  that  of  the  House  of 
Lords,  which  is  a  superior  Court ;  no  other  authority  has  any 
influence  on  my  judgment.  That  precedent  has  no  influence 
on  me  ^  it  is  contrary  to  the  spirit  of  the  statute.  In  com- 
mon sense,  it  is  laying  out  money  in  land  :  it  improves  the 
scite,  is  demandable  in  a  prcecipe,  and  is  a  purchase  of  so 
much  realty.  Such  a  determination  is  opening  a  door  to 
avoid  the  statute.  It  is  indifferent  to  the  donors  in  what  spe- 
cies of  charity  they  give  their  money  :  not  service  to  the 
poor,  but  vanity  is  their  motive.  If  these  precedents  were 
to  prevail,  we  should  see  alms-houses  turned  into  palaces, 
immense  buildings  upon  small  spots  of  ground.  Besides,  in 
this  case  the  building  is  directed  to  be  built  upon  ground 
purchased  with  her  own  money.  To  make  her  go  begging 
for  ground  is  contrary  to  her  intention,  and  what  most  likely 
she  would  not  have  submitted  to ;  therefore  it  is  departing 
from  this  will,  to  do  an  illegal  thing.  The  two  propositions 
in  the  statute  are  as  clear  as  any  in  Euclid :  1st,  You  shall 
not  give  land  to  charity:  2d,  You  shall  not  realize  for  the 
benefit  of  a  charity.  If  the  doctrine  of  that  precedent  was 
to  prevail,  .land  not  worth  50/.  might  become  worth 
20,000/. 

e  Attorney-Generals .  Bowles,  3  Atk.  806. 

All  that  remains  respects  the  residue  5  and  I  hold  the  de- 
vise of  it  to  be  void,  as  being  given  to  be  laid  out  in  lands 
and  tenements.  It  is  devised  to  such  uses,  intents  and  pur- 
poses aforesaid  3  and  the  only  purposes  in  the  will  are  to  be 


(3)  3  Atk.  806.    2  Yes.  547.    Coxe  MSS.  EE.  p.  55. 
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laid  out  in  land  for  charities.    Before  the  statute^  in  case  of  Attorney- 

a  bill  brought  for  the  purpose,  the  Court  would  have  directed  Ceneral 

ci^ciinst 

the  residue  to  be  laid  out  in  land.  In  Soresby  v.  HoUings  (4)  Xyndall. 

the  original  intent  was,  to  lay  the  money  out  legally  in  land, 

or  otherwise.    Here  the  original  intent  was,  to  lay  it  out  in 

land.   The  trustees  cannot  depart  from  the  original  intention, 

nor  be  permitted  to  say  the  money  shall  continue  on  securi-      |^  617  j 

ties.    The  immediate  precedent  clause  is,  "  And  in  case  my 

"  intention  cannot  by  law  take  place,  the  trustees  are  to  lay 

out  the  money  to  such  charitable  uses,  intents,  and  pur- 
"  poses,  as  near  to  my  intention  as  can  be,  and  the  laws  will 
"  permit."  Whether  any  use  was  made  of  that  clause  at 
the  hearing,  does  not  appear ;  but  I  am  clear  it  is  fraudulent, 
and  a  void  clause.  It  is  inserted  as  a  means  to  intimidate 
the  heir  at  law  and  the  next  of  kin,  and  prevent  their  oppos- 
ing the  charity.  I  greatly  approve  of  the  statute,  and  shall 
always  support  the  spirit  of  it  fairly,  without  any  chicanery 
to  get  rid  of  it. 

Let  the  decree  be  reversed,  except  so  much  as  relates  to 
costs,  the  account,  and  securities  of  the  money  arising  by 
sale  of  the  leaseholds  ;  and  let  the  surplus  be  distributed  ac- 
cording to  the  statute  of  distributions. 


(4)  9  Mod.  221. 
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Case  301.       SWIFT,  on  the  Demise  of  NEALE,  and  FRANCES-- 
SOPHIA,  his  Wife,  against  ROBERTS. 

Trinity,  4  G.  3. 
May,  1764.   


[S.  C.  Burr.     EjECTMENT,  and  case  made  for  the  opinion  of  the  Court. 

1490.] 

Jointenant  devises  his  moiety,  and  afterwards  the  jointure  was  severed :  nothing  passed  bjr 
the  will.  (1) 

Richard  Gilbert  Bjid  Frances- Sophia,  his  sister,  were  join- 
tenants  in  fee  of  the  premises  in  Question.  Richard  Gilbert 
made  his  will,  20th  January  17^4,  by  which  he  devised  all 
his  part,  right,  title,  and  interest,  which  he  had  in  the  pre- 
mises jointly  with  his  sister  Frances- Sophia  Gilbert,  to  his 
wife,  Jane  Gilbert ;  and  appointed  his  wife  executrix.  Af- 
terwards, in  October  17^4,  Richard  Gilbert  and  Frances- 
Sophia  agreed  to  make  partition  of  the  estate  3  and  for  that 
purpose,  by  lease  and  release,  9th  and  10th  October  17^4, 
they  conveyed  the  premises  to  Resiah  Hill  and  Thomas 
Staggs,  and  their  heirs,  to  and  for  the  uses,  estates,  intents, 
and  purposes  therein  mentioned  concerning  the  same;  that 
is  to  say,  as  to  certain  messuages,  part  of  the  premises,  to 
the  use  of  Richard  Gilbert,  his  heirs  and  assigns  ;  and  as  to 
the  other  premises,  describing  them,  being  eleven  messua- 
ges, to  the  use  of  Frances-  Sophia  Gilbert,  her  heirs  and  as- 
signs :  and  it  is  also  declared  by  the  deed,  that  for  equality 
[  618  ]  of  partition  Frances-  Sophia  Gilbert  had  paid  40/.  ,to  Rich- 
ard Gilbert. 

Richard  Gilbert  died  in  17^7  without  issue,  leaving  plain- 
tiff Frances- Sophia,  his  sister  and  heir  at  law.  Jane,  the 
devisee  of  Richard  Gilbert,  devised  the  premises  to  the  de- 
fendant. 

Q.  Whether  the  will  of  Richard  Gilbert  shall  have  effect 
as  to  the  premises  in  question  ? 


(1)  See  ill  Jackson  v.  Parlcer^  post.  690. 
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Lord  Mansfield,  Chief  Justice  :  Swift 
Richard  Gilbert  has  devised  what  he  had  in  jointure.  De-  against 
vise  of  lands  is  not  properly  a  will,  or  like  the  Roman  testa-  I^oberts. 
ment :  it  is  not  an  institution  of  an  heir  3  if  it  was,  it  would  ja^d^g^not 
go  to  after-purchasers  ;  but  it  is  a  new  limitation  of  the  estate  P^°P|''^y  ^ 
by  a  revocable  act,  not  to  take  effect  till  after  his  death.  By 
construction  of  law  on  customary  devises,  a  man  could  not 
devise  what  he  had  not.  If  will  of  jointenant  before  the 
statute  of  devises  was  to  operate  at  all,  it  must  have  operated 
as  a  severance,  by  referring  back  to  the  will ;  but  the  law 
says,  jointenancy  cannot  be  severed  in  that  manner.  Perkins 
500.  (as  far  as  any  stress  can  be  laid  on  such  loose  sayings) 
is  to  be  understood,  that  a  devise  is  not  ineffectual,  as  having 
nothing  on  which  it  can  operate,  but  on  account  of  join  te- 
nant's right  of  survivorship.  As  to  what  follows,  it  is  not 
warranted  by  the  places  to  which  it  relates.  I  think,  on  the 
statute  32  H,  8.  he  could  not  have  devised  to  the  prejudice 
of  his  companion.  The  stat.  34  H.  8.  makes  it  clear.  To 
many  purposes,  both  the  time  of  making  and  the  death  are 
to  be  considered  to  make  a  true  construction.  Here  he  had 
not  the  power,  at  the  time  of  making  his  will.  As  to  the  [Partition  is  a 
partition,  it  is  so  far  from  making  this  devise  good,  suppos-  ^^^ocation.] 
ing  it  not  to  be  so  in  its  commencement,  that  I  apprehend, 
even  if  it  had  been  good  in  its  commencement,  the  partition 
would  have  been  a  revocation  ;  for  the  estate  must  continue 
the  same  it  was  at  the  time  of  making  the  will :  any  thing 
that  makes  an  alteration  in  it  amounts  to  a  revocation,  even 
though  done  with  an  intention  to  substantiate  the  will.  1  Ro. 
Abr.  614.  If  one  devises  lands,  and  after  makes  a  feoffment 
to  the  use  of  his  will,  it  is  a  revocation  :  so  if  one  covenants 
to  levy  a  fine  to  the  use  of  such  person  as  he  shall  name  by 
his  will ;  he  then  makes  his  will,  and  devises  his  land,  and 
afterwards  levies  a  fine  in  performance  of  his  covenant ;  it  is  [  619  ] 
a  revocation.  If  one  considers  the  nature  of  partition,  even 
in  case  of  tenancy  in  common,  it  works  an  alteration  of  es- 
tate. While  the  estate  stands  in  common,  each  is  seised  of 
the  whole,  in  common  with  his  companion  ;  the  instant  of 
the  partition,  each  has  a  sole  estate  in  a  moiety.  Incase  of 
jointenancy,  partition  defeats  the  right  of  survivor,  and 
gives  each  a  separate  estate,  attended  with  diiferent  qualities 
as  to  tlie  actions  and  remedies  to  whicli  they  are  entitled. 
The  act  of  partition  is  inconsistent  with  the  will :  by  the 
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Swift      will,  he  gives  the  estate  to  his  wife ;  by  the  partition,  to 

against     himself  and  his  heirs. (A) 

WiLMOT,  Justice :  It  is  a  clear  case  :  Stat.  32  H,  8.  operated 
as  giving  a  power  to  dispose  by  this  mode ;  must  be  taken 
strictly.  All  the  determinations  go  upon  the  testator  having 
lands  at  the  time  of  the  will.  Here  the  testator  clearly  had 
not  a  devisable  estate  at  the  time  of  the  will.  Subsequent 
events  will  have  effect  upon  the  operation  of  wills ;  as  where 
an  estate  for  life,  remainder  in  fee,  and  the  tenant  for  life 
dies  before  the  testator,  the  remainder  passes  in  possession ; 
but  as  to  the  power,  the  party  must  have  it  at  the  time 
of  the  will  5  the  cases  do  not  warrant  the  observation  in 
Perkins. 

Sir  Joseph  Yates,  Justice  :  Case  clear.  Jointenant  can- 
not devise.  A  man  cannot  devise  what  he  has  not  at  the 
time.  He  must  have  the  lands,  plain  from  the  manner  of 
pleading,  viz,  that  he  was  seised;  and  being  seised,  devised. 

Judgment. 


(A)  Vide  3  P.  W.  169,  170,  n.  Tenant  in  common  devised,  and  then  a 
partition  and  fine,  and  held  no  revocation.  (2) 


(2)  Luther  v.  Kirhy.  A  mere  par- 
tition whether  by  compulsion  or  agree- 
ment, is  not  a  revocation:  but  the  slight- 
est addition,  as  a  power  of  appoint- 
ment, prior  to  the  limitation  of  uses,  is 
sufficient,  Knollys  v.  Akocky  7  Yes. 


564.  Ward  v.  Moore^  4  Madd.  372. 
Rawlins  v.  Burgess^  2  V.  &  B.  387. 
See  Harmood  v.  Oglander^  6  Ves.  219. 
Goodiitle  v.  Otway^  1  Bos.  &  Pul.  585. 
Maundrell  v.  Maundrell,  10  Ves.  256, 
264. 
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BROWN  against  QUILTER.  Case  302. 


[Lib.  Reg.  1763.  A.  fol.  483.]  Chancer>^ 

1st  June,  1764. 

Plaintiff  took  a  house  and  wharf  at  Wappiag,  belonging  Lessee  of  a 
to  the  defendant^  for  a  term  of  years,  and  in  the  lease  the  ^^^^.^^  cove- 
plaintiff  covenanted  to  repair,  &c.  accidents  hy  fire  excerpted;  wants  to  re- 
and  the  defendant  covenants,  in  the  usual  manner,  for  quiet  dents^y  fire 
eniovment.    The  house  was  afterwards  burnt  down,  and  the  excepted;  the 

^  ^  ^  ^  ^       house  IS  burnt 

defendant  having  insured  it  at  500/,  in  the  Hand-in-hand  in-  down,  and  the 
jsurance  office,  received  the  insurance  money.  insured  ^re-^ 

ceived  the  in- 
surance-money, but  neglected  to  rebuild  ;  and  brought  an  action  at  law  for  the  rent.    Bill  for 
an  injunction,  and  held  proper  till  the  house  is  rebuilt ;  but  went  off  on  another  matter.  (1) 

The  defendant  neglecting  to  rebuild  the  house,  the  plain-  [  620  ] 
tiff  refused  to  pay  the  rent  which  became  due  after  the  house 
was  burnt ;  and  the  defendant  having  brought  an  action  for 
the  rent,  the  plaintiff  brought  a  bill  for  an  injunction,  and  to 
compel  the  defendant  either  to  rebuild  the  house,  or  to  pay 
the  insurance-money  to  the  plaintiff,  towards  satisfaction  of 
his  loss.  The  defendant,  in  his  answer,  insisted  upon  his 
right  to  the  insurance-money,  and  to  be  paid  the  rent,  with- 
out rebuilding  the  house  5  but  offers  to  discharge  the  plain- 
tiff* from  the  lease. 

Mr.  Yorke^  for  plaintiff: 

1st,  Whether  the  plaintiff  has  a  remedy  at  law  ? 

2d,  Supposing  he  has,  whether  he  has  not  a  right  to  a  spe- 
cific performance  of  the  covenant  for  quiet  enjoyment,  by 
rebuilding;  or  to  have  the  insurance-money  as  a  reasonable 
satisfaction  ? 

To  1st,  Suppose  he  could  recover  damages  at  law,  yet  he 
cannot  prevail  against  the  covenant  for  payment  of  rent. 
Monk  V.  Cowjier,  2  Stra.  founded  upon  the  case  of  Paradinc 
v.  Jane,  in  Allcyn,  where  it  \vas  held,  That  a  covenant  to 

(1)        Steely.  Wright,    1  T.  R.  Ves.  402.     18  Yes.  56.      White  v. 

708.      r>ut  see  llarc    v.  Grove,    3  Warner,  2  Mcr.  -460.  Rotje  v.  Harris, 

Anslr.  087.     Ilollzapffdl  v.  Baker,  2  Vine  212,  in  nolr.  Sec  Reynolds 

18  Vc's.   115.     mil  V.  Bare  la  ij,   16  \\  Pitl,  19  Vcs  l-ll. 
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Brown 
against 

QUILTER. 


[  621  ] 


[Covenant  for 
quiet  enjoy- 
ment does  not 
oblige  lessor  to 
rebuild.] 


pay  rent  is  binding  on  the  tenant  in  every  event,  and  in  every 
state  and  condition  of  the  premises ;  no  remedy  at  law,  but 
on  the  covenant  for  quiet  enjoyment,  which  is  greatly  inad- 
equate and  insufficient. 

2d  Q.  The  distinction  is  taken  by  Lord  Coke,  between  a 
tenant  coming  in  by  law,  and  by  his  own  act,  under  an 
agreement;  the  former  as  tenant  by  courtesy,  &c.  is  not 
liable  to  make  good  damages  done  by  the  act  of  God;  the 
latter  is  bound  by  his  covenant  to  make  good  the  damages  in 
every  event.  There  being  an  exception  of  accidents  by  fire 
in  the  tenant's  covenant,  the  landlord  is  bound  to  rebuild,  by 
virtue  of  the  covenant  for  quiet  enjoyment.  There  ought  to 
be  the  same  rule  of  justice  to  bind  the  lessor  as  does  the 
lessee.  The  covenant  to  pay  rent  binds  the  tenant  in  every 
event,  the  covenant  for  quiet  enjoyment  ought  to  bind  the 
landlord  in  every  event.  The  reason  holds  rather  stronger 
against  the  lessor,  because  of  the  covenant  for  payment  of  the 
rent.  How  is  the  benefit  of  the  covenant  to  be  obtained  ? 
only  by  rebuilding,  or  by  having  the  insurance-money.  The 
Court  will  not  send  the  parties  to  law  on  an  issue  of  quantum 
damnificatusy  for  the  defendant  has  measured  them  by  the 
insurance. 

Lord  North iNGTON,  Chancellory  took  it  up  as  soon  as  Mr. 
Yorke  had  spoke. 

There  is  no  room  for  a  specific  performance ;  a  covenant 
for  quiet  enjoyment  does  not  extend  to  oblige  the  lessor  to 
rebuild. 

The  principle  which  governed  in  Blank  v.  Cowper^  and  in 
Paradine  v.  Ja7ie,  is,  that  the  tenant  covenants  to  pay  rent 
in  whatever  state  the  premises  may  be.  The  Court  in  those 
cases  saw  a  cross  remedy  for  the  tenant ;  but  that,  in  my 
opinion,  would  be  very  inconvenient,  for  then  actions  would 
be  brought  on  each  side  every  quarter,  and  they  would  reco- 
ver one  shilling  damages  in  each  action.  This  would  be 
very  vexatious  and  endless,  and  introduces  a  kind  of  equity. 
The  justice  of  the  case  is  so  clear,  that  a  man  should  not 
pay  rent  for  what  he  cannot  enjoy,  and  that  occasioned  by 
an  accident  which  he  did  not  undertake  to  stand  to,  that  I 
am  much  surprised  it  should  be  looked  upon  as  so  clear  a 
thing,  that  there  should  be  no  defence  to  such  an  action  at 
Law  ;  and  that  such  a  case  as  this  should  not  be  considered 
as  much  an  eviction,  as  if  it  had  been  an  eviction  of  title  ;  for 
the  destruction  of  the  house  is  the  destruction  of  the  thing. 
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Though  this  covenant  does  not  extend  to  oblige  the  defend-  Brown 

ant  to  rebuild,  yet  when  an  action  is  brought  for  rent  after  against 

the  house  is  burnt  down,  there  is  a  good  ground  of  Equity  Quilter. 

for  an  injunction,  till  the  house  is  rebuilt.    The  defendant,  f £"re nt  ourt 

by  his  answer,  offers  an  equity,  which  is,  to  take  back  the  would  restrain 

^  ni       Aii-TJi.'     till  house  was 

lease,  and  consent  to  its  being  cancelled.    And  his  liordship  rebuilt.] 
was  going  to  give  directions  for  that  purpose,  but  the  plain- 
tiff being  present  in  Court,  and  chusing  to  continue  tenant 
without  having  the  house  rebuilt,  rather  than  give  up  the 
lease,  his  Lordship  dismissed  the  bill,  with  costs. 


HEURTLEY  against  MASON  and  Others.  Case  304. 


[No  Entry.]  ^^^'''f,^'. 
^  ^  1st  June  1764. 


William  Wenman,  being  entitled  to  900/.  that  is,  600/.  Settlement  of 
on  land-tax  tally,  and  300/.  on  bond,  by  indenture  5th  June    [  622  ] 
1711,  and  made  after  marriage,  reciting  to  be  made  at  the  money  on  hus- 
request  of  Ellen  his  wife,  and  in  consideration  of  600/.  paid  ^^f^^  &c. ; 
to  him  as  her  marriage  portion,  and  out  of  love  and  affection  f    in  case  the 

...   -     ,     1  ^  ,  i,„       /    ,  ,         .  -,  -,  husband  shall 

which  he  had  for  said  Ellen,  had  agreed  to  sign,  settle,  and  die,  and  the 
set  over  the  said  ^QOl.  with  all  interest  and  securities  for  the  J^'^f 

ne  leaving  no 

same  upon  the  several  trusts  and  for  the  uses,  intents,  and  issue  of  her 

purposes  after-mentioned,  did  assign  them,  upon  trust  that  1^8° ue' shall  die 

the  trustees,  or  the  survivor  of  them,  or  the  executors  of  j,"  ^^jf^^^J^f 

such  survivor,  shall  permit  William  TFenmon,  or  his  assigns  then  the  mo- 

(during  the  joint  lives  of  him  and  Ellen  his  wife),  to  receive  ^^^J  Issi^ned^^ 

the  interest  of  said  debts  and  monies,  in  whose  hands  soever  to  the  wife, 

the  said  monies  shall  be,  or  shall  be  placed  out  at  interest;  sue^\i  daughter 

and  from  and  after  the  death  of  the  said  TFilliam  TFenman,  ^^^^j 

if  the  said  Ellen  shall  survive  him,  he  having  issue  of  her  and  died  in'the 

body  begotten,  then  upon  further  trust,  that  the  said  trus-  I'/othgT  j^^^^^^^^ 

tees  shall  permit  the  said  Ellen  TVenman,  and  her  assigns  ing  two  chiui- 

reu  who  sur- 
vived their  grand-mother.  Held  the  daughter  acquired  a  vested  interest  transmissible  to  her  re- 
presentatives. (1) 

(1 )  See  Wecdon  v.  7t'//,  2  Atk.  123.    v.  Muin^  1  J.  &  W.  1.  HinchinbroUc 
Ucnncl  w.Scijinour^  ante  521.    flaW-    v.  Scj/tnour,  1  Bro.  C.  C.  396. 
f(Lv  V.  Wilson^  16  Ves.  168.  Walker 
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Heurtley   during  her  life  (if  such  child  or  children  of  the  said  William 
against      Wenman,  on  the  body  of  the  said  Ellen  begotten,  shall  so 

and^Others  ^^^S  1^^^)?  receive  the  interest  of  the  said  debts  and  mo- 
nies, in  whose  hands  soever  the  same  shall  be  placed  out  at 
interest;  and  upon  further  trust,  that  from  and  after  the 
decease  of  the  said  William  Wenman  and  Ellen  his  vi^ife, 
they  having  issue  of  their  bodies  begotten,  then  the  said 
debts  and  monies  assigned  to  the  trustees  as  aforesaid,  shall 
go  and  be  paid  to  and  for  the  use  of  such  child  and  children, 
and  to  the  survivors  and  survivor  of  them  attaining  the  age 
of  twenty-one  years,  part  and  share  alike ;  and  if  such  child 
or  children  shall  die  before  attaining  the  said  age,  after  the 
death  of  the  said  William  Wenman  and  Ellen  his  wife,  then 
the  said  debts  and  monies  assigned  to  the  trustees,  or  what 
shall  remain  thereof,  shall  go  and  be  paid  to  John  Farr  (bro- 
ther of  the  said  Ellen  Wenman^  and  one  of  the  trustees), 
if  he  shall  be  then  living ;  but  if  he  shall  be  then  dead,  then 
to  such  person  or  persons  as  the  survivor  of  the  said  Wil- 
liam Wenman  and  Ellen  his  wife  shall,  by  any  writing  under 
his  or  her  hand  and  seal  (so  surviving),  or  by  his  or  her  last 
will  and  testament,  testified  by  two  or  more  credible  wit- 
nesses, direct  or  appoint ;  and  in  default  of  such  direction 
and  appointment,  then  to  the  executors  or  administrators  of 
such  survivor ;  and  in  case  the  said  William  Wenman  shall 
die,  and  the  said  Ellen  survive,  he  leaving  no  issue  of  her 
[  623  ]  body  hegotten,  or  that  such  issue  shall  die  in  the  life- time  of 
the  said  Ellen,  then  upon  trust  that  the  trustees  shall  trans- 
fer and  assign  the  said  debts  and  monies  unto  the  said  Ellen, 
her  executors,  administrators,  or  assigns,  to  and  for  her  and 
their  own  use  and  disposition;  and  also  in  case  the  said  Ellen 
shall  die,  and  the  said  William  survive  her,  he  having  then 
no  issue  on  her  body  begotten,  or  that  such  issue  should  die 
in  the  life-time  of  the  said  William  Wenman^  and  the  said 
John  Farr  shall  be  then  also  dead,  then  upon  this  further 
trust,  that  the  said  trustees  shall  transfer  the  said  debts  and 
monies  to  the  said  William  Wenman^  his  executors,  admin- 
istrators, or  assigns,  for  his  and  their  own  use  and  disposi- 
tion. 

There  was  issue  of  the  marriage,  a  daughter  only,  who 
married  defendant  Abel  Heurtley,  attained  twenty-one,  but 
died  in  the  life-time  of  Ellen  her  mother,  leaving  two  child- 
ren, the  plaintiffs.  The  mother  afterwards  died,  having 
made  her  will,  and  the  plaintiffs,  her  grand  children,  residu- 
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ary  legatees,  and  the  defendants,  Mason  and  — —  ,  ex-  Heurtley 

ecutors. 

Bill  for  an  account  of  her  personal  estate,  to  be  secured  Others, 
for  plaintiff's  benefit. 

The  question  on  this  settlement  is,  Whether  (as  Marga- 
ret Heurtley,  the  late  wife  of  defendant  Abel  Heurtley, 
lived  to  attain  twenty-one)  the  900/.  did  not  vest  in  her,  and 
is  not  become  transmissible  to  the  defendant  Abel  Heurtley^ 
as  her  administrator  ?  or  Whether,  as  she  died  in  the  life- 
time of  Ellen  Wenman,  her  mother,  such  900/.  does  not 
belong  to  her  estate,  and  consequently  to  the  plaintiffs  ? 

Lord  NoRTHiNGTON,  Chancellory  was  clear  of  opinion. 
That  the  intention  of  the  settlement  was,  that  the  husband 
or  wife  should  not  have  the  absolute  disposition  of  the  mo- 
ney, but  in  case  there  was  no  descendant  of  them  living  at 
the  death  of  the  survivor  of  them.  That  the  words,  ^'^  leav-  [Words  ^Heav- 
ine:  no  issue/'  in  the  last  clause,  are  to  be  construed,  "  leav-  ^"^s  «o  issue;' 

^  ^  ^  ,         .  .  construed 

ing  no  posterity The  word  issue  is  nomen  collectivum,  and     leaving  no 
does  not  in  that  part  of  the  will  mean  children,  as  it  does  in  P^^*^^^^^-  (2)1 
some  parts  of  it.    That  as  the  daughter  attained  twenty-one 
and  left  issue,  though  she  died  in  her  mother's  life-time,  the 
last  clause  did  not  take  place,  but  was  an  interest  vested  in 
the  daughter,  and  transmissible  to  her  representatives. 


(2)  See  Wythe  v.  Thurlston^  ante  555.  Sibley  v.  Perry^  7  Ves.  522.  Leigh 
V.  Norbury^  13  Ves.  340.    See  Oxford  v.  Churchill^  3  V.  &  B.  87. 
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Case  305.  Ex  parte  SMITH. 


'27thX:er                           [t^ib.  Reg.  1764.  B.  fo.  310.] 
1764.   

Infant  trustee  On  reference  to  the  Master,  to  see  whether  an  infant  was 
Anne,  being  ^  trustee  within  the  stat.  7  Anne,  the  Master  reported,  He 
tenant  in  tail  ;  and  that  in  order  to  make  a  conveyance,  it  was  neces- 

ordered  to  siif-  sary  he  should  sutler  a  common  recovery  ;  and  he  stated  the 
far  a  recovery,  ^-^j^^  by  which  it  appeared  that  the  infant  took  an  estate 
tail  in  the  trust  premises  under  the  will  of  the  surviving  trus- 
tee, not  by  a  particular  description,  but  by  general  words  of 
all  his  estate.  Mr.  Sewell  moved.  That  the  infant  might  be 
ordered  to  suffer  a  common  recovery ;  but  Lord  Chancellor 
doubting  of  the  propriety  of  such  order,  the  motion  was  di- 
rected to  stand  over,  and  precedents  were  to  be  searched. 
On  the  next  day  it  was  moved  again,  and  two  precedents 
having  been  left  with  his  Lordship  over  night,  he  made  the 
like  order.  He  expressed  his  doubts  whether  it  could  be  done 
without  a  privy  seal.  (1) 

Q.  Why  a  privy  seal  should  be  necessary  ?  The  words  of 
the  statute  empower  an  infant  trustee  to  convey  generally, 
without  specifying  any  mode  of  conveyance  ;  and  a  common 
recovery  is  a  conveyance. 

(1)  See  Ex  parte  Bowes ^  3  Atk.  empowers  infant  trustees  to  convey,  by 

164.,  where  the  same  doubt  was  ex-  the  direction  of  the  court  of  Chancery, 

pressed  by   Lord   Hardwicke.    The  Exchequer,  &c.  such  direction  to  be 

stat.  of  7  Anne  c.  19.  is  repealed  by  obtained  upon  petition, 
stat.  6  Geo.  4.  c.  74.,  which  last  act 
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SHELDON  against  COX,  DRUMMOND,  and  Others.     Case  306. 


In  Chancery, 
30th  June  and 


[Lib.  Reg.  1763.  B.  fo.  435.]  2d  July,  1764. 


By  an  Act  of  Parliament,  Dr.  Markham  and  Mr.  Salter  [S.  C.  2  Eden. 

224  1 

were  empowered  to  purchase  estates  in  and  near  Bean's  Yard  j^iotice  to  agent 
Westminster,  to  enable  them  to  build  a  square,  &c.  for  the  affects  the 
better  accommodation  of  the  school,  &c.  pnncipal.(i) 

The  defendant  Cox  (who  was  a  barrister  at  law,  and  who 
appeared  to  have  taken  the  management  of  the  affair  upon 
himself)  purchased  a  parcel  of  ground,  with  old  houses 
upon  it,  which  was  held  of  the  Dean  and  Chapter  of  West- 
minster  ;  and  having  got  a  renewal  according  to  the  powers 
in  the  Act,  for  99  years,  npon  the  12th  day  of  May  1757, 
borrowed  3,500/.  of  the  plaintiff.  Colonel  Sheldon,  and  gave 
him  a  declaration  of  trust  of  the  premises,  as  a  security,  and 
also  delivered  him  the  renewed  leases ;  but  this  security 
was  not  registered.  The  declaration  recited  the  Act  of  Par-  [  625  ] 
liament :  That  Markham  and  Salter  had  assigned  all  their 
powers  under  the  Act  to  Cox.  It  also  recited  the  purchase 
of  the  ground,  and  the  renewal  of  the  leases  by  Cox  ;  and 
also  that  it  was  the  intent  of  all  parties,  that,  after  such  es- 
tates thould  be  bought  in.  Cox  should,  with  all  convenient 
speed,  dispose  of  the  ground  upon  v/hich  such  new  square 
and  streets  were  intended  to  be  built,  at  proper  ground- 
rents  ;  and  when  the  same  were  completed,  should  sell  such 
ground-rents,  and  appjy  the  money  arising  thereby  in  dis- 
charge of  all  money  laid  out  in  the  purchase  of  the  said  es- 
tates, and  other  expences  attending  the  scheme  proposed  by 
the  Act  of  Parliament ;  and  to  account  with  Markham  and 
Salter  for  the  residue  thereof. 

Cox  having  built  nine  houses,  four  of  which  were  erected 
upon  the  ground  in  security  to  plaintiff,  grants  a  lease  of  all 
the  nine  to  defendant  Iloare,  reserving  a  ground-rent,  whicli 
was  said  to  be  done  for  the  purpose  of  establishing  a  rent  ; 


(I)  See  Lc  Neve  v.  Ncvc\  ante  43S,  and  note  (1)  tlicrc. 
3  c 


\ 


f 
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Sheldon     and  Hoare  declared  himself,  in  writing,  to  be  only  a  trustee 
against     in  such  lease  for  Cox, 
Drummond  ^^^^  March  17^8,  an  assignment  is  made  by  Hoare  to 

and  Others'  Markham^  of  the  four  houses,  for  securing  2,800/. 

On  22d  July  1758,  an  assignment  is  made  of  all  the  nine 
houses,  to  defendant  Drummondy  by  Hoare,  for  securing 
5,000/.  and  by  an  indorsement,  they  are  afterwards  made  a 
security  to  Drummond  for  1,000/.  more. 

Neither  Drummond  nor  Markham  had  actual  personal  no- 
tice of  the  mortgage  to  the  plaintiff,  nor  of  each  other's 
mortgage ;  but  they  admitted  in  their  answer,  that  they  em- 
ployed Cox  as  their  counsel  and  agent  in  these  transactions, 
and  nobody  else.  Drummond  registers  his  mortgage,  and 
so  does  Markham.  Bill  by  plaintiff  for  a  sale  of  the  pre- 
mises, and  to  be  paid  his  mortgage  money  in  the  first  place. 
Several  Questions  were  made. 
Lord  North iNGTON,  Chancellor : 

1  st.  Whether  plaintiff's  security  is  not  confined  to  the 
mere  ground-rents  ?  or  whether  it  extends  to  the  buildings  ? 
[  626  J        2d,  Whether  the  defendants  Drummond  and  Markham 
are  to  affected  with  notice  to  Cox,  their  agent,  of  the  plain- 
tiff's security  ? 

3d,  Whether,  notwithstanding  such  notice,  they  are  not 
entitled  to  priority,  by  reason  of  their  securities  being  re- 
gistered before  the  plaintiff's  was  ? 

To  the  1st  Question,  It  was  said  to  be  the  intention  of  the 
plaintiff  and  Cox,  to  make  only  the  ground-rents  a  security 
to  plaintiff,  in  order  to  leave  room  for  executing  the  general 
scheme ;  which  could  not  be  done,  if  his  security  was  to  ex- 
tend to  the  buildings    and  it  was  argued  from  the  recital  of 
the  deed  declaring  the  trust.    But  Lord  Chancellor  North- 
[Person  taking  ington  was  clear  of  opinion.  That  the  plaintiff  was  to  have 
lease^^of'knd    ^  Security  to  the  extent  of  Cox's  interest ;  and  said,  that  if 
on  mortgage,    ^  -pudin.  had  taken  a  building  lease  of  Cox^  with  notice  of 

with  notice  of  . 

the  mortgage,  plaintiff's  mortgage,  it  would  have  been  liable  to  plaintiff's 
areHabie^t?    demand;  and  that  he  should  have  so  decreed,  though  it 

demand  of  would  be  a  hard  case,  and  painful  to  him  to  make  such  a 
mortgagee,]  ^^^^^^ 

To  2d,  He  said  it  was  a  fixed  and  settled  point,  that  no- 
tice to  the  agent  was  notice  to  the  principal.  Cox  being 
owner  of  the  estate  makes  no  difference.  He  acted  in  dif- 
ferent capacities ;  and  it  is  the  same  as  if  they  had  been  in 
different  persons.    There  is  no  difference  between  personal 
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and  constructive  notice  in  its  consequences,  except  as  to  Sheldon 
guilt ;  if  there  was,  it  would  be  very  inconvenient ;  and  ^g^mst 
notice  would  be  avoided  in  every  case,  by  employing  an  Drummond 
agent.  and  Others. 

To  3d,  The  stat.  of  Q.  Anne  was  intended  only  to  protect  Subsequent 
purchasers  against  secret  conveyances,  but  does  not  prevent  ^^i^^^^^^^l^l^ 
their  being  affected  with  notice  in  the  same  manner  as  if  that  is  affected 

statute  had  not  been  made.  of  prior  in- 

cumbrancer 
not  registered.  (2) 

On  the  2d  Question  Mr.  Yorke,  for  plaintiff,  cited  Bro- 
therton  v.  Nott,  2  Vern.  5/4. ;  Jennings  v.  More,  2  Vern. 
609. 

On  the  3d  Question  he  cited  Lord  Forbes  v.  Nelson,  in 
Dom.  Proc.  23d  February  1722,  on  appeal  from  Ireland; 
Blades  v.  Blades,  Eq,  Ca.  Abr.  358. ; 

Chivall  V.    Nicholls,  in   Exchequer,   10th  December,     [  627  ] 
1725;  (3) 

Le  Neve  v.  Le  Neve,  in  Chancery,  9th  December, 
1747.(4) 

Note,  The  3d  Question  was  not  spoke  to  by  the  Counsel 
for  the  defendants,  and  only  by  Mr.  Yorke  for  the  plaintiff. 
Q.  Whether  well  considered  ? 

Q.  The  cases  of  Blades  v.  Blades,  Chivall  v.  Nicholls,  Le 
Neve  v.  Le  Neve,  seem  to  have  been  determined  on  circum- 
stances of  fraud. 


(2)  Le  Neve  v.  Neve^  ante  441, 
note  (4)  there. 


and 


(3) 
(4) 


1  Stra.  564. 
Ante  439. 


So  2 


627 


CASES  IN  CHANCERY. 


Case  307.     GEORGE,  on  Demise  of  THORNBURY,  against  JEW. 

C.  B.  Michael- 
mas 22  G.  2.  

Willes,  Ch.  J., 
Birch,  J. 

Case  made  at       WiLLES,  Chief  Justicc^  delivered  the  opinion  of  the 

mer  Assizes,      I^OUrt ; 
1764. 

[Feme  covert  cannot  at  law  make  will  of  copyhold  lands  surrendered  by  her  before  marriage 
to  the  use  of  her  will ;  nor  can  she  declare  the  uses  of  the  surrender.  (1)] 

A7ine  Thornhury,  widow,  being  seised  in  fee  of  the  pre- 
mises in  question,  being  copyhold  lands  lying  in  W^orcester^ 
shire,  on  the  16th  August  1712,  surrendered  the  same  to  the 
use  of  her  last  will. 

20th  November  1/14,  upon  and  previous  to  her  intermar- 
riage with  her  husband  John  Paddy  Smith,  she  entered  into 
articles  reciting  the  said  surrender,  and  that  the  intended 
husband  agreed  that  she  should  have  power  to  settle  her  es- 
tate, or  to  devise  the  same,  during  coverture,  without  his 
contradiction. 

24th  June  1736,  she  and  her  husband  mortgaged  the  pre- 
mises to  Thomas  Shepherd  for  99  years  ;  but  no  fine  was 
levied,  or  surrender  made,  but  the  lord's  licence  to  alien 
without  incurring  forfeiture. 

6th  August,  1743,  she  made  her  will,  reciting  her  power 
-  to  make  such  will  under  the  articles ;  and  devised  the  pre- 
mises to  her  then  husband  and  son  Paddy  Smith,  and  to 
the  survivor  of  them,  and  to  their  heirs  and  assigns  for  ever. 
Wife  died. 

Her  son  of  her  first  marriage,  and  heir  at  law,  brings  an 
ejectment  against  defendants,  who  claim  under  the  de- 
visees. Q.  Whether  there  is  any  title  in  the  lessor  of  the 
plaintiff  ? 

[  628  ]  And  I  cannot  help  saying,  that  I  have  the  strongest  incli- 
nation in  favour  of  the  defendant :  but  as  this  is  in  a  Court 
of  Law,  we  must  determine  according  to  the  strict  rules 


(1)  See  Doe  dem.  Hodsden  v.  Staple,^  2  T.  R.  684.  Taylor  v.  Phillipps, 
1  Ves.  228. 
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of  Law ;  but  Courts  of  Equity  can  go  farther  than  we  George 
can.  Y"''^  . 

In  determining  this  case^  I  shall  lay  down  these  three  pro- 
positions  : 

1st,  It  is  a  rule,  a  feme  covert  cannot  make  a  will  of  [Feme  covert 

cannot  make  a 

lands.  will  of  lands.] 

2d,  The  surrender  by  her  when  sole  became  void,  or  at  [Sm-render  by 

1      .  1    1  1  *  ii  •  feme  sole,  to 

least  was  suspended  by  the  marriage.  ^^.{j^ 

becomes  void 
or  suspended  by  marriage.] 

3d,  The  land  which  is  surrendered  to  the  lord  is  not  vested  [Land  surren- 

^  J  .      dered  to  lord 

in  him  as  a  trustee,  but  he  is  only  an  instrument,  or  conduit-  is  not  vested 
pipe,  by  or  through  whom  the  lands  must  be  conveyed  ac-  j^^^j^g  J'  ^ 
cording  to  the  surrender. 

As  to  the  1st,  It  is  contrary  to  the  34th  and  35th  H.  8. 
ch.  5.  that  a  feme  covert  should  make  a  will ;  for  by  that 
statute  all  wills  made  by  feme  coverts  shall  not  be  good  in 
law. 

But  it  was  argued,  That  the  consent  of  the  husband  by  [Husband  can- 
the  articles  gave  her  the  power  of  devising,  though  by  law  w'ife^Tmlkes 
she  could  not  otherwise  do  it :  and  many  cases  were  cited, 

.  lands.  (2jJ 

to  endeavour  to  prove  this  doctrine. 

But  they  were  all  cases  of  wills  of  personal  estate  made 
by  virtue  of  such  an  agreement :  and  there  can  be  no  doubt 
but  the  husband  may  give  her  a  power  to  dispose  of  her  per- 
sonal estate,  because  by  marriage  he  hath  the  sole  property 
in,  and  power  over  it :  but  it  is  otherwise  of  lands  of  inherit- 
ance belonging  to  the  wife ;  and  he  cannot  give  her  such  a 
power  to  make  a  will  in  prejudice  of  her  heir  at  law.  There- 
fore this  agreement  signifies  nothing. 

As  to  the  2d  Question,  This  surrender  was  thereby  flue-  [^  presenta- 

.  1       T    1  •!!  Pill  1         ^^on  is  revoca- 

tuatmg  and  ambulatory  till  some  lurther  legal  act  was  done  bie  tiu  induc- 
to  complete  it ;  and  is  like  the  case  of  a  presentation,  which 
is  revocable  and  fluctuating  till  induction.  Therefore  the 
marriage  either  made  it  absolutely  void,  or  at  least  sus- 
pended it;  in  either  of  which  cases  the  operation  of  it  is  [  629  ] 
prevented,  and  of  consequence  it  can  vest  no  interest  in 
the  defendant. 

(1)  The  cases  of  Wright  v.  Cado'  coverture ;  a  court  of  equity,  in  case  of 
gan,  and  Rippon  v.  Daiodi7tg,  ante  such  disposition,  considering  tlie  heir 
468  and  505,  settled  that  the  liusband  as  a  trustee,  and  will  oblige  him  to  con- 
and  wife  may,  by  articles  previous  to  vey  to  the  party  in  favour  of  whom  the 
marriage,  enable  the  wife  to  dispose  of  wife  appoints, 
her  real  estate  by  deed  or  will  during 
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As  to  the  3d'Question,  The  lord  can  never  be  considered 
as  a  trustee,  in  whom  the  land  is  to  vest  for  the  benefit  of 
the  devisee  ;  for  it  appears  plainly  by  Poph.  174.,  4  Co.  23., 
and  Cro.  El.  441.  that  vrhenever  the  fee-simple,  &c.  of  a 
copyhold  is  by  surrender  limited  to  the  use  of  a  will,  the 
fee-simple  remains  in  the  copyholder,  and  is  not  vested  in 
the  lord.  Therefore  he  cannot  be  considered  as  a  trustee, 
having  no  estate  vested  in  him  for  that  purpose. 

As  to  the  mortgage,  it  must  be  bad  at  all  events  ;  for  there 
ought  to  have  been  either  a  fine  or  surrender,  so  as  the  feme 
[A  custom  for  might  be  privately  examined  :  for  a  custom  to  bar  without 

feme  covert  j  • 

to  bar  with-     Surrender  or  private  exammation  would  be  bad. 

out  surrender 

and  private  examination  is  bad.] 

Therefore,  on  the  whole,  we  are  all  of  opinion  for  the  les- 
sor of  the  plaintiff,  that  he  hath  a  good  title  ;  for  it  is  cer- 
tain, j^nne  Smith,  being  a  feme  covert,  could  not  make  a 
will ;  and  it  is  as  certain,  she  could  not  declare  the  uses  of 
the  surrender ;  because,  being  void  or  suspended  by  the  mar- 
^  riage,  it  could  not  operate. 

Postea  must  be  delivered  to  the  plaintiff.  (4) 


George 
against 
Jew. 

[When  fee 
simple  is 
surrendered 
to  use  of 
will,  the  fee 
remains  in 
copyhold- 
er.  (3)] 


(3)  See  Gilb.  Ten.  195,  430.  Bur- 
goin  V.  Spurlin,  Cro.Car.  283.  Roe  v. 
Loveless,  2  Barn.  &  Aid.  456. ;  and 
therefore,  he  may  surrender  it  again  to 
a  stranger,  without  a  formal  revocation 
of  the  surrender  to  his  will.  Fitch  v. 
Hockley,  Cro.  Eliz.  441.  Thrustout 
V.  Cunningham,  2  J.  Black.  1046. 
So,  if  he  die  without  a  will,  or  mak- 
ing a  will,  devise  only  a  particular  in- 
terest, the  whole  in  one  case,  and  the 
part  undisposed  of  in  the  other,  will 
descend  to  his  customary  heirs,  Bullen 
V.  Grant,  Cro.  Eliz.  148.  1  Leon  174. 
Gilb.  Ten.  430.— — And  so,  also,  if 
a  copyholder  surrender  to  the  use  of 
his  will,  and  devise  to  his  customary 
heir,  the  heir  shall  be  in  by  descent, 
Stra.  487.  Clarke  v.  Smith,  Lutw.  244. 
Doe  V.  Timmins,  1  Barn.  &  Aid.  530. 
et  vide  Watk.  Desc.  271.,  and  see  2  J. 
Black.  Rep.  1046.  So,  if  a  copyhold- 
er, seised  in  fee,  surrender  to  the  use 
of  his  will,  and  afterwards  surrender  to 
particular  uses,  with  the  ultimate  to 
his  own  right  heirs,  he  shall  be  in, 
of  his  old  estate,  and  may  devise  the 


reversion  without  any  fresh  surrender 
or  admission,  Fearne's  Contingent  Re- 
mainders. Thrustout  and  Gower  v. 
Cunningham,  2  Just.  Black.  Rep. 
1046.  But  if  copyholder  for  life  sur- 
renders to  the  use  of  another,  and 
the  lord  grant  to  that  other,  he  is 
in  by  the  lord,  and  not  by  the  sur- 
renderor, King  V.  Lorde,  Cro.  Car.  204. 
1  Mod.  209.  See  Kirk's  case,  1  Freem. 
191. 

C4)  It  appears  from  Serjeant  Hill's 
MSS.  Book  ii.  p.  149.,  where  the  ar- 
guments of  counsel  are  also  given  at 
length,  that  the  lessor  of  the  plaintiff* 
was  the  son  and  heir  by  her  former 
husband,  Joh7i  Thornbury,  and,  as 
such,  customary  heir  to  her  copyhold 
estate,  if  not  disposed  of  by  the  will. 

The  defendant  Jew,  claimed  under 
a  lease  from  Paddy  Smith  and  Stephen 
Smithy  the  devisees  by  the  will. 

There  was  a  verdict,  subject  to  the 
opinion  of  the  court,  for  the  plain- 
tiff ;  and  the  general  question  made 
upon  the  case  was,  whether  the  deed 
of  mortgage  of  1736,  or  the  will  of 
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1743,  was  a  sufficient  appointment 
of  the  uses  of  the  surrender,  in  Au- 
gust, 1712,  or  whether  the  premises 
were  descended  to  the  lessor  of  the 
plaintiff,    as    heir   to    the  said  Ann 

Smith.-  The    Court  were  clearly 

of  opinion  that  the  estate  was  in  the 
lessor  of  the  plaintiff,  the  heir  at 
law,  1st.  Because  the  lease  by  way 
of  mortgage,  could  not  be  an  ap- 
pointment of  the  uses  of  the  surren- 
der, which  were,  by  that,  to  be  de- 
clared by  her  last  will.  2ndly.  Be- 
cause this  surrender,  made  when  the 
surrenderor  could  make  a  will,  pro- 


perly  so  called,  cannot  operate  to 
make  good  the  uses  declared  by  her, 
when  she  could  not  make  a  will, 
properly  so  called ;  and  therefore, 
there  should  have  been  a  fresh  sur- 
render after  marriage,  to  warrant  the 
will's  operating  as  an  appointment  of 
uses;  in  which  case  there  must  be  a 
custom  for  the  steward  to  examine 
the  wife  secretly,  as  the  judges  do 
in  case  of  a  fine,  else  her  devise 
must  be  absolutely  void.  3dly.  Because 
till  the  admittance  the  estate  is  not  in 
the  lord,  but  in  the  surrenderor. 


-  TROUGHTON 


against 


GITLEY. 


[  630  J 


A 


Case  308. 


>^7th  and  lOth^  ^ 


Nov.  1766 


[S.  C.  11  Hill. 
MSS.  p.  161.] 

A  COMMISSION  of  bankruptcy  was  taken  out  against  Kitcat,  Bankrupt  buys 
who  was  a  haberdasher  in  Bristol,  in  May  1758.(1)    In  his  mvn  stock 
the  July  following,  the  defendant  Gitley,  who  was  one  of  ees,  and  sure- 
the  assignees,  together  with  two  other  persons,  and  the  se?uri*tyfor  the 
bankrupt  himself,  agreed  with  the  other  assignee  to  buy  the  consideration, 
stock  in  trade  for  1,030/.  payable  by  instalments,  400/.  of  Continues' to 
which  was  to  be  paid  by  the  bankrupt  himself,  and  the  re-  trade  for  four 

years,  and 

tlicn  dies,  without  having  got  his  certificate ;  and  having  contracted  debts  subsequent  to 
tlie  bankruptcy,  held,  the  subsequent  creditors  are  to  be  preferred  to  the  creditors  under 
the  commission.  (2) 


4^4 


(1)  In  June  following,  his  clfects 
were  assigned  to  the  plaintilf  and  de- 
fendant. IJis  certificate  was  likewise 
prepared  about  the  same  time,  and  was 
signed  by  eighteen  of  the  principal 
creditors  (whose  debts  amounted  to 
about  3, .500/.)  but  nine  of  his  credit- 
ors, wliose  debts  amounted  to  about 
600/.,  would  not  sign  it.  Tl\is  amount 
of  debts  (lid  not  appear  in  the  cause. 
The  bankrupt  then  not  being  able  to 
obtain  his  certificate,  and  his  frieuds 
being  desirous  he  should  again  go  into 


business,  on  3d  July  the  defendant, 
his  brother,  and  one  Lcc,  agreed  with 
the  plaintilf  for  the  purchase  of  the 
bankrupt's  stock  in  trade  at  1,030/., 
and  paid  down  30/.  in  part  of  tlie  pur- 
chase-money, and  they,  together  with 
the  bankrupt,  gave  four  notes  of  250/. 
each,  for  payment  of  the  remainder  at 
dilferei^t  periods,  and  the  bankruj)t 
gave  them  a  bond  and  judgment,  by 
way  of  counter  security. 

(2)  Generally,  if  an  uncertificated 
bankrupt  trade,  either  with  or  without 
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GiTLEY. 


Trough-  maiiiing  630/.  by  the  others^  for  which  they  gave  notes  of 
TON  hand  to  the  assignees  ;  and  two  persons  joined  with  the 
bankrupt  in  the  note  for  400/.  and  took  his  bond  to  them  as 
a  counter  security. 
Assignment  by  The  bankrupt  was  put  into  possession  of  the  whole  of  the 
afteMheXath  Continued  to  carry  on  the  trade  for  four  years 

of  the  bank-  without  any  interruption  or  demand^  either  by  the  assignees 
nipt  good.  creditors^  in  v/hich  he  made  considerable  profit,  and  then 

died  intestate,  without  having  obtained  his  certificate,  and 
indebted  to  several  persons  subsequent  to  the  taking  out  the 
commission. 

The  defendant  Gitley  took  out  administration,  and  pos- 
sessed his  effects ;  and  being  removed  from  being  assignee, 
on  account  of  his  being  administrator,  after  tlie  death  of  the 
bankrupt,  the  commissioners  made  a  new  assignment  of  his 
effects  to  the  plaintiff^  who  brought  the  bill  for  an  account, 
and  to  have  the  effects  distributed  under  the  commission. 

Two  Questions  were  made  in  the  cause  : 

1st.  Whether  the  assignment,  being  after  the  death  of  the 
bankrupt,  was  a  good  assignment  ? 

2d,  Whether,  under  the  circumstances  of  the  case,  the 
creditors  under  the  commission  have  not  lost  their  priority  ^ 
[  631  ]  ^^^id  the  effects  of  the  bankrupt  possessed  by  his  adminis- 
trator, ought  not  to  be  applied,  in  the  first  place,  in  satis- 
faction of  the  subsequent  creditors  ? 

Counsel  for  the  plaintiff,  to  the  first  Question,  cited  stat. 
1  Ja.  c.  15.  as  expressly  giving  the  Commissioners  the  same 
NotBy  In  the  power  after  the  death  of  the  bankrupt  as  they  have  in  his 
casein Bur~^*    life-time  :  and  also  the  case  of  Tudway  v.  Bourne ^  before 

rows,  the  assignment  is  stated  as  having  been  made  in  the  life-time  of  the  bankrupt. 


the  permission  of  the  assignees,  they 
are  entitled  to  the  fruits  of  his  trading, 
Evans  v.  Man^  Cowp.  569.  Martin  v. 
O'Hara^  ib.  824.  Exparte  Frond- 
foot,  1  Atk.  252.  Fowler  v.  Down,  1 
-Bos.  &  Pull.  44.  Hesse  v.  Stephen- 
son, 3  Bos.  &  Pul.  565.  Everett  v. 
Backhouse,  10  Yes.  99.  But  if  the 
creditors,  under  the  first  conimission, 
suffer  the  uncertificated  bankrupt  to 
trade  and  contract  new  debts,  an  equity 
may  arise  by  which  subsequent  cre- 
ditors may  obtain  a  preference,  with  re- 
spect to  the  Jifter-acquired  effects,  1 
Mont.  B.  L.  630.    Ex  parte  Brown,  2 


Ves.  Jua.  67.  Ex  parte  Bold,  Cooke 
10.  Everett  v.  Backhouse,  10  Ves. 
99.  Ex  parte  Bourne,  2  Glynn  & 
Jameson  141.  The  authority  of  the 
above  case  was  questioned  by  the  Lord 
Eldon  in  the  case  of  Ex  parte  Martin, 
15  Ves.  114.  But  see  the  observations 
in  Ex  parte  Lees,  16  Ves.  476.  Ex 
parte  Crew,  16  Ves.  237.  and  see  Ex 
parte  Bourne,  ub  sup.  The  question  of 
priority  between  previous  and  subse- 
quent creditor,  must  be  determined 
upon  bill  and  not  upon  petition.  Ex 
parte  Storks,  2  Rose  179.  3  Ves.  &  B. 
105. 
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Lord  Chancellor,  and  afterwards  in  the  King's  Bench,  where  Troughton 
the  assignment  was  after  the  death  of  the  bankrupt;  and  against 
though  the  validity  of  that  assignment  was  not  the  question 
in  the  cause,  yet  it  shews  the  sense  of  the  Court  and  Counsel 
to  be,  that  it  was  not  disputable. 

To  the  2d  Question,  it  was  argued.  That  there  was  no  ex- 
press agreement  by  the  assignees,  that  the  specific  effects,  or 
their  produce,  should  be  discharged  from  the  demand  of  the 
creditors  under  the  commission.  That  the  assignees  could 
not  have  made  such  an  agreement  without  the  consent  of  all 
the  creditors ;  or,  at  least,  not  without  having  called  a  pre- 
vious meeting  of  them,  and  having  the  sanction  of  such  of 
them,  as  should  be  at  the  meeting.  That  it  is  nothing  more 
than  a  sale  of  the  effects  to  the  friends  of  the  bankrupt,  who 
chose  to  trust  him  with  the  effects,  which  was  at  the  peril  of 
the  creditors  under  the  commission  setting  up  their  right  to 
them.  That  every  body  was  bound  to  take  notice  of  the 
commission  ;  and  until  a  certificate  is  obtained,  and  confirmed 
under  the  Great  Seal,  or  an  express  agreement  to  discharge 
the  bankrupt  by  all  his  creditors,  he  is  incapable  of  gaining 
any  property  to  himself,  and  his  future  effects  will  be  liable 
to  the  creditors  under  the  commission. 

On  the  other  side  it  was  argued  as  a  princij)le.  That  if  a 
man  lies  by,  and  lets  another  person  make  use  of  his  property, 
he  shall  not  afterwards  claim  it.  That  the  present  case  is 
exactly  within  that  principle.  The  assignees  knew  that  the 
bankrupt  was  to  go  on  in  his  trade,  accepted  his  note,  with 
two  sureties  for  part  of  the  money,  by  which  they  acknow- 
ledged his  capacity.  His  creditors  did  the  same,  by  suffer-  [  632  ] 
ing  persons  to  deal  with  him  without  any  interruption,  or 
making  any  demand  upon  him  :  many  of  them  dealt  with  him 
themselves.  By  this  means  they  put  it  in  his  power  to  deal 
with  other  persona  upon  credit.  That  it  is  a  hard  demand, 
and  particularly  with  respect  to  the  030/.,  the  original  pur- 
chase money  paid  by  the  two  other  persons ;  for  the  cre- 
ditors under  the  commission  will  by  this  means  be  paid  twice 
over,  by  having  the  purchase  money  and  the  effects  too. 
Suppose  the  creditors  had  seised  the  effects  in  the  possession 
of  the  bankrupt,  the  next  day  after  tliey  were  sold,  it  would 
not  have  been  justifiable  :  the  doing  it  at  the  end  of  four  years 
makes  no  difference. 

As  to  the  1  st  Question,  little  was  said  upon  it,  further 
than  observing,  tliat  it  had  not  been  solemnly  determined ; 
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[All  personal 
estate  ac- 
quired by  the 
bankrupt  after 
assignment 
passes  to  the 
assignees.  (3)] 


Troughton  and  that  it  seemed  reasonable,  that  the  death  of  the  bank- 
rupt should  draw  the  line  between  the  commission  creditors 
and  the  subsequent  creditors. 
Lord  Camden,  Chancellor : 

The  true  Question  lies  between  the  two  sets  of  creditors. 
There  are  two  Questions  made  in  this  cause : 
1st,  Whether  the  assignment  after  the  death  of  the  bank- 
rupt is  good  ? 

2d,  Whether  the  creditors  under  the  commission  have  not 
lost  their  priority  ? 

To  the  first.  Have  no  doubt.  In  Tudway  v.  Bourne,  it 
was  taken  for  granted,  that  such  an  assignment  was  good. 
I  am  inclined  to  think,  there  was  no  need  of  a  second  assign- 
ment :  all  the  personal  estate  which  the  bankrupt  acquired 
afterwards  passed  by  the  first  assignment. 

As  to  the  2d  Point,  Whether,  under  the  circumstances  of 
the  case,  the  commission  creditors  shall  lose  their  priority? 

This  is  the  case  of  a  man  who  has  demeaned  himself  to 
the  satisfaction  of  his  creditors,  and  under  such  behaviour 
suffered  to  trade  for  four  years  without  interruption  or  claim. 
I  believe  it  was  the  intention  of  the  creditors,  that  he  should 
trade  for  his  own  benefit.  It  is  admitted,  that  an  agreement 
in  writing  by  all  his  creditors  to  discharge  him,  would  have 
been  sufficient,  and  equal  to  a  certificate. 

Q.  Whether  the  whole  of  this  transaction  is  not  equal  to 
such  an  agreement  ? 

The  assignees  meant  he  should  be  a  restored  person.  They 
knew  he  was  to  go  on  in  his  trade ;  they  took  his  note,  and  saw 
him  give  a  counter  security ;  and  though  the  rest  of  the  cre- 
ditors were  not  called  together  and  assented,  yet  they  knew 
that  the  bankrupt  continued  to  trade,  and  that  the  effects 
were  delivered  over  to  him,  and  that  he  was  trading  with  a 
multitude  of  persons ;  and  in  order  to  do  that,  it  was  neces- 
sary he  should  take  as  well  as  give  credit.  This  is  a  decla- 
ration to  all  mankind,  that  he  had  sufficient  capacity.  It  falls 
within  the  principle.  That  if  a  man  having  a  lien  stands  by 
and  lets  another  make  a  new  security,  he  shall  be  postponed ; 


[  633  ] 


[If  a  man  hav- 
ing a  lien 
stand  by  and 


lets  another  make  a  new  security  he  shall  be  postponed.(4)] 


(3)  Exparte  Proudfoot^  1  Atk.  252. 
Silk  v.  Osborn^  1  Esp.  140.  But  to 
pass  subsequently  acquired  real  estate, 
there  must  be  a  new  bargain  and  sale, 
Exparte  Proudfoot^  ub.  sup.    See  Ja- 


cobson  v.  Williams^  1  P.  Wms.  385. 
Kitchen  v.  Bartsch,  7  East.  58.  Mont. 
B.  L.  285.  Carleton  v.  Leighton,  3 
Mer.  667.  Moth  v.  Frome,  ante,  394. 
(4)  See  Steed  v.  Witaker^  Barn.  C. 
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the  common  case  of  first  mortgagee  suffering  a  second  mort-  Troughton 
gage  without  giving  notice  of  his  security.  against 

Therefore  I  think  that  the  creditors  under|the  commission  Gitley. 
ought  to  lose  their  priority. 

Though  this  is  the  justice  of  the  case,  as  between  the  two 
sets  of  creditors,  yet  the  bankrupt's  effects^shall  not  be  abso- 
lutely ^  discharged.  It  admits  of  a  different  fconsideration 
with  respect  ^to  the  bankrupt  himself ;  the  creditors  did  not 
mean  to  discharge  him,  but  only  to  wait  for  their  debts. 

Decree  the  subsequent  creditors  to  be  preferred  to  the 
commission  creditors,  out'of  the  effects  possessed  by  the  ad- 
ministrator ;  and  the  surplus  to  be  paid  to  the  assignees.  (5) 


C.  220.    Herring  v.  Ferrers^  Gilb. 

Eq.  Ca.  85.    Edlin  v.  Battally  2  Lev. 

152.   Anon,  1  Freem.  310.    Barett  v. 

TVells^re.  Cha.ll31.  '  Cholmondeletf 

V.  Clinton^  2  Meriv.  362.    See  Cory  v. 

Gertcken^  2  Madd.  46.    Sugd.  Vend. 

&  Purch.  597,  598.  4th  ed.    1  Powell 

Mortgage,  463,  466. 

(5)  "  His  Lordship  doth  declare,  that 
under  the  circumstances  of  this  case, 
the  new  creditors  of  William  Kitcatt 

"  subsequent  to  the  time  of  issuing  the 
commission  of  bankruptcy  against  him, 
are  entitled  to  be  preferred  in  payment 


out  of  the  assets  of  the  said  bankrupt, 
to  the  old  creditors  under  the  said 
commission,  notwithstanding  the  said 
bankrupt's  certificate  was  neither  sign- 
"  ed  or  allowed:"  and  an  account  was 
directed  of  the  bankrupt's  personal  es- 
tate come  to  the  hands  of  the  adminis- 
trator, and  of  the  debts  subsequent  to  the 
commission,  and  of  the  personal  expen- 
ces;  and  the  same  was  to  be  applied,  in 
first  place,  to  payment  of  subsequent 
creditors,  and  his  personal  expences,  and 
the  surplus  to  the  assignees  under  the 
commission. 
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Case  309. 


SMITH  against  EVANS.  (1) 


i2tli  and  14th 
Nov.  1766. 


[Lib.  Reg.  1766.  B.  fo.  81.] 


Estate  settled  JoHN  Clog^  on  his  marriage^  settled  an  estate  of  20/.  a-year 
and  wife^for     OH  himself  and  wife,  and  the  issue  male  of  the  marriage ;  (2) 

life,  and  then 

to  trustees  for  a  term  to  raise  portions  for  daughters,  by  leasing,  assigning,  or  mortgaging.  The 
husband  dies,  leaving  daughters  at  his  death^  and  no  issue  male.  The  portions  shall  be  raised 
in  the  life  of  the  mother,  out  of  the  reversion.  (3) 


(1)  See  the  judgment  in  this  case 
more  at  length,  post  Appendix  (M) 

(2)  The  conveyance  was  to  the  trus- 
tees and  their  heirs  and  assigns  for  ever, 
to  the  use  of  said  John  Cloggy  and  his 
assigns  for  life,  without  impeachment 
of  waste,  remainder  to  use  of  the  trus- 
tees to  preserve,  &c.,  remainder  to  use 
of  wife  for  life,  and  from  and  after 
the  death  of  the  said  Jolm  Cloggy  to 
the  use  of  the  first  and  other  sons  in 
tail  male,  for  default  of  such  issue 
to  the  trustees,  their  executors,  admi- 
nistrators, and  assigns,  for  200  years, 
from  thence  next  ensuing,  upon  trust, 
in  case  the  said  John  Clogg  should  die 
without  issue  male  of  his  body  lawfully 
begotten  on  the  body  of  the  said 
Agnes^  and  have  issue  one  or  more 
daughters,  or  daughter  by  her,  then 
living  at  the  time  of  his  death,  that  the 
said  trustees  should  out  of,  and  with 
the  said  rents,  issues,  and  profits  of  the 
said  mortgages  and  securities,  by  leasing, 
mortgaging,  or  assigning  the  same,  or 
any  part  thereof,  raise  for  such  daugh- 
ters or  daughter,  that  is  to  say,  if  there 
should  be  but  one,  the  sum  of  120/.  to 
her,  but  if  more  than  one,  then  equally 
amongst  them. 

(3)  It  was  laid  down  by  Lord  Eldon 
in  Codrington  v.  Lord  Foley^  6  Ves. 
380.  after  a  careful  review  of  all  the 
previous  authorities,  that  the  question, 
whether  the  portions  shall  or  not  be 
raised  out  of  the  reversion,  depends 


in  each  case  upon  this  ;  whether  it  was 
the  intention  of  the  parties  to  the  ins- 
trument, attending  to  the  whole  of  it, 
that  the  portion  should  or  should  not 
be  so  raised,  taking  it  prima  facie^  to 
be  the  intention  upon  the  general  rule, 
if  there  is  nothing  more  than  a  limita- 
tion to  the  parents  for  life,  with  a  term 
to  raise  portions  at  the  age  of  21  or 
marriage,  if  there  is  nothing  more,  and 
the  interests  are  vested  and  the  contin- 
gencies have  happened,  at  which  the 
portions  are  to  be  paid,  the  interest  is 
payable  and  the  portions  must  be  raised 
in  the  only  manner  in  which  they  can 
be  raised  :  that  is,  by  mortgage  or  sale 

of  the  reversionary  term.  And  that 

the  Court  were  not  to  be  eager  to  lay 
hold  of  circumstances  to  shew  that  the 
portions  were  not  to  be  raised,  but  ought 
to  hold  an  equal  mind  while  construing 
the  instrument.  In  the  following  cases 
the  portions  were  held  raisable  during 
the  life  of  the  mother.  Gerrard  v. 
Gerrard^  2  Vern.  458.  Staniforth  v. 
Staniforth^  2  Vern.  460.  Hall  \. Carter ^ 
2  Atk.  354.  Conway  v.  Conway^  3  Bro. 
C.  C.  270.  Lyddon  v.  Lyddon^  14  Ves. 
558.-  In  Greaves  v.  Maddison,  Tho- 
mas Jones  Rep.  201.  Corbett  v.  Maid- 
well^  1  Salk.  159.  Sandys  v.  Sandys, 
1  P.Wms.  707.  Hebblethwaite  v.  Cart- 
wright,  Ca.  T.  Talb.  31.  during  the 
life  of  the  father.  In  the  following 
cases  they  were  held  not  to  be  raisable 
in  the  father'' s  life^  Reresby  v.  New- 
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then  to  trustees  for  a  term  of  years,  upon  trust  that  in  case  Smith 
he  should  die  without  issue  male,  and  leaving  one  or  more  against 
daughters  living  at  his  death,  to  raise  120/.  for  her  or  their  ^^^^^s. 
portion,  by  leasing,  assigning,  or  mortgaging.  [  634  ] 

John  Clog  died  many  years  ago  without  issue  male,  leaving 
his  widow,  who  is  still  alive,  and  two  daughters,  the  one  of 
them  is  a  widow,  and  the  other  about  forty  years  old.  The 
defendant,  Evans,  bought  the  reversion,  subject  to  the  wi- 
dow's estate  for  life,  and  to  the  payment  of  the  120/.  after 
the  death  of  the  widow. 

Bill  by  the  daughters,  to  have  the  120/.  raised  in  the  life- 
time of  the  mother. 

After  argument  at  Bar,  Lord  Chancellor  : 

The  old  rule,  with  respect  to  raising  portions  in  the  life  of 
the  father  or  mother,  and  the  authorities  founded  upon  it,  are 
strictly  right.  The  subsequent  determinations,  which  have 
laid  hold  of  circumstances,  indicating  the  intention  of  the 
parties  that  the  portions  should  not  be  raised  till  after  the 
death  of  the  father  and  mother,  are  such  as  are  not  to  be  de- 
parted from :  though  I  much  doubt  upon  the  reasons  which 
prevailed  with  the  Court  to  make  those  determinations ;  for 
the  inconvenience  of  a  younger  child  starving  for  want  of 
his  portion,  is  as  great  as  the  injuring  of  the  estate  of  the 
eldest  son,  by  raising  the  small  pittance  of  a  portion  out  of 
a  reversion.  There  is  a  difference  between  raising  portions 
in  the  life-time  of  the  father,  and  in  the  life-time  of  the  mo- 
ther, which  ought  to  be  attended  to. 

The  words  of  the  deed  are, 

"  If  the  said  John  Clog  shall  die  without  issue  male,  and 
"  leaving  one  or  more  daughters  living  at  his  death.'' 

By  the  words,  the  portions  could  not  be  raised  in  his  life- 
time ;  but  no  such  care  is  shewn  to  prevent  raising  in  the 
mother's  life-time. 

The  next  word  is  emphatical,  viz.  then. 


land,  2  P.  Wms.  93.  Stevens  v.  De- 
thick,  3  Atk.  39.  See  Wingrave  v. 
Palgravc,  1  P.  W.  401.  Slanlcy  v. 
Stanley,  West's  Ca.  Temp.  Ld.  Chan. 
Ilardimcke,  146.  In  the  follon  ing,  not 
in  the  mother's  life.  Butler  v.  Dun- 
combe,  1  P.  W.  448.  B?^ozvn  v.  J^erk- 
leij,  2  P.  Wms.  483.  Stanley  v.  Stan- 
lei/  1  Atk.  549.  S.  C.  West,  Ca.  Temp. 
IaL  Chan.  Hard,  135.   Churchman  y. 


Harvey,  ante  335.  Verney  v.  Vcr* 
ney,  2  Eden  25.  See  Reynolds  v. 
Meyrick,  1  Eden  53.  RavcnJiill  v. 
Dansey,  2  P.  Wms.  ISO.  Lyon  v. 
Duke  of  Chandos,  3  Atk.  416.  Clin- 
ton V.  Seymour,  4  Ves.  440.  Chol- 
nwndeley  v.  Meyrick,  1  Kden.  77.  2 
Fonb.  on  Eq.  199.  2  Ves.  jiin.  481, 
in  note. 
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Smith 
against 
Evans. 


[  635  ] 


The  deed  then  directs  the  method.  By  leasing,  is  said  to 
mean  at  rack-rent y  and  therefore  like  the  case  of  Brome  v. 
Berkeley,  But  I  cannot  understand  it  in  that  sense^  and 
will  not  construe  it  so,  unless  I  am  compelled  to  it.  It 
means  leasing  upon  fine.  The  estate  is  but  20/.  a-year.  It 
is  strange  to  raise  the  portions  by  annual  rents.  This  case 
is  within  the  rule,  and  not  within  any  of  the  authorities, 
which  are  distinctions  out  of  it. 

Decree  the  120/.  to  be  raised,  with  interest  from  the  fil- 
ing of  the  bill. 


Case  310.        ATTORNEY- GENERAL  against  CALDWELL.  (1) 


At  the  Rolls, 
December  17, 
1766. 


[Lib.  Reg.  1766.  A.  fo.  76.] 


Bequest  of  the 
remainder  of 
his  effects,  an- 
nuities, mort- 
gages, &c.  to 
a  charity.  The 
devise  of  the 
mortgages  is 
void,  but  be- 
ing part  of 
enumerated 
residue,  the 
court  will  or- 
der them  to 
to  be  applied 
first  in  payment 
for  the  charity. 


William  Moor  made  his  will  15th  July,  1763,  (2)  and 
gave  the  residue  of  his  personal  estate  in  these  words  :  My 
will  is,  That  the  remainder  of  all  my  effects,  annuities, 
mortgages,  bonds,  or  notes,  with  my  household  furniture, 
&c.  be  sold  ;  and  what  money  they  shall  sell  for,  I  give  to 
two  charity-schools  for  boys  and  girls  of  St,  Andrew's 
Holborn,  now  kept  in  Hatton-garden,  towards  their  edu- 
cation  and  clothing  for  ever,  to  be  divided  into  two  equal 
parts,  half  to  each  school.^' 

of  debts,  before  any  other  part  of  the  personal  estate,  to  leave  a  larger  fund 

The  mortgages  were  for  years.  (3) 
Two  Questions  : 

1st,  Whether  the  bequest,  so  far  as  relates  to  the  mort- 
gages, is  void  by  the  statute  of  mortmain  ? 
2d,  Whether  the  Court  will  not  marshal  the  assets,  and 


(1)  See  as  to  this  case,  3  Bro.  C.  C. 
edn.  by  Belt,  p.  380.  in  note. 

(2)  After  giving  several  legacies, 
which  he  directed  to  be  paid  out  of 
certain  3  per  cent,  stock,  gave  a  further 
legacy  of  400/.  to  his  niece,  and  di- 


rected that  the  remainder,  (as  in  Am- 
bler.) 

(3)  It  appears,  that  the  mortgage 
mentioned  in  testator's  will  was  se- 
cured partly  on  freehold  and  partly  on 
leasehold  property. 
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apply  the  mortgages,  in  the  first  place  to  the  payment  of  Attorney- 

debtSj  in  order  to  leave  the  larger  fund  for  the  charity  ?  General 

The  Master  of  the  Rolls  was  clear  upon  the  first  ques-  ^  ^g^^nst 

.        -Ill  Caldwell. 
tion,  that  the  bequest,  as  to  the  mortgages,  is  void  by  the 

statute  of  mortmain.    The  morto^asres  upon  which  the  Court  ^^.^ 

.     (,  ,    ,  .    .        ,     question  were 

has  given  judgment,  were  mortgages  m  fee,  and  this  is  only  cited,  Haiix. 

a  mortgage  for  years.    But  that  makes  no  difference ;  it  is  ^^^/^  ^/ey-'^* 

an  interest  in  land.    The  case  of  the  Attorney- General  v.  coat  Hospital, 

Graves,  ante  155.  is  an  authority,  that  a  term  in  gross  is  1747^  (4)  ' 

within  the  description  of  the  statute.  ^'^•^  Attor- 

ney- heneral  v. 

Meyrickj  at  the  Rolls,  6th  November,  1750.    2  Ves.  44, 

Upon  the  2d  Question,  his  Honour  distinguished  between  On  2d  ques- 
the  case  where  a  mortgage  is  given  as  a  specific  bequest,  and  ^G^lrafx.^^^ 
where  it  passes  by  the  residuary  bequest,  enumerated  and 
described  amongst  the  different  species  of  estates,  of  which  General  v. 
the  residue  consists.    In  the  former  case  it  cannot  be  first  ^W«^^jante 
applied  to  pay  debts,  but  in  the  latter  it  may ;  and  his  Hon-      j-  g^g  -j 
our  gave  directions  accordingly,  that  the  mortgages  should 
be  first  applied.  (5) 

Note,  This  is  not  properly  marshalling  assets,  but  ar- 
ranging the  different  species  of  personal  estate.  (6) 


(4)  The  Editor  has  searched  the 
Lib.  Reg.  for  this  case,  but  has  not 
been  able  to  meet  with  any  trace  of 
it. 

(5)  Decree  declared,  that  as  between 
the  said  relator,  and  the  next  of  kin, 
what  shall  be  found  to  be  due  to  said 
testator  on  said  mortgage,  ought  to  be 
applied,  in  first  place,  to  payment  of 
said  testator's  debts  and  funeral  ex- 
penses, and  said  legacy  of  400/.:  the 
other  legacies  were  to  be  paid  out  of 
the  said  3  per  cent,  stock ;  and  as  to 
the  general  residue,  exclusive  of  any 


surplus  that  may  be  coming  to  said 
estate  from  said  mortgage,  the  same  to 
be  laid  out  in  3  per  cent,  annuities  in 
name  of  Accountant-General  upon  the 
trust,  and  for  the  charitable  purpose  in 
the  will  mentioned. 

(6)  See  Pickering  v.  Lord  Stani' 
Ves.  jun.  272,  581.  S.C.  3  Ves. 
332,  492.  House  v.  Chapman^  4  Ves. 
542.  Knapp  v.  Williams^  4  Ves.  430,  in 
note.  Paice  v.  Archbishop  of  Cant er- 
bury^  14  Ves.  368.  Negus  v.  Coulter ^ 
ante,  367.  Forster  v.  Blagden,  post. 
704. 
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Case  311.  WIDMORE  against  WOODROFFE. 


In  Chancery,  fLib.  Reg.  1766.  B.  fo.  54.1 

Dec.  1766.  L  &  J 

a  a'li^r*  I^icHARD  WiDMORE,  by  his  will  of  30tli  October  1764,  gave 
note.  11  Hill's  to  the  Corporation  of  Queen  Anne's  Bounty  the  sum  of200L 
10  ib.  263.]  lawful  money  of  Great  Britain,  to  augment  some  poor  vi- 

Bequest  of       caras^e  in  the  counties  of  Bucks  or  Southampton  :  and  after 

money  to  the  ii       i        •        t  i,  .  ^  -i  .i 

corporation  of  Several  other  legacies,  directed  the  residue  and  remainder  of 
Bounty^heid  substancc,  personal  estate,  and  effects,  to  be  divided 
void:  it  be-  into  three  equal  parts  by  his  executors  :  one  third  part  to  be 
of^the^^'cor-  given  to  some  public  charity,  and  declared  those  for  aug- 
Fay  0^^°"'  0^  mentation  of  poor  vicarages,  or  the  propagation  of  the  gospel, 
ney  in  land,  he  liked  bcst ;  another  third  part  to  be  distributed  amongst 
wisrspeciaily  'niost  necessitous  of  his  relations  by  the  father  and  mo- 
directed.  (1)  ther's  side ;  and  the  other  third  part  to  some  public  charity 
^"^omosf^ne-  ^1^^  made  plaintiffs  executors.  The  testator  died  soon  after- 
cewiVoM^^of  wards,  leaving  the  defendant  Mary  Woodroffe,  the  only 
tions,"  shall  next  of  kin  both  on  the  father  and  mother's  side,  being  the 
ingTo'?he"  ^^^^  testator's  sister. 

Statute  of  Distributions.  (2) 

Two  Questions  were  made  in  the  cause  by  the  defendant 
Mary  Woodroffe. 

1st,  Whether  the  legacy  given  to  the  corporation  of  Queen 
Anne's  Bounty  is  not  within  the  statute  of  mortmain,  by 
reason  that  the  Governors  are  bound  by  certain  rules  made 
by  them,  and  confirmed  by  the  King,  under  the  Great  Seal, 
to  lay  it  out  in  the  purchase  of  land  ? 

2d,  Whether  the  defendant,  Mary  Woodroffe,  is  not  en- 
titled to  the  third  part  of  the  residue  given  to  the  most  ne- 
cessitous of  his  relations  by  the  father  and  mother's  side  ? 

It  was  argued  on  behalf  of  the  Governors  of  Queen  Amies 
Bounty,  upon  the  1st  question,  That  the  word  purchase'' 


(1)  Grimmet  v.  Grimmet^  ante  210,  (2)  Edge  v.  Salisbury^  ante  70,  and 
and  cases  in  note  (1)  there.  note  (1),  to  that  case. 
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stands  alone  in  the  rules^  without  any  other  word  added  to  Widmore 
it :  and  is  not  to  be  confined  to  the  purchase  of  land,  but  ex-  agcdnst 

IT  -  1  .  1  •   1     .1  1  WOODROFF] 

tended  to  any  other  purchase  in  which  the  money  can  be 
laid  out,  as  in  the  public  funds.  That  it  is  to  be  understood 
merely  as  an  appropriation  in  any  way,  in  opposition  to  pen- 
sion. That  if  it  is  confined  to  purchase  of  lands,  yet  it  was 
said  only  to  affect  the  original  fund,  aud  not  private  dona- 
tions. That  admitting  it  does  affect  donations,  yet  by  the 
13th  rule  it  is  declared  not  to  affect  such  donations  as  are 
given  with  particular  directions.  That  this  is  a  bequest 
with  particular  directions.  That  the  Court  is  to  pre- 
sume that  the  testator  knew  of  the  statute  of  mortmain,  and 
likewise  the  rules  of  the  Governors ;  and  that  if  he  made  a 
general  bequest  to  this  charity,  it  would  be  void  ;  and  there- 
fore must  be  presumed  to  have  intended  that  the  Governors 
should  diwspose  of  it  in  such  a  way  as  not  to  be  within  the 
statute  'j  and  that  this  amounts  to,  and  ought  to  be  construed 
a  special  direction. 

A  question  was  made  by  the  Court,  and  slightly  argued  by 
the  Counsel  for  Queen  Anne's  Bounty,  Whether  the  Crown 
might  not,  under  the  reservation  in  the  charter,  make  a 
new  law  to  enable  the  corporation  to  take  legacies,  without 
being  bound  to  lay  them  out  in  the  purchase  of  land  ?  and 
whether,  if  such  a  new  law  was  made,  it  would  not  extend 
to  this  case  ? 

To  the  2d  Question,  it  was  argued  by  the  Counsel  for  the 
two  Boiilts,  who  were  first  and  second  cousins  on  the  mo- 
ther's side.  That  the  word-"  relations''  ought  not  to  be  con- 
fined to  such  only  as  are  entitled  under  the  statute  of  distri- 
butions, but  to  be  extended  as  far  as  second  cousins.  That 
the  testator,  by  making  use  of  the  word  necessitous" 
meant,  that  the  more  distant  relations  should  have  the  bene- 
fit of  this  charity,  in  case  they  were  fit  objects  for  it ;  and 
the  case  of  Jones  v.  Beale,  2  Vcrn.  381.  was  cited.  That 
he  meant  more  than  one  should  have  the  benefit  of  this  de- 
vise, by  making  use  of  the  word  "  distributed and  that 
the  Boults  arc  the  nearest  relations  on  the  mother's  side  next 
to  3Iary  Woodroffc. 

On  the  other  side,  it  was  argued  for  Mary  TVoodroffe^  by 
myself  and  Mr.  Coxc^  upon  the  1st  Question,  That  the  be- 
(picst  to  the  Governors  of  Queen  Amies  Bounty  is  void  by 
the  statute,  being  an  indirect  bequest  of  money  to  be  laid 

3  I) 
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WiDMORE    out  in  land;  for  by  their  rules  they  are  bound  to  lay  out^  not 
against     only  the  fund  given  them  by  Act  of  Parliament,  and  the 
►VooDRoiFE  j^jj^g'g  charter,  but  also  all  private  donations,  in  the  pur- 
chase of  land,  unless  the  donor  shall  give  particular  direc- 
tions for  the  disposition  thereof.    That  by  the  first  rule  it 
is  declared,  that  the  augmentations  to  be   made  by  the 
corporation  shall  be  by  the  way  of  purchase,  and  not 
by  way  of  pension.     That  the   word  ^'^  purchase''  must 
\  be  understood  purchase  of  land,  in   contradistinction  to 

pension.  That  the  Governors  have  always  understood  it 
so,  and  have  constantly  augmented  vicarages  by  the  pur- 
chase of  lands  whenever  they  could  get  it.  That  the  six- 
teenth rule  makes  this  construction  on  the  word  pur- 
chase' clear,  for  by  that  rule  the  Governors  are  empowered, 
at  their  General  Court,  to  direct  the  money  in  the  Treasu- 
rer's hands  to  be  placed  out  for  the  improvement  thereof, 
upon  some  public  fund,  or  other  security,  till  they  have  an 
opportunity  of  laying  it  out  in  proper  purchases.  That  by 
the  13th  rule,  where  the  gift  shall  be  generally  to  the  cor- 
poration, without  any  particular  direction,  the  same  shall  be 
applied  as  the  rest  of  the  fund  or  stock  of  the  corporation  is 
to  be  applied.  That  this  is  a  general  bequest,  and  not  at- 
tended with  any  particular  direction,  and  therefore  necessa- 
rily to  be  laid  out  in  land,  consequently  a  bequest  within  the 
statute  of  mortmain. 

As  to  the  Question  made  by  the  Court,  it  was  argued.  That  , 
no  new  rule  could  alter  this  case,  unless  it  was  made  with  a 
retrospect,  which  could  not  be  without  violation  to  the  rules 
of  law  with  respect  to  property.  That  the  legacy  in  question 
if  good,  took  place  at  the  death  of  the  testator,  or  v/as  void, 
and  the  right  to  it  at  that  instant  vested  in  some  other  person. 
That  if  a  new  rule,  made  at  this  time,  was  to  enable  the  Go- 
vernors to  take  the  legacy,  it  would,  by  an  after-act,  divest 
the  property  out  of  the  residuary  legatees,  which  the  law 
vested  in  them  at  the  death  of  the  testator.  To  which  the 
Court  assented. 

To  the  2d  Question,  it  was  argued.  That  none  could  be 
entitled  but  such  as  were  next  of  kin  within  the  statute  of 
distributions.  That  the  word  "  relation"  being  vague  and 
uncertain,  the  Courts  have  drawn  the  line,  and  confined  the 
[  639  ]  extent  of  that  word  to  such  only  as  are  entitled  under  that 
statute.  That  it  has  been  so  determined  in  several  cases 
upon  the  word    relations,''  both  where  it  has  stood  alone, 
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and  where  it  has  been  accompanied  with  the  word  poor  or  Widmore 
necessitous.  The  case  of  Roach  v.  Hammond,  Pre.  in  Ch, 
401.  and  Thomas  v.  Hole,  cases  in  Lord  Talbot's  time,  (3) 
are  authorities  upon  the  word  "  relations"  only.  The  case 
of  Carr  v.  Bedford,  2  Cha.  Rep.  146.  Griffith  v.  Jones,  394. 
Isaac  V.  Befriez,  at  the  Rolls,  23d  February  1/54,  (4) 
Brimsden  v.  Woolridge,  at  the  Rolls,  21st  and  25th  June 
1765,  (5)  are  authorities  on  the  word  relations/"*  or  "  kin- 
dred/' accompanied  with  the  word  "  poor."  That  the  case 
in  2  Vern.  seems  to  admit  the  doctrine,  by  catching  at  a  sin- 
gle determination  on  a  bill  brought  by  a  residuary  legatee, 
which  could  not  properly  introduce  the  question. 

Lord  Chancellor  : 

There  are  two  Questions. 

As  to  the  first,  I  am  clear  of  opinion,  the  legacy  cannot 
be  supported,  because  it  must  of  necessity  be  laid  out  in 
land.  I  would  go  as  far  as  I  can  to  give  it  effect,  because  it 
is  a  most  commendable  charity,  and  if  it  is  void,  it  will  fall 
into  the  residue  which  is  given  to  charity,  but  I  cannot  give 
it  effect.  The  charter  of  rules,  which  are  confirmed  by  the 
Crown,  reserves  power  to  the  Crown  to  alter,  vary,  and 
make  new  laws.  These  rules  are  of  force  till  the  time  they 
are  altered.  They  were  in  force  at  the  death  of  the  testator, 
when  the  legacy  was  to  take  place.  By  the  13th  rule,  dona- 
tions not  given  under  particular  directions  are  to  go  as  the 
general  fund.  Argued,  that  the  word  "  jowrc^a^e"  is  not  to 
be  confined  to  purchase  of  land  only.  But  I  am  to  take  it 
in  the  sense  the  Crown  did  when  the  rule  was  made.  The 
word  "  purchase'  is  put  in  opposition  to  pension.  The  16th 
rule  is  decisive  :  it  directs  the  money  to  be  laid  out  in  the 
public  funds,  or  securities,  till  laid  out  in  purchase.  Q. 
Whether  any  particular  directions  in  this  case  ?  Argued, 
that  considering  the  statute  of  mortmain,  the  Court  may  col- 
lect a  particular  direction,  from  intention  that  it  should  be 
laid  out  so  as  not  to  fall  within  the  statute.    Thoufifh  the  [^'^tatute  of 

.1111         .  T  Mortmain  was 

mortmain  statute  has  made  considerable  alterations,  yet  I  not  made  to 
do  not  understand  it  was  made  to  prevent  charities.  I  can-  J.^i't^cs"^)^]''^" 
not  consider  it  as  given  under  a  special  direction,  without  [  g40  ] 
adding  many  words  to  the  will,  which  cannot  be  done.  If 

(3)  Pa«?e  251.  (6)  See  ante,  p.  22.  Mcllick  v.Pre- 

(4)  Ante,  595.  sident,  Sfc  of  the  Asylum,  1  Jacob, 

(5)  Ante,  507.  183. 

3  D  2 
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N.  Mr.  Mon- 
tague was  a 
Master  in 
Chancery,  as 
well  as  Se- 
cretary to  the 
Society. 


WiDMORE  there  can  be  a  general  bequest  to  the  corporation^  this  is 
Woo^^^^^  one,  except  as  to  the  counties  in  which  the  augmentation  is 
to  be  made.  The  testator  seems  to  have  known  the  rules  of 
the  Society  in  case  of  a  donation  of  200/.  by  adding  another 
to  it ;  and  from  thence  I  collect  his  intention  that  the  legacy 
should  be  laid  out  in  land.  The  cases  cited  are  not  appli- 
cable. Soreshy  v.  Hollins  [9  Mod.  221.]  was  in  the  alterna- 
tive. Grimmett  v.  Grimmett  [ante,  210.]  gave  a  latitude  of 
option,  and  it  was  impossible,  while  the  statute  of  mortmain 
stands  in  force,  that  it  could  be  laid  out  in  land  to  the  satis- 
faction of  the  trustees.  There  was  no  solemn  determination 
in  Grey  son  v.  Atkinson,(J)  but  loosely  taken  up  by  asking  a 
question  of  Mr.  Montague,  the  Secretary  of  the  Society,  who 
was  upon  the  Bench.  It  was  a  small  legacy  of  40/.  It  ap- 
pears by  the  Register's  book,  that  the  question  was  reserved, 
and  never  came  on  again  ;  so  that  case  is  out  of  the  way. 

As  to  the  next  point.  Whether  the  Court  should  adjourn 
the  cause  till  new  regulations  are  made  ?    I  have  no  doubt 
but  the  Crown  may  alter  and  make  new  laws  ;  but  they  can- 
[A  legacy  void  not  have  a  retrospect.    The  legacy  must  vest  at  the  death  of 
of  the  tes-^'  testator,  or  be  void  at  that  time,  and  the  right  vests  in 

tator,  under  another, 
the  Statute  of 

Mortmain  cannot  be  set  up  hj  any  thing  done  afterwards.] 

To  the  2d  Question :  Several  cases  have  been  cited,  all 
proceeding  -  upon  the  same  ground,  making  the  statute  of 
distributions  the  rule  to  prevent  an  inquiry,  which  would  be 
infinite,  and  would  extend  to  relations  ad  infinitum.  The 
Court  cannot  stop  at  any  other  line.  Thus  it  would  clearly 
stand  on  the  word  "  relations'^  only ;  the  word  "  poor"  be- 
ing added  makes  no  difference.  There  is  no  distinguishing 
between  the  degrees  of  poverty ;  and  therefore  the  Court  has, 
as  was  unanswerably  argued,  construed  the  will  as  if  the 
word  poor''  was  not  in  it.  2  Vern.  381.  was  taken  up  by 
Lord  Keeper  Wright,  as  having  found  a  single  precedent, 
and  glad  to  lay  hold  of  it,  but  all  the  other  cases  cited  on 
the  other  side  are  uniform  and  clear.  (8) 


(7)  S.  C.  not  S.  P.  2  Ves.  sen.  454. 

(8)  Decree  an  account  of  testator's 
personal  estate,  and  of  debts  and  lega- 
cies, except  only  the  legacies  of  200/. 
given,  by  testator's  will,  to  the  Go- 
vernors of  Queen  Jnne^s  Bounty.,  as 
to  which  his  Lordship  doth  declare 


that  the  same  is  void  as  being  within 
the  Stat.  9  Geo.  2.;  the  Governors  of 
Queen  Anne^s  Bounty^  being  bound, 
by  their  rules,  to  lay  out  the  said  sum 
in  the  purchase  of  real  estate.  And 
after  payment  of  said  debts  and  lega- 
cies, it  is  ordered  that  the  remainder 
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N.  The  Counsel  for  the  Gorernors  of  Queen  Aiine's  Widmore 
Bounty  cited  Soresby  v.  Hollins,  Grimmett  v.  Grimmett,  ^^cigaimt 
and  Greyson  v.  Atkinson,  the  last  as  a  determination  in  oodroff 
point ;  but  on  searching  the  Register's  books^  it  appeared, 
that  the  Court  did  not  determine  the  question.  (9) 


be  divided  into  three  equal  parts,  and 
one-third  part  paid  to  the  Society  for 
the  Propagation  of  the  Gospel  in  Fo- 
reign Farts,  the  Governors  of  Queen 
Anne^s  Bounty  being  for  the  reasons 
herein  stated  incapable  of  receiving  the 
said  legacy.  And  that  one-third  part 
be  paid  to  Mary  Woodroffe,  she  being 
the  only  next  of  kin  to  the  testator,  and 
having  in  her  the  blood  of  the  testa- 
tor's father  and  mother.  And  with  re- 
spect to  the  remaining  third,  it  is  de- 
clared that  the  same  is  a  good  bequest. 


and  ought  to  be  carried  into  execution, 
and  the  executors  are  to  propose,  be- 
fore the  Master,  some  charity  or  chari- 
ties to  which  the  same  may  be  applied. 
Costs  of  all  parties  to  be  paid,  out  of 
testator's  estate. 

(9)  N.  B.  In  consequence  of  this 
Decree,  the  trustees  have,  I  am  in- 
formed, repealed  their  rule  in  this 
respect,  so  that  now  a  legacy  of  money 
to  them  would  be  good.  Note  by 
Serjt.  Hill,  see  10  MSS.  263. 


DEAN  AND  CHAPTER  OF  CHRISTCHURCH  against     [  641  ] 
BARROW. 

Case  312. 

[Lib.  Reg.  1766.  A.  fo.  141.]  6th  Feb.  1767. 


General  Guise,  by  his  will,  gave  all  his  pictures,  draw-  Bequest  all 
ings,  and  prints,  to  Christchurch  College,  Oxford,  to  be  &,VuJey  bel 
kept,  and  none  of  them  to  be  sold,  they  being  a  good  ins^^iffood 
collection.  (1)    He  lived  several  years  afterwards,  and  after  after- i)urclias- 
making  his  will,  parted  with  some  of  the  pictues,  and  ac- 
quired  above  one  hundred  new  ones. 


(1)  The  devise  was,  I  give,  dc- 
"  vise,  and  bequeath,  unto  ChrisVs 
"  Church  College,  in  Oxford,  all  my 
"  pictures,  prints,  and  drawings,  ab- 
"  solutely,  in  order  tiiat  the  same  sliall 
"  be  rarofully  preserved,  as  the  col- 
"  lections  are  very  good,  and  that  none 
"  of  them,  or  any  part  thereof,  shall 


"  be  at  any  time  sold,  but  kept  for 
"  the  use  of  the  said  college."  De- 
cree declared  that  the  Dean,  &c.  were 
entitled  to  all  the  pictures,  &;c.  of 
which  testator  was  possessed,  at  time 
of  his  death,  as  well  those  purchased 
after  the  date  of  his  will  as  those  pur- 
chased before. 
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Dean  and 
Chapter  of 
Christ- 
church 
agaifist 
Barrow. 

[A  bequest  of 
any  species  of 
personal  es- 
tate is  consi- 
dered as  fluc- 
tuating', till 
the  death  of 
testator,  and 
the  whole  of 
that  species 
he  has  at  his 
death  passes.] 


Q.  Whether  those  which  he  acquired  after  making  his  will 

passed  ? 

Lord  Camden^  Chancellor  : 

1  am  clear,  that  the  pictures  which  he  added  to  his  collection 
after  making  his  will  passed  by  the  devise  to  Christchurch 
College,  upon  this  principle,  that  the  personal  estate  is  con- 
sidered as  fluctuating.  It  would  be  so,  in  case  of  a  devise 
of  all  a  man's  personal  estate  generally.  The  same  rule 
holds  in  case  of  a  devise  of  the  whole  of  any  species  of  his 
personal  estate.  Cases  have  gone  so  far  as  to  extend  the 
rule  to  the  devise  of  a  flock  of  sheep.  The  case  of  All- 
Souls  College  v.  Codrington,  I  Wms.  597.  confirms  this 
rule.    The  case  of  Gayer  v.  Gayer  (2)  is  in  point. 


(2)  2  Vern.  538.  See  Attorney-General  v.  Bury^  1  Eq.  Ca.  Abr.  201- 
pi.  12.    Masters  v.  Masters,  1  P.  W.  424.    Kelly  v.  Powlett,  ante  605. 


Case  313. 


HILL  against  SPENCER. 


26th  and  28th 
Feb.  1767. 


[Lib.  Reg.  1766.  A.  fo.  405.] 


Voluntary 
bond  given  by 
a  person  to  a 
common  wo- 
man, after  he 
had  kept  her 
two  years, 
not  relieved 
against,  upon 
a  bill  by  the 
executor  of 
the  obligor. 


[  642  ] 


Thomas  Hill,  who  kept  an  oil- shop  in  Lo7idonj  and  when 
about  twenty-seven  years  old  became  acquainted  with  the 
defendant  Spencer,  who  was  a  common  prostitute,  and  was 
proved  to  have  been  so  for  seven  years  before.  He  provided 
a  lodging  for  her,  and  continued  criminal  familiarity  with 
her  for  two  years,  to  his  death,  during  which  time  he  paid 
for  her  lodgings,  which  were  at  three  different  places,  and 
allowed  her  two  guineas  a- week.  Her  name  was  Chamher, 
but  upon  her  going  to  be  kept  by  Hill,  she  changed 
her  name  to  Spencer ;  and  Hill  passsd  by  the  same  name, 
and  gave  out  to  the  person  where  she  lodged,  that  he  was 
her  husband.  It  appeared  in  evidence.  That  after  she  went 
to  be  kept  by  Hill,  she  lay  with  one  Perry,  who  was  an  ac- 
quaintance of  Hill's,  That  some  time  before  his  death, 
.£^27/ offered  to  give  her  1,000/.  which  she  refused,  saying,  it 
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against 
Spencer. 


would  hurt  him  to  draw  it  out  of  trade  ;  and  that  Hill  there-  Hill 
upon  resolved  to  make  a  provision  for  her,  and  gav  -^  a  be  nd, 
conditioned  to  pay  her  50/.  a -year  for  her  life^  and  paid  her 
down  the  first  quarter's  interest  immediately.  That  talking 
of  his  brother  upon  the  occasion,  he  said,  he  was  sure  his 
brother  would  not  after  his  death  dispute  any  provision  he 
should  make  for  the  defendant.  Upon  the  death  of  Hill^ 
which  happened  soon  afterwards^  his  brother  paid  two  quar- 
ters of  the  annuity,  and  then  refusing  to  pay  any  more,  filed 
this  bill,  for  an  injunction  to  prevent  the  defendant  proceed- 
ing at  law,  and  to  have  the  bond  delivered  up. 

It  was  argued  for  the  plaintiff.  That  the  Court  distin- 
guishes between  a  bond  given  in  case  of  a  seduction,  which 
is  considered  as  prcEmiuin  pudoris,  and  a  bond  given  to  a 
common  prostitute.  That  the  Court  does  not  in  the  latter 
case  require  evidence  of  actual  fraud,  but  proceeds  upon 
principles  of  public  utility,  and  presumes  that  common  pros- 
titutes are  full  of  arts  and  designs ;  and  such  presumption 
is  made  from  general  principles  of  policy,  to  discourage  the 
offence.  That  the  Court  v/ill  set  aside  marriage  brocage 
bonds,  &c.  upon  the  same  reasoning.  That  there  is  evidence 
of  her  unfaithfulness  to  Hill,  by  being  familiar  with  Terry. 
And  the  cases  of  Whaley  v.  Norton,  1  Vern.  483.  and  3Iat- 
theiv  V.  Hanhury,  2  Vern.  187-  v/ere  cited.  In  the  last  of 
these  cases  the  Court  thought  the  case  much  stronger  for  re- 
lief, where  the  bill  was  brought  by  the  executor,  than  where 
it  was  brought  by  the  party  himself. 

On  the  other  side  it  was  argued.  That  this  was  not  the 
case  of  a  raw,  unexperienced  young  man,  nor  of  a  doting 
old  man  ;  nor  was  it  the  case  of  a  bill  brought  to  augment 
assets,  for  the  sake  of  creditors.  Hill  having  left  consider- 
ably to  the  plaintiff,  his  brother.  That  there  was  no  evi- 
dence of  fraud  in  obtaining  the  bond  •  on  the  contrary,  it 
was  the  voluntary  act  of  Hill,  out  of  gratitude  for  an  act  of 
generosity  of  the  defendant  in  refusing  the  1,000/.  That  it 
was  too  much  to  say  Hill  could  not  make  a  provision  for 
her.  That  no  principles  of  equity  restrain  a  person  of  an  [  ^43  ] 
immoral  character  from  receiving  a  bounty.  That  Perry's 
evidence  was  not  to  be  regarded  ;  a  single  instance  of  pro- 
stitution after  she  went  to  be  maintained  by  HilL  That  it 
was  not  to  the  reputation  of  Perry  to  disclose  it,  whicli  he 
was  not  obliged  to  do  ;  and  probably  it  was  with  the  know- 
ledge of  Hilly  with  whom  he  was  intimate. 
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Hill 


Spencer. 


Robinson  v. 
Coxe,  30th 
July,  1741. 
Priest  V.  Per- 
rot.{\) 


[No  principle 
in  equity  that 
a  man  may 
not  give  a 
bond  to  a 
common  pros- 
titute,] 


Lord  Camben,  Chancellor: 

I  am  clear  in  my  opinion,  that  the  plaintiff  is  not  entitled 
to  relief.  The  cases  which  have  been  determined  against 
securities  given  to  common  prostitutes  went  upon  the  cir- 
cumstance of  the  securities  being  given  previous  to  thecoha- 
hitation;  a  consideration  which  being  turpis  in  its  nature,  the 
Court  has  relieved  against  them.  In  this  case,  the  bond  was 
not  given  for  a  consideration,  but  w^as  voluntary.  Hill  had 
resort  to  her  for  near  two  years  before  he  gave  her  the  bond. 
Past  services  could  not  be  a  consideration  at  Law,  and  no- 
thing was  stipulated  for  the  future.  There  is  no  principle  in 
Equity  which  says  a  man  may  not  give  a  voluntary  bond  to 
a  common  prostitute  :  it  would  be  going  but  a  little  further 
to  say,  he  could  not  give  her  money  without  her  being  lia- 
ble to  be  called  upon  for  it.  There  is  no  circumstance  of 
fraud  in  this  case  ;  and  I  do  not  think,  that  in  the  case  of  a 
voluntary  bond,  the  obligee  being  a  common  prostitute  is 
of  itself  a  sufficient  ground  for  relief.  As  to  Perry's  evi- 
dence, I  lay  no  weight  on  the  act  of  familiarity  with  him. 
He  appears  to  have  been  intimate  with  Hill ;  was  the  per- 
son that  first  introduced  Hill  to  the  defendant ;  and  probably 
was  in  partnership  with  Hill  in  the  maintaining  her,  or  at 
least  his  familiarity  with  her  was  known  to  Hill, 

Dismiss  the  Bill.  (2) 


(1)  2Ves.  160. 


(2)  See  this  case  more  fully  in  the  Appendix  (N). 
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^       ^o^/  ; 
GRAVENOR  against  HALLUM./  ,  >  >  ^^^^ 

[Lib.  Reg.  1766,  A.  fo.  100.]  I.feef ' 

1767. 

Robert  Goldsbury,  by  his  will  of  the  20th  January  1765,  P^vise  of 

•rv    /    1  V         1    1    i     lands  to  be 

gave  to  the  plaintms  (whom  he  made  executors)  and  their  sold,  and  part 
heirs  his  messuage  wherein  he  dwelt,  with  the  appurte-  arising  by  sale 
nances,  in  the  parish  of  Saint  Clement  in  Ipswich,  but  sub-  to  go  to  cAa- 
ject  to  the  several  annual  payments,  making  together  lO/.,  and  the^residue 
therein-after  given,  and  for  ever  charged  thereon  ;  and  also     [  644  ] 
all  other  his  real  estates,  upon  trust  to  be  by  them  absolutely  i*s^g\venover. 
sold,  as  soon  as  might  be  after  his  death,  and  for  the  best  So  much  as  is  ^ 

.  .  ,  given  in  mort- 

price,  and  the  money  arismg  by  sale,  and  the  rents  and  pro-  main  shall 
fits  of  the  real  estate  until  sale,  together  with  the  residue  of  ^^^^^  and^not 
his  personal  estate,  he  willed  should  be  applied,  in  the  first  go  to  the  resi- 
place,  in  payment  of  his  funeral  charges  and  debts,  and  for  ^"^.^^(/)^"" 
reimbursing  his  trustees  and  executors  their  reasonable  costs.  Bequest  of  an-^ 

1  ,  1    •      1  1  •      1  nuity  out  of 

damages,  and  expences,  and,  in  the  next  place,  m  the  pay-  land  to  church- 

ment  of  his  legacies.    He  then  gave  several  legacies ;  and  ^eepT  family 

all  the  residue  of  his  money  arising  by  sale  of  the  said  real  yauit  in  repair, 

estate,  and  by  the  rents  and  profits  till  sold,  and  of  his  per-  iaw^^(2)^but  the 

sonal  estate  after  such  deductions  as  aforesaid,  he  willed  heir  at  law  shall 

be  subiect  to 

should  be  divided  into  four  parts,  which  he  disposed  of  in  the  trust,  (3) 
manner  therein  mentioned. 

He  then  disposed  of  the  10/.  a- year,  viz,  two  sums  of  20^. 
a-year  each  to  the  churchwardens  of  two  different  parishes, 
for  ever,  to  be  laid  out  in  repairing  his  family  vaults  in  each 
of  those  parishes.  The  rest  was  given  clearly  to  charitable 
uses. 

Bill  by  the  trustees  and  executors,  for  the  directions  of 
the  Court. 

(\y^ee  Arnold  V.  Chapman,  1  Vos.  ncTj-General  v.  Tyndall,  ante  614. 
108.  Jones  v.  Mitchell^  1  S.  &  S.  290.  Uilyard  v.  Taylor^  post.  715.  Sec  note 
Dixon  V.  Dazvson,  2  S.  &  S.  327.    See    (7)  to  this  case. 

Durour   v.    Mottcux^    1   Ves.    320.       (2)  But  see  Mcllick  v.  Guardians  of 
Middleton  v.  Cater^  4  Bro.  C.  C.  409.    the  Asylum.,  1  Jac.  180. 
Jackson  v.  llullock^  ante  487.    Aiior-       (3)  But  see  note  (4). 
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Gravenor 
against 
Hallum. 


[Churchward- 
ens are  not  a 
corporation  to 
take.] 

[  645  ] 


Two  Questions  were  made  : 

Ist^  Whether  the  devise  of  the  two  sums  of  205.  each,  for 
repair  of  the  family  vaults,  was  void  ? 

2d,  Whether  the  charity  devises,  which  are  clearly  void 
by  the  Statute  of  Mortmain,  and  also  the  two  sums  of  20^. 
each,  in  case  they  are  void,  shall  sink  into  the  estate  for  the 
benefit  of  the  residuary  legatees,  or  be  considered  as  so 
much  of  the  real  estate  undisposed  of,  and  go  to  the  heir 
at  law  ? 

Lord  Camden,  Chancellor : 

To  the  1st  Question,  I  am  of  opinion,  the  whole  10/.  was 
void.  The  two  sums  on  which  the  doubt  is  made  are  trifling 
in  themselves,  and  mixed  with  others  that  are  clearly  void. 
They  are  given  to  churchwardens,  who  are  not  a  corporation, 
to  take,  and  therefore  are  void  at  law  ;  and  being  so,  a  Court 
of  Equity  will  not  appoint  new  trustees,  to  set  them  up. 

2.  They  are  not  blended  with  the  charities,  but  are  dis- 
tinct sums  directed  to  be  applied  for  that  particular  use  and 
though  the  churchwardens  could  not  take,  yet  the  devise  is 
good,  and  the  heir  at  law  is  a  trustee.  (4) 

To  the  2d  Question,  (5)  It  is  material,  that  the  residuary 


(4)  This  passage  does  not  occur  in 
the  note  of  this  case  in  Serjt.  Hill's 
MSS.  and  the  decree  contains  no  decla- 
ration of  trust  in  the  heir.  See  the  de- 
cree, infra  note  (7). 

(  5)The  following  note  of  this  part  of  the 

judgment  is  from  Serjt.  Hill's  MSS.  

As  to  the  second  case,  the  consequence  of 
the  declaration,  that  the  devise  of  the 
rent-charge  is  void,  whether  the  value  of 
the  money  or  land  shall  go  to  the  heir 
at  law,  or  as  a  lapsed  legacy  to  the 
residuary  legatees,  for  they  are  legatees 
of  money  only.  I  think  it  a  nice  point. 
With  regard  to  the  distinction  betwixt 
a  devise  of  the  residue  of  real,  and  of 
personal  estate;  the  ground  upon  which 
it  has  been  determined,  that  the  latter 
shall  take  in  all  lapsed  legacies  is  that 
personalty  is  fluctuating.  The  words 
"  rest  and  residue,"  esclude  the  ante- 
cedent gifts  in  the  natural  way  of  con- 
struing a  will ;  but  it  is  holden  otherwise. 
The  courts  of  law,  however,  have  taken 
a  different  way,  in  real  estate,  for  the 
benefit  of  the  heir  at  law,  whom  neither 


those  courts,  nor  a  court  of  equity  will 
disinherit,  without  sufficient  words.  I 
should  think  it  too  nice  a  distinction 
between  a  legacy  becoming  void,  ah 
initio^  and  afterwards.  The  rule  is 
this,  where,  from  the  general  intention 
of  the  testator,  the  residuary  legatees 
shall  not  take,  because,  by  the  penning 
of  the  will,  there  is  a  less  thing  given 
to  them,  and  the  gift  to  the  legatees  is 
narrowed,  the  Court  will  favor  the  heir 
at  law.  Though  the  rent-charge  is  given 
to  trustees,  it  would  have  been  the  same 
thing  if  it  had  been  given  to  any  other 
person.  The  testator  gives  the  resi- 
due of  the  money  arising  by  the  sale 
after  payment  of  his  debts,  &c.  This 
is  just  the  same  as  if  a  man  had  taken 
a  room  out  of  a  house,  and  then  had 
given  the  house  away,  the  rent-charge 
is  severed  from  the  residue.  I  do 
not  think  this  the  same  case  with  that 
decided  by  Lord  Northington,  nor 
do  I  think  it  would  have  made  a  dif- 
ference whether  the  charge  was  created, 
in  the  first  instance,  or  by  a  subse- 
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legatees  are  not  so  of  the  land  itself,  but  of  the  money  after  Grayenor 

the  land  is  sold.    I  am  of  opinion,  that  the  heir  at  law  is  ^ga^nst 
entitled. 

The  distinction  between  residuary  legatees  taking  lapsed  [if  testator 
legacies  and  residuary  devisee  not  taking  lapsed  devise  of 

sidue  exclusive 

real  estate,  is  settled.  (6)    The  rule  as  to  the  real  estate  is,  ^  part  given 

^  ^  '  ^  away,  x'esidu- 

Where  the  intention  of  the  testator  is  to  devise  the  residue  ary  devisee 
exclusive  of  a  part  given  away,  the  residuary  devisee  shall  th^J^p^^t  i?^ 
not  take  that  part  in  any  event.    If  he  had  said,     I  give  any  event.] 
niy  estate  over  and  above  the  rent  charge,"  it  would  have 
been  more  plain :  it  is  the  same  thing  as  if  he  had  so  ex- 
pressed himself.    The  rent  charge  is  severed  for  ever  from 
the  devise  which  he  gives  to  the  residuary  legatees.    The  es- 
tate is  to  be  sold,  and  the  money  divided  :  and  this  differs  j 
the  case  from  Jackson  v.  Hurlock  i  Hhe  charge  in  that  case  *  Ante  488.  1 
being  by  a  separate  instrument,  makes  no  difference  from 
the  case  of  its  being  in  the  will  itself.    I  rest  my  opinion  al- 
together on  the  intention  of  the  testator,  and  on  the  strong- 
reluctance  in  the  Court  to  disinherit  an  heir  at  law.  (7) 


quent  deed,  if  such  deed  were  pro- 
perly executed.  I  rest  my  determina- 
tion on  the  general  inteiition  of  the 
testator,  and  I  should  judge  differently 
if  it  were  personal  estate.  But  now  I 
am  of  opinion,  that  the  rent-charge  be- 
longs to  the  heir  at  law,  and  declare 
her  intitled  thereto,  it  not  having  been 
devised  to  the  residuary  legatees. 

(6)  Cambridge  v.  Rouse,  8  Ves.  25. 

(7)  Decree  declared  "  the  rent-charge 
"  of  10/.  a-year  devised  to  chfiritable 
"  and  other  uses  void.  That  the  defend- 

ant  Lydia,  as  heir  at  law  to  the  said 
"  testator,  and  defendant  Thomas  Hal- 
"  lum,  in  her  right,  is  entitled  to  the 
"  said  rent-charge,  the  same  not  being 

devised  to  the  other  defendants,  the  re- 
^'  siduary  legatees  of  the  money  to  arise 
"  by  the  sale  of  the  said  testator's  es- 

"  tate."  Where  real  estate  is  directed 

to  be  sold,  and  the  produce  applied  to 
particular  purposes,  which  wholly,  or 
j)artially  fail,  so  much  of  the  produce, 
as  would  have  been  applicable  to  tiic 
purposes  which  have  failed,  will  go  to 
the  heir  at  law,  as  real  estate  undis- 
posed of.  Smith  v.  Claxton,  4  Madd. 
492.     Vreuzc  v.  Bailey,  3  P.  ^V.  20. 


Dighy  V.  Legard,  3  P.  W.  22.  in  note. 
Akeroyd  v.  Smithson,  1  Bro.  C.  C. 
503.  Ripley  v.  Waterzoorth,  7  Ves. 
425.  Williams  v.  Coad,  10  Yes.  500. 
Dixon  V.  .Dawso?i,  2  S.  &  S.  340. 
Watson  V.  Earl  of  Lincoln,  ante  328. 
So  where  land  is  directed  to  be  sold,  for 
a  particular  purpose,  (as  for  payment  of 
debts,  &c.)  and  a  sale  of  part  is  suffi- 
cient for  that  purpose,  so  much  as  it  is 
not  necessary  to  sell  results  to  the  heir, 
Clarke  v.  Brookes,  1  P.  W.  390.  Hill 
v.  Bishop  of  London,  1  Atk.  618. 
Buggins  V.  Yates,  9  Mod.  122.  Chit- 
iy  Y.  Parker,  1  Ves.  jun.  271.  Ro- 
binson V.  Taylor,  2  Bro.  C.  C.  591. 
Ilalliday  v.  Hudson,  3  Ves.  jun.  210. 
Bury  V.  Usher,  11  Ves.  87.  Wilson 
V.  Major,  ib.  205.  Ashby  v.  Palmer^ 
1  Mer.  301.  Maughan  v.  Mason,  1 
V.  &  B.  416.  Wright  V.  Wright,  16 
Ves.  188.  King  v.  Dennison,  1  V.  & 
B.  272.  So  if  land  is  devised  to 
be  sold,  and  the  produce  to  be  applied 
as  after  mentioned,  if  no  disposi- 
tion is  made,  the  heir  sliall  take, 
Sheldon  v.  Barnes,  2  Ves.  jun.  447. 
Collins  v.  Wakeman,  ib.  6S3.  And 
the  right  of  the  heir  at  law  will  not  be 
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excluded,  by  an  express  direction,  that 
the  produce  of  the  sale  shall  be  consi- 
dered as  personal  property,  Collins  v. 

Ves.  jun.683.  But  if  it  ap- 
pears the  intention  of  the  testator,  that 
the  land,  directed  to  be  sold,  should 
have  the  qualities  of  personal  estate,  to 
all  intents,  and  not  simply  for  the  parti- 
cular purposes  of  the  will,  the  re- 
siduary legatee  will  take,  and  there  will 
be  no  resulting  trust  for  the  heir  at  law, 
Mallabar  v.  Mallabar,  Ca.  T.  Talb. 


79.  Durour  v.  Motteux^  1  Ves.  320. 
Amphlett  y.  Parke ^  1  Sim.  275.  See 
Mr.  Coxe^s  note  to  Cruse  v.  Barley^  3 
P.  W.  22,  Kennell  v.  Abbott^  4  Ves. 
802.  Fletcher  v.  Asburner^  1  Bro.  C. 
C.  497.  Jackson  v.  Hurlock^  ante  488. 
And  what  the  heir,  in  cases  above  men- 
tioned, takes,  by  resulting  trust,  he  takes 
as  personal  property,  Wright  v.  Wright ^ 
16  Ves.  191.  Smith  v.  Claxion,  4 
Mad.  492.  Dixon  v.  Dawson^  2  S.  & 
S.  340. 


Case  316.  SMITH  against  CLAY. 

10th  May,  // /^-^^    '  j^^g^  1766.  B.  fo.  451.] 


[S.  C.  Hill      Samuel  Papillon,  citizen  of  London^  by  will  gave  the 

204^  Hai^^^    testamentary  moiety  of  his  personal  estate  to  trustees,  upon 

MSS.]  trust  to  buy  land  and  convey  to  his  son  for  life,  remainder 

Bill  of  re-  the  heirs  of  the  body  of  his  son,  remainder  to  the  child- 
view  for  error  ^  ^ 

apparent  will  rcn  of  his  three  late  sisters,  Phoshe  Sfnith,  Mary  Ball,  and 

twenty  years  -^^^  Gledhall,  and  the  heirs  of  their  bodies,  as  tenants  in 

from  the  ^  common,  each  of  his  three  late  sisters'  children  to  have  an 

decreef  (1)  ^  ^  equal  third  part  thereof;  and  in  default  of  such  issue,  to  his 

The  time  q^jj  riffht  heirs. 

runs  from  the  ^ 
decree,  not  from  the  inrolment. 

Bill  brought  by  the  son  against  the  trustees,  to  have  the 
money  laid  out :  and  on  the  1 5th  July  1728,  the  cause  was 
heard,  when  the  Master  of  the  Rolls  declared,  That 
the  plaintiff  was  entitled  to  an  estate  for  life  only;  and  or- 


(1)  See  Castlehaven  v.  Underhill^  2 
Ch.  Rep.  46.  Edwards  v.  Carrol,  2 
Bro.  P.  C.  98.  Norris  v,  Le  Neve,  3 
Atk.  26,  35.  Sherrington  v.  Smith,  2 
Bro.  P.  C.  62.  But  this  rule  does  not 
apply  to  persons  having  contingent  in- 


terests, or  being  under  disabilities,  or  in- 
fancy, Lytton  V.  Lytton,  4  Bro.  C.  C. 
441.  But  see  Sherrington  Smith,  2 
Bro.  P.  C.62.  On  bills  of  review  gene- 
rally see  the  notes  by  Mr.  Beames  to  his 
Collection  of  Orders  in  Chancery,  p.  1. 
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dered  the  money  to  be  laid  out  and  settled  on  the  plaintiff  Smith 
for  life;  remainder  to  his  first  and  other  sons  in  tail:  re-  against 
mainder  to  the  then  children  of  the  testator's  three  sisters  Clay. 
in  tail,  as  tenants  in  common ;  with  remainder  to  testator's 
right  heirs. 

The  plaintiff  appealed  from  the  decree  ;  and  the  cause  was 
heard  before  Lord  King,  Chancellor,  on  5th  February  1731, 
when  it  was  decreed.  That  the  estate  to  be  purchased  should 
be  settled,  in  default  of  issue  male  of  the  plaintiff,  on  the 
plaintiff's  daughters  respectively  in  tail,  with  cross  remain- 
ders to  the  daughters  in  tail  5  and  for  want  of  such  issue  of 
all  the  daughters,  then  to  the  children  of  the  testator's  three 
sisters,  as  in  the  former  decree.  (2) 

This  last  decree  was  not  inrolled  till  the  5th  March  1/64 ; 
and  on  the  10th  June  1766,  by  motion,  application  was 
made  to  open  this  inrolment,  and  refused. 

Upon  that,  the  plaintiff  and  two  of  the  defendants  peti- 
tioned for  a  bill  of  review,  upon  two  grounds  : 

1st,  Because  the  decree  has  directed  the  estate  when  pur- 
chased to  be  settled  in  such  a  manner,  that  on  failure  of  is- 
sue of  Papillon  the  son,  the  same  should  go  in  remainder 
to  the  then  defendants,  the  children  of  the  testator's  three 
sisters,  Phoehe  Smith,  Mari/  Ball,  and  Ann  Gledhall,  in 
tail,  as  tenants  in  common  :  by  which  direction  the  then 
children  would  idike  per  capita,  and  not  per  stirpes  ;  which 
is  contrary  to  the  express  direction  of  the  will,  that  each  of 
his  three  sisters'  children  should  have  an  equal  third  part. 

2d,  That  the  intention  of  the  testator  was,  that  there 
should  be  cross  remainders. 

It  was  said,  That  the  decree  ought  not  to  operate  by  way 
of  bar,  only  from  the  time  of  inrolment. 

On  the  other  side,  it  was  insisted.  That  the  inrolment  had 
relation  to  the  time  of  decree  ;  and  that  the  length  of  time 
since  the  making  the  decrees  was  a  bar  to  a  bill  of  review, 
being  thirty-nine  years  since  the  first  decree,  and  thirty- 
four  since  the  last. 

The  case  of  Edwards  v.  Carrol,  in  the  Hottse  of  Loi'ds,     [  047  ' 
was  cited  as  an  authority  in  point,  that  a  bill  of  review  will 
not  lie  after  twenty  years. 


(1)  See  this  case  on  the  hearhig  before  the  Master  of  the  Rolls,  aud  also  ou 
appeal,  2  P.  Wms.  471.  nom.  Papillon  v.  Voice. 
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Lord  Camden,  Chancellory  after  taking  time  for  consider- 
ation :  (3) 

This  is  a  petition  for  review,  upwards  of  thirty  years  after 
the  decree,  suggesting  error  on  the  record. 

Error  on  one  point  is  apparent  enough  but  in  all  these 
questions,  which  turn  on  the  limitation  of  time,  the  right  is 
never  taken  into  consideration  ;  for  the  statute  was  made 
to  bar  right,  and  not  give  remedy  in  dubious  cases.  The 
rule,  Ut  sit  finis  litium,  operates  against  cases  of  right, 
rather  than  in  cases  of  wrong. 

The  Question  is.  Whether  the  petitioners  are  barred  by 
length  of  time. 

I  am  of  opinion  they  are  barred. 

This  bill  of  review  is  like  a  writ  of  error,  to  reverse  a 
decree. 

This  is  a  very  different  case  from  a  bill  of  review  brought 
on  new  evidence.  I  confine  myself  to  bills  of  review  for 
error  apparent. 

There  are  two  Questions  : 

Ist,  What  is  the  length  of  time  to  bar  a  bill  of  review  ? 
2d,  From  what  period  the  time  is  to  be  computed  ?  (4) 
To  the  1st,  Twenty  years  is  the  proper  period. 
Edumrds  v.  Carrol  (5)  settled  this  point. 
Nothing  can  demand  the  assistance  of  the  Court  but  con- 
science and  reasonable  diligence. 

Laches  and  neglect  are  discountenanced  here  ;  and  there- 
fore it  was  necessary  to  introduce  a  limitation. 

Lord  North  says  right,  viz.  Though  there  is  no  settled 
limitation  to  a  bill  of  review,  yet  after  twenty  years  I  will 
not  reverse,  but  for  very  apparent  error, 
f  648  ]  As  the  Court  had  not  legislative  power,  the  Court  could 
not  limit  the  time  ;  but  as  soon  as  the  Parliament  had  lim- 
ited the  time  of  bringing  actions  at  law.  Courts  of  Equity 
adopted  the  rule,  and  applied  the  parliamentary  rule  to 
equitable  cases.  Twenty  years  is  the  time  fixed  by  10  W. 
3.  to  bring  error  of  fine  or  recovery. 

Q.  From  what  time  the  period  is  to  be  computed  ?  whether 
from  the  decree,  or  from  the  inrolment  ?  And  in  this  re- 
spect this  case  differs  from  the  case  of  Edivards  v.  CarroL 


(3)  See  Lord  Camden's  judgment       (4)  See  2  Scb.  &  Lef.  631. 
more  at  length,  3  Bro.  C.  C".  640,  in       (5)  2  Bro.  P.  C.  8vo  ed.  98. 
note. 


Smith 

against 

Clay. 


[In  questions 
which  turn 
on  limitation 
of  time  the 
right  is  never 
considered.] 


[Difference 
where  bill  is 
on  new  evi- 
dence.] 
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If  it  was  from  the  inrolment,  the  limitation  would  be  very  Smith 
uncertain;  for  as  the  inrolment  is  casual  and  uncertain,  bills  "g^"!^^ 
of  review  would  be  more  so. 

This  consideration  is  sufficient  to  shew,  that  the  inrol- 
ment is  not  the  time.  But  I  shall  shew  it  must  be  from  the 
decree  ; 

.1st,  From  the  decree  itself. 

2d,  The  inrolment  must  relate  to  the  decree. 

The  reason  of  the  bar  is,  that  the  party  has  neglected  to 
bring  his  suit. 

This  neglect  begins  from  the  decree,  when  he  is  ag- 
grieved. 

At  law,  the  writ  of  error  goes  from  the  time  of  the  judg- 
ment. 

In  this  Court,  instead  of  writ  of  error,  the  party  have 
two  remedies,  either  by  rehearing  before  inrolment,  or  bill 
of  review  after  inrolment. 

This  Court  will  allow  but  twenty  years  for  bill  of  re- 
view. 

Objected,  that  twenty  years  have  not  elapsed  since  the 
inrolment. 

Look  into  all  the  statutes  of  limitation,  and  you  vv^ill  find 
the  time  begins  to  run  at  law  from  the  title  accruing,  or  the 
time  when  the  party  is  aggrieved. 

In  this  Court,  the  time  runs  from  the  pronouncing  of  the 
decree.  The  act  of  inrolment  is  only  an  entry  of  the  decree. 
The  Court  allows  the  party  time  to  make  the  record. 

The  order  for  the  inrolment  is  nunc  pro  tunc.  [  649  ] 

Though  this  is  the  case  of  a  bill  of  review,  jeX  the  same 
doctrine  will  hold  in  the  case  of  a  bill  of  rehearing  after  20 
years.  (6) 


(6)  An  appeal  was  afterwards,  but  missed  the  appeal  as  not  having  been 

witliiii   five    years    after    inrolment,  brought  within  the  time,  considering  (as 

brought  in  the  House  of  Lords,  against  it  would  seem)  the  inrolment  of  a  decree 

the  decrees  of  15th  July,  1728  and  in  Chancery  to  be  by  legal  relation  the 

5th  Feb.  1731.  By  an  order  of  the  act  of  the  day  on  Avhich  the  decree  was 

House,  the  time  for  receiving  appeals  is  pronounced,  1  Bro.  P.  C.  edn.  Tom. 

limited  to  five  years,  from  signing  and  453. 

inrolling  the  decree,  The  House  dis- 
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Case  316.  MOODY  against  MOODY. 

In  Chancery, 
24  th  Jan.  and 

30th  May,  fLib.  Reff.  1766.  B.  fo.  489  a.] 

1767.  Lb  J 


[S.c.  11  Hill  Edward  Moody,  tenant  in  tail  under  his  father's  will,  with 

MSS.  200.1  .  .  .  .  . 

TenanUn  ^  contingent  remainder  in  fee  to  himself^  being  about  to 

tail  conveys  marry,  in  1709,  conveyed  (by  way  of  immediate  use)  to  the 

theiSe^of^  use  of  himself  and  his  intended  wife,  for  their  lives,  with 

himself  and  remainder  to  the  heirs  of  their  bodies,  remainder  to  himself 

his  intended  ,  ,  .       .      .  j, 

wife,  for  their  and  his  Wife  m  fee.  (2) 

lives,  with 

remainder  to  the  heirs  of  their  hodies,  and  after  marriage  suffers  a  recovery.  The  recovery 
bars  but  a  moiety,  and  is  a  severance  of  the  joint-estate.  (1) 

Edward  Moody  afterwards  made  his  will,  and  devised 
part  of  the  estate,  of  which  he  had  suffered  a  recovery,  to 
his  younger  son.  after  the  death  of  his  wife. 

The  wife  dies,  and  the  eldest  son  sets  up  a  title  to  the  es- 
tate. 

The  Bill  was  brought  by  the  younger  son.  (3) 
It  was  argued  for  the  plaintiff.  That  the  conveyance  being 
before  marriage,  the  husband  and  wife  were  entitled  in  moi- 
eties, and  in  that  respect  differed  from  the  case  of  a  convey- 
ance to  husband  and  wife  after  marriage ;  and  that  the  reco- 
very in  which  only  the  husband  is  vouched,  barred  a  moiety 
of  the  estate.  This  was  said  to  be  doubted  in  Cuppledekes 
case,  3  Co.  but  was  settled  in  Hallet  v,  Saunders^  3  Lev. 
107.  Pig.  38,  39.  66,  67.  and  Sir  Thomas  Wyafs  case,  Dy. 
fo.  122.  were  cited. 

It  was  argued  for  the  defendant,  1st,  That  there  being  a 
covenant  in  the  settlement,  to  do  further  acts,  by  fine,  re- 

(1)  See  Cheney  v  Hall^  ante  526.  er  and  thirds,  and  after  the  decease  of 
Goodright  v.  Mead,  Burr.  1703.  Sta-  the  survivor  of  them  to  the  use  of  the 
pleton  V.  StapletoUy  1  Atk.  9.  heir  of  the  body  of  Edzoard  Moody  and 

(2)  The  uses  were  to  Edward  Eleanor  his  intended  wife,  and  for 
Moody,  his  heirs  and  assigns,  till  mar-  want  of  such  issue,  to  the  use  of  the 
riage,  from  and  immediately  after  the  said  Edward  and  Eleanor,  their  heirs 
marriage  to  the  use  of  Edward  Moody,  and  assigns  for  ever 

for  life,  and  after  his  decease  to  his  in-       (3)  Who  claimed  under  the  will, 
tended  wife  for  her  life,  in  bar  of  dow- 


CASES  IN  CHANCERY. 


649 


covery,  &c.  the  recovery  suffered  by  Edward  Moody  is  to 
be  considered  as  an  act  done,  not  in  destruction,  but  in 
confirmation  of  the  settlement.  Mitchel  v.  Clarke,  in  Farr. 
was  cited. 

2d,  That  the  husband  and  wife  were  seised  of  an  entire 
estate,  which  according  to  Lord  Coke,  is  inseparable,  and 
therefore  the  recovery,  in  which  the  husband  alone  was 
vouched,  was  void  in  ioto. 

In  reply,  it  was  said,  As  to  the  1st  Question,  That  Edward 
Moody  being  seised  of  two  estates  tail,  the  recovery  barred 
both ;  and  as  to  the  2d,  the  distinction  was  relied  on,  be- 
tween a  joint  estate  given  to  the  husband  and  wife  before 
marriage,  and  a  joint  estate  given  to  them  after  marriage ; 
the  former  is  severable,  the  latter  not. 

Lord  Camden,  Chancellor,  after  taking  time,  from  the 
24th  of  January  to  the  30th  of  May,  for  consideration,  gave 
his  opinion : 

1st,  That  the  recovery  was  a  confirmation  of  the  settle- 
ment, and  not  a  destruction  of  it,  being  to  be  considered  as 
a  bar  of  the  old  entail  only.  This  is  a  slight  Question,  and 
deserves  little  notice  5  where  tenant  in  tail  is  vouched,  he 
comes  in  of  every  estate  he  has  ;  if  it  had  been  his  intention 
only  to  have  barred  the  old  entail,  he  would  have  declared 
so. 

2d  Question,  which  is  the  only  one  deserves  serious  con- 
sideration, is  as  to  the  operation  of  the  recovery.  In  gene- 
ral, a  fine  or  recovery  by  one  joint  tenant  only,  severs  the 
joint  tenancy,  and  operates  on  a  moiety.  Co.  Lit.  18/. 
makes  the  distinction  between  a  joint-estate  given  to  the 
husband  and  wife  during  the  marriage,  and  a  joint-estate  to 
them  before  marriage.  In  the  former  case  their  interest  is 
not  severable,  in  the  latter  case  they  take  in  moieties. 

The  doubt  in  Ciq)pledeke' s  ca^e  arose  on  a  joint  estate 
during  marriage ,  and  3  Leon  lO/.  is  mistaken  as  to  Lord 
Coke's  doubt,  for  the  case  of  a  joint  estate  before  marriage 
is  not  mentioned  in  Cuppledeke's  case. 

This  Question  seems  to  have  been  determined  in  Simjnond^s 
Case,  Mo.  The  only  doubt  is,  Whether  the  husband  and 
wife  can  hold  in  moieties  ?    and  in  that  case  all  the  Judges 


Mo 


ODY 


Moody. 


[  650  ] 


[A  fine  or  re- 
covery by  one 
joint  tenant 
severs  the 
the  joint-te- 
nancy and 
operates  on 
a  moiety.  (4)] 


(4)  See  Church  v.  Edicanh,  2  Bro.  C.  C.  180. 
3  E 
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Moody     held  there  be  several  estates   tail  between  husband  and 

against  wife. 

Moody.        j|.  f^jiQ^g^  tj^^^  the  recovery  in  this  case  is  a  severance  of 
the  joint  estate,  and  passes  a  moiety,  (5) 


(5)  On  the  last  day  of  the  original 
hearing  which  was  on  the  10th  July, 
17675  the  only  order  made  was  to  the 
Master  to  enquire  what  lands  were 
comprised  in  the  recovery.  The  Mas- 
ter by  his  report  found  that  certain 
lands  part  of  which  were  devised  to 
the  plaintiff,  and  part  to  the  heir,  the 
defendant,  were  comprised  in  the  set- 


tlement and  recovery.  And  the  cause 
coming  on,  for  further  directions  on 
the  first  of  November,  1768,  it  was  de- 
clared that  the  defendant,  the  heir  at 
law,  having  elected  to  take  under  the 
will  of  the  testator^  that  the  plaintiff 
was  entitled  to  the  lands  devised  to 
him,  Lib.  Reg.  1768.  B.  fo.  406. 


[  651  ]  HARRIS  against  BARNES  and  Others. 

Case  317.   

In  Chancery  rjj^^^  ^       j^gg,        fo,  330.] 

7th  July,  1767.  L  &  J 


MSS.259.  s.c!  Dr.  Conings,  by  will,  gave  200Z.  to  the  defendant  Stone, 
Bkcksf  643  ^^^^  repairing  the  free  chapel  of  Grendon  Courts 

s.  c.  post.  666.  part  of  his  estate. 

notS.  P.]  ^ 

Legacy  to  be  laid  out  in  repairing  a  free  chapel,  is  not  within  the  Statute  of  Mortmain.  (1) 

Lord  Chancellor  was  clear,  that  it  was  not  within  the 
words  or  the  meaning  of  the  Statute  of  Mortmain. 

The  words  of  the  statute  are,  "  to  be  laid  out  in  purchase 
"  of  lands,''  &c. 

The  meaning  and  intention  of  the  act  was,  to  prevent  in- 
crease of  lands,  &c.  in  mortmain,  beyond  what  was  so  at 
the  time  the  act  was  made. 

This  legacy  is  only  to  support  that,  which  at  the  time  of 
the  will  was  in  mortmain. 


(1)  See  Glubb  v.  Attorney-General^    Limbrey   v.   Gurr^    6  Madd.  151. 
ante  373,  and  note  there ;  see  Attorney-    Johnson  v.  Swann,  3  Madd.  457. 
General  v.    Vivian^    1    Russ.  226. 
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Note^  It  was  not  argued  at  the  Bar^  but  taken  up  by  Lord  Harris 

against 
Barnes 
and  Others. 


Chancellor,  upon  the  Attorney-Generars  mentioning  against 
it.  (2)  ^-^"""^ 


(2)  Decree  declared,  that  the  sum  of  200/.  given  for  the  repairs  of  the  said 
free  chapel  was  not  within  the  intent,  or  words  of  the  said  statute. 


'^^^^^/^^^^^'^^ 
JONES  against  WILLIAMS.(l)  Case  318. 

John  Williams,  by  his  will,  taking  notice,  that  the  town  Bequest  of 
of  Chepstow  was  much  in  want  of  good  spring  water,  and  g^j^  ^^j-  iJnds, 
that  there  was  a  subscription  some  time  since  set  on  foot  for  to  be  applied 
bringing  the  same  to  the  town,  but  by  some  misunderstand-  works,  for  the 
ins:  was  dropped,  he  ffives  1,000/.  to  arise  by  sale  of  his  real      .^^  tiiem- 

^  1  r     ?       »  :>    ^    ^  J  habitants  of  a 

estate,  for  the  purpose  of  bringing  spring  water  from  St,  to-.vn,  is  with- 

Arvans,  or  elsewhere,  to  the  town  of  Chepstow,  for  the  use  Ji^ortmainr 

of  the  inhabitants  forever,  which  is  to  be  laid  out  by  his  it  is  a  public 

trustees  and  executors  in  bringing  the  said  water  to  the  said  use!^(2)  ^ 
town,  and  making  conduits  and  reservoirs  •  and  gives  200/. 
if  wanting,  and  directs  a  sum  to  be  left  in  the  Bank  of  Eng- 
land, or  an  estate  bought  with  it  which  will  bring  in  10/.  a- 
year,  to  keep  the  water  works  in  good  order. 

Q.  Whether  void  by  the  statute  of  mortmain  ? 

Lord  Chancellor  :  [  652  ] 

Definition  of  charity  3  a  gift  to  a  general  public  use,  [The  definition 

which  extends  to  the  poor  as  well  as  to  the  rich  :  many  in-  a^otft  to  a^^e-^ 

stances  in  tlie  statute  43  Eliz.  carrying  this  idea,  as  for  build-  neral  public 

«  •  use*  (3)1 

ing  bridges,  &c.    The  supplying  of  water  is  necessary  as 
well  as  convenient  for  the  poor  and  the  rich. 


(1)  For  reference  to  Lib.  Recf.  see    Yos.  5  i2.  J/fornnj-Gcncral  \.  Brown^ 

note  (4).  1  Swanst.  265.  297. 

{"X)  "^oc  Alt.orney-Gc)icral\.  IIccUs^  {3)  Altorncij-G cneral  v.  llcclis^  2 

2  S.  &  S.  67.  Hritisli  Museum  v.  S.  &  S.  76.  Brilish  Museum  v.  WhitCj 
VVhilc^  ib.  594.    Johnson  v.  Swann^  ib,  596. 

3  Madd.  457.    Uoicse  v.  Chapman^  4 

3  E  2 
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Jones  Declare  the  devise  for  supplying  the  town  of  Chep- 
against  stow  with  water  is  within  the  statute  of  mortmain^  and 
Williams,    ^^id.  (3) 


(3)  The  Editor  has  been  unable  to 
find  any  entry,  in  the  Register's  Book,  of 
the  decree  in  this  cause  ;  but  in  Lib. 
Reg.  1770.  fo.  285,  there  is  an  entry 
under  the  title  of  Jones  &  Williamson^ 
of  an  order  to  confirm  the  Master'^s  re- 
port, upon  some  matter  in  the  cause, 
wherein  it  is  stated  that  by  the  de- 
cree made  in  the  cause,  on  3rd  July, 
1767,  it  was  (amongst  other  things) 
declared,  that  the  will  of  the  said  tes- 
tator John  Williams^  ought  to  be  es- 


tablished, and  the  trusts  thereof  per- 
formed, except  as  to  the  devise  there- 
in of  so  much  of  the  said  testator's  real 
estate,  as  he  had  devised  to  be  sold,  for 
the  purpose  of  bringing  spring  water 
to  the  town  of  Chepstow^  in  the  first 
place;  and  afterwards  if  that  should  fail, 
for  raising  and  paying  a  1,000/.  in 
equal  shares  between  the  Foundling 
and  Lying-in  Hospitals,  which  was  by 
the  said  decree  declared  void,  as  being 
a  devise  in  mortmain. 


Case  319. 


GILLESVY  against  COUTTS. 


20th  and  23d 
Nov.  1767. 


[Lib.  Reg.  1767.  A.  fo.  80.  nom.  Gillespy  v.  Stephens.'] 


Duncan  Eyre,  being  owner  of  a  ship,  and  as  such  in  pos- 
session of  the  grand  bill  of  sale,  makes  an  assignment  of 
8-16ths  to  eight  different  persons;  after  that  he  mortgages 
13-16ths  (though  in  fact  he  was  only  entitled  to  the  remain- 
ing 8-16ths)  to  the  defendants  Coutts  and  Stephens,  bankers 
at  Edinburgh,  for  balance  of  accounts.  He  then  sells  the 
remaining  8-16ths  to  different  persons  by  assignments.  The 
plaintiff  was  a  purchaser  of  l-8th,  (1)  and  besides  an  assign- 
ment, took  a  formal  possession  of  the  whole  ship,  and  got 
the  grand  bill  of  sale  into  his  possession,  upon  which  the 

the  gramd  bill 

of  sale  upon  which  the  names  of  all  the  purchasers  were  indorsed,  but  there  was  no  date  to  it. 
Held,  the  mortgagee  should  be  preferred.  (2) 


Owner  of 
8-16ths  of  a 
ship,  mort- 
gages them. 
He  afterwards 
sells  the 
8-16ths  to 
different 
persons,  one 
of  whom, 
the  plaintiff, 
took  posses- 
sion of  the 
ship,  and  got 
possession  of 


(1)  Out  of  the  remaining  eight  six- 
teenths. 

(^)  ^eeYiX^^viQ  Standgroom,  2  Cox, 
234.  S.  C.  1  Ves.  Jun.  163.  Mocatta 
V.  Murgatroyd,  1  P.  W.  393.  Evans 
V.  Bicknell,  6  Ves.  174-  Barnett  v. 
Weston,  12  Ves.  130.  Harpury.  Faul- 
der,  4  Mad.  129.  Ex  parte  Meiix, 
I  Gl.  &  Ja.  116,  It  seems  to  be  now 
settled  that  in  cases  of  sale  or  mort- 


gage of  shares  of  a  ship  the  forms 
prescribed  by  the  registry  acts  must 
be  strictly  complied  with,  see  Ex- 
parte  Yallops,  15  Ves.  67.  Mestaer 
V.  Gillespie,  11  Ves.  621.  Thompson 
V.  Smith,  1  .Mad.  395.  See  Diocon  v. 
Moffat,  3  Mer.  322.  The  present  Re- 
gistry acts  are  6  G  eo.  4.  c.  110.  7  Geo. 
4,  c.  48.  sec.  25,  26,  27. 
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names  of  himself  and  the  seven  other  purchasers  appeared  to  J  ones 
be  indorsed,  but  without  any  date.  against 

W  ILLIAMS. 

Bill  to  be  preferred  to  Coutts  and  Stephens^  upon  two 
grounds : 

1st,  That  Coutts  and  Stephens  ought  to  have  taken  pos- 
session of  the  ship,  and  of  the  grand  bill  of  sale ;  by  not 
doing  it,  they  put  it  into  the  power  of  Eyre  to  impose  upon 
the  other'persons. 

2d,  That  the  plaintiff  has  taken  possession  of  the  ship, 
and  of  the  grand  bill  of  sale. 

On  the  other  side  it  was  argued,  That  Coutts  and  Stejyhens 
were  honest  creditors ;  and  that  if  they  have  neglected  to 
take  the  proper  means  to  secure  their  debts,  all  the  other 
persons  have  been  guilty  of  the  same  neglect.  That  the  in- 
dorsements are  without  date ;  and  it  does  not  appear  when, 
or  upon  what  occasion,  they  were  made.  That  possession 
is  not  required  upon  sale  of  a  ship,  which  in  many  cases  is 
impossible.  That  Coutts  and  Stephens'  debt  was  lent  only 
upon  part  of  the  ship ;  and  therefore,  if  possession  ought  to  r  553  ] 
be  delivered  in  case  of  sale  or  mortgage  of  the  whole  ship,  yet 
it  is  not  requisite,  nor  hardly  possible,  of  a  part  only.  That 
the  mere  possession  of  the  grand  bill  of  sale  is  not  sufficient 
to  give  a  preference.  That  in  this  case  it  does  not  appear 
how  or  when  the  plaintiff  got  possession  of  it. 

Lord  Camden,  Chancellor,  was  of  opinion  with  the  de-  ' 
fendants  Coutts  and  Stephens,  for  the  above  reasons ;  and 
added,  that  the  plaintiff,  and  the  other  seven  purchasers,  are 
to  be  considered  as  standing  in  the  place  of  Duncan  Eyre, 
and  took  the  shares  subject  to  the  debts  due  to  Coutts  and 
Stephens,  and  charged  upon  them  by  Eyre.  (3) 


(3)  His  Lordship  declared  that  there  and  Stephetis,  or  any  other  of  the  par- 
were  no  circumstances  in  the  case  suf-  ties  whose  assignments  were  prior  in 
ficient  to  entitle  the  plaintiff,  to  any  point  of  date  to  his  own. 
priority  against  the  defendants  Coutts 


Case  320. 


DARLEY  against  DARLEY. 


21st  Nov. 
1767. 


[Lib.  Reg.  1767.  A.  fo.  62  a.] 


[S.  C.  1  Dick. 
397.  3  Wils.  6. 
1 1  Hill's  MSS. 
50  ] 

One  devises 
his  freehold 
estates  to  cer- 
tain uses,  and 
bequeaths  a 
leasehold 
messuage  to 
trustees,  to 
convey  it  to 
the  uses  of 
the  freehold, 
so  that  they 
shall  not  be 
separate. 
He  after- 
wards suffers 
a  recovery  of 
the  freehold 
estates,  which 
operating  as 
a  revocation 
of  the  free- 
hold, (1)  the 
bequest  of  the 
leasehold  is 
also  revoked. 
Reversed  in 
House  of 
Lords,  as  to 
this  last 
point.  (2) 


[  654  ] 


Vincent  Darley^  being  seised  of  a  freehold  called  Battens 
ill  Cornwall,  and  other  estates^  by  will  gave  to  the  issue 
male  of  his  own  body,  all  his  messuages,  lands,  and  tene- 
ments, in  the  parishes  of  Northill,  Lenhinhorne,  and  else- 
where, in  Devon  and  Cornwall,  and  for  want  of  such,  unto 
his  issue  female,  and  their  heirs  for  ever ;  and  in  case  he 
should  have  neither,  then  he  gave  his  estates  to  George 
Vincent  Langworthy,  son  of  his  sister^  for  life,  with  remain- 
der to  his  first  and  other  sons  in  tail  male,  with  remainders 
over ;  and  then  taking  notice  that  he  was  entitled  to  a  lease- 
hold messuage  called  Bonds  Walls^  contiguous  and  adjoining 
to  Battens,  for  the  remainder  of  900  years  term,  he  declared, 
and  ordered  his  trustees  and  executors  to  assign  the  said 
tenement,  in  trust,  that  the  same  might  go  unto,  and  always 
during  the  remainder  of  the  term,  be  enjoyed  by  the  owner 
and  possessor  of  Battens  aforesaid,  for  the  time  being,  and 
not  to  be  separate  therefrom,  so  long  as  the  term  should  last. 
And  he  gave  his  wife  the  rents  and  profits  of  his  chattel  es- 
tate for  so  many  years  as  she  should  live,  if  the  terms  therein 
continued,  and  she  should  choose  to  reside  at  Battens.  And 
gave  his  wife  and  Richard  Welch  all  the  residue  of  his  per- 
sonal estate,  after  payment  of  his  debts  and  legacies,  (3)  and 
made  his  wife  and  Welch  executors.  After  making  his  will 
he  suffered  a  recovery  of  his  real  estates,  and  made  a  convey- 
ance to  them  to  make  a  tenant  to  the  precipe,  and  declared 
the  uses  to  himself  in  fee. 


(1)  Parsons  v.  Freeman^  ante  116.    Ves.  404.    Lowndes  v.  Stone,  4  Ves. 


Sparrow  v.  Hardcastle,  ante  225. 

(2)  But  see  Southey  v.  Somermlle, 
13  Ves.  492.,  where  Lord  Bldon  said, 
he  should  be  disposed  to  agree  with  the 
opinion  of  Lord  Camden,  rather  than 
the  judgment  of  the  House  of  Lords ; 
and  see  Lord  Carrin^ton  v.  Payne ^  5 


649.    Ware  v.  Polhill,  11  Ves.  280. 

(3)  Upon  certain  trusts ;  but  decla- 
red it  to  be  his  will,  that  his  wife  should 
enjoy,  during  her  life,  the  use  of  all  the 
household  goods  and  plate,  and  furni- 
ture at  Battens,  and  the  stock  on  the 
premises. 
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Bill  by  plaintiff,  as  heir  at  law  to  Vincent  Barley,  to  have  Darley 
the  title-deeds,  and  possession  of  the  real  estate,  delivered  np  against 
to   him,   and  also  to  have  possession  of  Bonds   Walls  ^^ley. 
estate,  as  being  entitled  to  Battens,  and  to  have  an  assign- 
ment of  the  term. 

Upon  hearing,  a  case  vras  ordered  for  the  opinion  of  the 
Common  Bench,  Whether  the  deeds  executed,  and  recovery 
suffered,  was  a  revocation  of  the  will  ?  and  further  directions 
were  reserved.  The  Judges  certified,  that  the  deeds  and 
recovery  were  a  revocation.  And  upon  the  cause  coming  to 
be  heard  for  further  directions,  Lord  Camden,  Chancellor, 
declared,  That  the  will  was  revoked  as  to  all  the  devises  of 
the  real  estates  comprized  in  the  recovery,  and  that  the  es- 
tates descended  to  the  heir  at  law.  And  also  declared,  That 
the  testator  having  in  manner  before  mentioned  revoked  in 
toto  the  disposition  of  his  freehold  estate  called  Battens,  the 
direction  by  the  testator,  to  convey  his  leasehold  estate  called 
Bonds  Walls,  for  the  benefit  of  those  persons  to  whom 
he  had  devised  his  estate  called  Battens,  is  consequently 
revoked  also,  and  falls  into  the  residue  of  the  personal  es- 
tate. (4) 

N.  This  decree  reversed  on  appeal  to  the  House  of  Lords 
in  1774.  (5) 


(4)  And  that  the  devises,  by  the  will, 
to  his  widow  of  the  rents  and  profits  of 
all  his  chattel  estate,  in  case  she  chose 
to  reside  at  Battens,  and  the  use  of  all 
his  household  furniture,  &c.  at  Battens, 
were  become  revoked,  and  fell  into  the 
residue  of  his  personal  estate. 

(5)  So  far  as  declared,  that  the  be- 
quest of  the  leasehold  estate  at  Bonds 
W alls,  and  the  testator's  chattel  estate. 


and  the  use  of  his  household  furniture, 
&c.  at  Battens^  and  his  live  and  dead 
stock,  were  revoked  by  the  recovery 
suffered  of  Battens,  and  it  was  decla- 
red that  the  widow  was  entitled  to  the 
benefit  of  the  said  bequests  discharged 
from  the  condition  of  living  at  Battens 
which  the  common  recovery  had  put 
out  of  her  power,  3  Bro.  P.  C.  ed. 
Tomlin.  365. 
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Case  321.  ADNEY  agamst  FIELD.  (1) 


23d  and  24th  [Reg.  Minute  Book,  Michaelmas  Term,  1767.1 

Nov.  1767.  .  ' 


Voluntary  MicHABL  Betton^  and  Mary  his  wife,  many  years  after 

Tulband  and^  marriage  (both  of  them  being  old,  and  there  being  no 

Zll^tQ°^  ^^^^'s  probability  of  their  having  children),  made  a  voluntary  set- 

ttiemselves  tlement  of  the  wife's  estate  to  the  use  of  the  husband  and 

Sainder  to"  ^^^^                     ',  remainder  to  John  Walters^  grandson 

J.  W.  grand-  of  the  wife ;  remainder  to  the  heirs  of  his  body  ;  remainder 

wife^^in^tail ;  person  and  persons,  and  for  such  use  or  uses,  as  the 

remainder  as  survivor  or  lonajer  liver  of  Michael^  or  Mary  his  wife,  bv 

husband  or         ,    .    ,  -n    f     i  i  t 

wife  should  [by  their  last  Will  should  direct. 

will]  appoint. 

Husband  and  wife  mortgage  the  estate  to  a  creditor  of  the  husband,  by  lease  and  release,  with- 
out a  fine.  Husband  and  wife  being  dead,  and  the  grandson  being  dead  without  issue,  Q. 
Whether  the  mortgage  was  good  against  the  heir  of  the  wife (2) 

Leonard  Boivles,  a  creditor  of  the  husband,  having  ob- 
tained a  judgment  for  his  debt,  took  out  a  writ  of  execution, 
f  655  ]  but  was  prevailed  upon  not  to  execute  it,  upon  the  husband 
and  wife  undertaking  to  give  him  a  mortgage  security  ;  and 
thereupon,  by  lease  and  release,  they  mortgaged  the  pre- 
mises to  Leonard  Boivles  and  his  heirs  (and  who  was  a  re- 
lessee  of  the  estate  under  the  settlement),  to  secure  his  debt ; 
and  in  the  release  is  a  covenant,  that  the  husband  and  wife 
would  levy  a  fine,  but  no  fine  was  levied.  The  wife  died 
first,  and  afterwards  the  husband  died,  and  John  Walters 
died  without  issue.  Bill  by  plaintiffs,  as  standing  in  the 
place  of  the  mortgagee,  against  the  heir  at  law  of  the  wife, 
to  be  paid  the  principal  and  interest,  or  to  foreclose. 


(1)  The  Editor  has  not  been  able 
to  meet  with  any  trace  of  this  case  in 

the  Reg.  Book.  It  appears  from 

Reg.  Mill.  Book  that  the  cause  came  on 
for  hearing  on  the  day  mentioned  in  the 
text,  and  that  the  Court  took  time  to 
consider   the  matter.- — — The  Editor 


has  searched  through  the  Books  for  the 
five  following  terms,  but  can  meet  with 
no  further  mention  of  the  case. 

(2)  Lewis  V.  Nangle,  ante  151,  and 
see  Sugd.  on  Powers,  p.  299.  3d  edn. 
Tomkins  v.  Ennis.,  1  Eq.  Ca.  Abr.  334. 
pi.  6. 
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Lord  Chancellor  :  Adney 

This  is  an  attempt  to  carry  the  power  of  the  Court  fur-    %  against 
ther  than  ever  it  has  been  done.    But  it  being  on  the  part  of  Field. 
a  creditor,  who  is  entitled  to  the  assistance  of  the  Court,  I 
shall  consider  of  it. 

The  mortgagee  appears  to  have  been  relessee  in  the  settle- 
ment, and  therefore  had  notice  of  the  party's  right  and 
power. 

Two  Questions. 

1st,  Whether  good  as  a  conveyance  at  law  ? 
2d,  Whether  in  equity,  as  an  imperfect  execution  of  a 
power  ? 

The  last  depends  upon  the  intention  to  execute  the  power. 
The  mortgage  is  by  lease  and  release. 

They  seem  to  have  considered  the  settlement  as  voluntary 
and  void  against  creditors,  and  therefore  convey  a  present 
interest  to  the  mortgagee  totally  inconsistent  with  the  set- 
tlement. (3) 

As  to  the  covenant  for  further  assurance,  it  is  only  to  con- 
firm the  estate,  and  not  to  have  effect  to  compel  the  execu- 
tion of  a  power  contrary  to  the  deed  itself. 

The  deed  means  to  extinguish  the  power ;  the  covenant 
for  further  assurance  cannot  set  it  up. 

Adjourned  for  Consideration. 


(3)  That  a  power  to  be  executed  by  TVesicott,  13  Ves.  453.    Anderson  v. 

will  cannot  be  executed  by  any  act  to  Dawson^  15  Ves.  536.     Barford  v. 

take  effect  in  the  life-time  of  the  donee  Street^  16  Ves.  139.    Nanock  v.  Hor- 

of  the  power.    See  Whaley  v.  Drum-  ton^  7  Ves  378.    Irwin  v.  Farrer^  19 

mond,  Sugd.  on  Powers,  216.    Reid  v.  Ves.  87. 
iShergold,  10  Ves.  270.  See  Bradley  v. 


V 
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Case  322 


ETTRICKE  against  ETTRICKE. 


At  the  Rolls, 
6th  Dec.  1767. 


[Lib.  Reg.  1767.  A.  fo.  365  b.] 


Devise  of  the 
profits  of 
land  in  trust 
for  his  six 
younger 
children,  to 
be  distributed 
in  joint  and 
equal  pro- 

p07'ti07lS. 

Held,  a  tenancy 


William  Ettricke^  by  will  gave  his  freehold  and  lease- 
hold estates  at  Sunderland  to  Nicholas  Taylor,  to  pay  out 
of  the  rents  and  profits  certain  annuities,  and  make  other 
annual  payments  |  and  then  gives  the  remaining  profits  to 
Taylor^  in  trust  for  his  six  younger  children^  to  be  distri- 
buted among  them  in  joint  and  equal  proportions, 

in  common.  (1) 

Upon  the  death  of  one  of  the  six  children,  withont  issue, 
and  intestate,  a  Question  arose  between  his  heir  at  law  and 
personal  representative  and  the  surviving  children,  Whether 
the  six  younger  children  took  as  jointenants,  or  as  tenants 
in  common,  under  the  devise? 


(1)  Perkins  v.  Baynton^  1  Bro.  C. 
C.  118.  Wherever  a  devise  or  be- 
quest to  two,  or  more  is  in  words  which 
import  a  severance,  the  devisees  or  lega- 
tees will  take  as  tenants  in  common. 
Thus  a  bequest  of  an  equal  share  to  A. 
and  B.  of  a  certain  fund,  was  held  to 
create  a  tenancy  in  common,  Reeves^s 
case,  1  Atk.  410.  So  a  bequest  to  two, 
"  share  and  share  alike,"  Heathe  v. 
Heathe,^  Aik.l^l,  So,  by  force  of  the 
words, "  equally  divided  between  them." 
Thickness  v.  Vernon,  1  Vern.  32. 
Owen  V.  Owen^  1  Atk.  494.  Blisset 
V.  Cranwell,  1  Salk.  226.  Prince  v. 
Heylinj  1  Atk.  493.  Fisher  v.  Wzgg, 
1  P.  W.  13.  Bagwell  v.  Dry,  ib.  699. 
Stones  V.  Heurtly,  1  Ves.  sen.  164. 
Mendes  v.  Mendes,  1  Ves.  89.  Phi- 
lips V.  Philips,  1  P.  W.  39.  Jolliffe 
V.  East,  3  Bro.  C.  C.  25.  Butler  v. 
Stratton,  ib.  367.  Jenour  v.  Jenour, 
10  Ves.  262,  269.    Bolger  v.  Mackell, 


5  Ves.  509.  "  Equally  to  be  divided," 
Seely  v.  Jago,  1  P.  W.  389.  Haws  v. 
Haws,  3  Atk.  525.  S.  C.  1  Ves.  sen. 
13.  "  Between  them,"  Lashbrook  v. 
Cock,  2  Mer.  70.  "  Divided  amongst 
them,"  Ackerman  v.  Burrows,  3  V.  & 
B.  54.  "  Equally  amongst  them," 
Warner  v.  Hone,  Pre.  Ch.  491.  "  To 
and  amongst  them,"  Campbell  v. 
Campbell,  4  Bro.  C.  C.  15.  Trundell 
V.  Eames,  cited  ib.  p.  17.  Casterion 

V.  Sutherland,  9  Ves.  445.  And 

see  Dodson  v.  Hay,  3  Bro.  C.  C.  404. 
lieade  v.  Reade,  5  Ves.  744.  Jones 
V.  Randall,  1  J.  &  W.  100.  Taniere 

V.  Pearkes,  2  S.  &  S.  383.  But  a 

devise  or  bequest  to  two  or  more,  un- 
less accompanied  by  words  of  sever- 
ance, will  be  construed  a  joint-tenancy, 
Morley  v.  Bird,  3  Ves.  628.  Stuart 
V.  Bruce,  ib.  632.  Campbell  v.  Camp- 
bell,  4  Bro.  C.  C.  15. 
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It  was  argued  for  the  heir  at  law.  That  it  was  a  tenancy  Ettricke 
in  common.    That  the  intention  was  clear  to  provide  for  the  against 
posterity  of  those  children,  as  well  as  the  children  them-  Ettricke. 
selves,  and  not  give  to  the  surviving  children  the  share  of 
any  of  them  who  should  die  and  leave  issue.    That  the 
words  are  capable  of  such  a  construction ;  or,  if  not,  that 
the  word  ^\joinf'  ought  to  be  rejected,  as  being  repugnant 
to  the  other  words,  which  plainly  give  a  tenancy  in  com- 
mon. 

1st,  As  the  words  stand,  they  answer  the  definition  of  a 
tenancy  in  common  ;  that  is,  the  interest  to  be  separate,  but 
the  land  itself  not  to  be  divided.  In  equal  proportion'^ 
gives  the  separate  interests  :  the  word  joinf  means,  that 
the  land  itself  should  not  be  divided. 

2d,  If  the  words  cannot  be  reconciled,  the  word  joint' ' 
must  be  rejected,  as  repugnant  to  the  other  words,  as  giving 
a  plain  tenancy  in  common. 

Sir  Thomas  Sewell,  Master  of  the  Rolls,  was  of  opinion. 
That  they  took  a  tenancy  in  common :  and  that  the  word 
joint  was  not  to  be  considered  as  giving  a  joint  interest,  but 
the  same  as  if  the  testator  had  said,  ^'  to  my  children  all 
together:' {2) 

I  and  Mr.  Madock  were  Counsel  for  the  heir  at  law  of  the 
deceased  child;  Mr.  Wedderburn  and  for  the  sur- 
viving children. 

(2)  Decree.  "  And  his  Honour    "  ceased  child  became  equally  entitled 

doth  declare,  that  according  to  the    "  as  tenants  in  common  to  the  clear  re- 

"  true  construction  of  the  said  will,  the    "  sidue  or  surplus  of  the  said  trust- 

"  defendants,  the  children,  and  the  de-    "  estate." 
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Case  323.     Duke  of  NORTHUMBERLAND  against  Lord  EGRE- 

MONT  and  Others.  (1) 


6th  Feb.  1768.  [Lib.  Reg.  1767.  A.  fo.  187.  nom.  Duke  of  Northumberland  v. 

Manners.^ 


[Legacy  given  After  argument  at  Bar,  which  took  up  several  days,  Lord 

on  condition     ^  ^  „  .  ... 

of  releasing     Camden^  Chancellor,  delivered  his  opinion  : 

all  claims  on 

the  testator's  estate  and  effects  within  a  certain  time,  the  legatee  takes  the  legacy  but  does 
not  actualJy  release :  held,  he  was  bound  by  election,  and  that  his  heir  at  law  shall  re- 
lease.  (2_}j 

I  have  considered  this  case  with  the  utmost  degree  of  at- 
tention, and  have  had  opportunity  sufficient  to  form  my 
opinion.  The  great  point  of  acceptance  is  certainly  a  point 
of  difficulty.  I  was  formerly  satisfied  with  the  decree  when 
pronounced,  and  am  still  so.  The  general  defence  is.  That 
Duke  Algernon  has  accepted  the  devise,  and  is  bound  by  the 
condition ;  and  that  it  is  time  enough  for  the  execution  of 
the  release,  which  may  be  done  at  any  time.  Several  points 
have  been  made  \vhich  I  shall  lay  out  of  the  case.  Acqui- 
escence is  one  which  is  attended  with  difficulty  enough ;  but 
as  I  am  of  opinion  with  the  defendants  on  the  other  point, 
I  shall  give  no  opinion  upon  that. 
Several  matters  insisted  upon  : 

1st,  That  the  demand  is  consistent  with  the  wills.  That 
this  is  a  debt,  and  affects  only  the  residuary  legatees.  That 
the  devise  of  the  residue  must  be  understood  after  payment 
of  debts  and  legacies. 

I  do  not  understand  this  reasoning. 

The  testator  cannot  prevent  payment  of  his  debts  :  and 
the  reason  of  the  expression  in  the  cases  determined  upon 
this  head  is,  to  distinguish  the  fund  out  of  which  the  debts 

(1)  See  ante,  p.  540.  this  case  on  359.  385.  and  note  bj  Mr.  Swanston^ 

the  original  hearing.  ib.  382.    Moor  v.  Butler^  2  S.  &  Lef 

Simpson  Y.  Vickers^  267.     Cull  v.   Showell^    post.  727. 

346.    Beaulieu  v.   Lord  Cardigan,  Buttricke  v.  Brodhurst,  3  Bro.  C.  C. 

ante  533.    jD?7/ow  v.  Packer,  1  Swanst.  88.  S.  C.  1  Ves.  jun.  17K 
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are  to  be  paid,  as  between  the  pecuniary  and  specific  lega-     Duke  of 
tees,  and  the  residuary  legatee.    It  would  be  absurd  to  ad-  Northum- 
mit  of  this  demand :  it  would  be  to  say,  The  testator  gives  ^f^^Jt^J 
him  a  devise  upon  condition  he  releases  his  demand,  and  at  j^^^^  Egre- 
the  same  time  says  he  shall  be  paid  his  demand.    He  is  mont 
dealing  with  his  son  upon  condition;  gives  him  quid  pro  quo,  Others. 
He  is  required  to  release  every  thing.    Such  a  construction 
would  totally  defeat  the  will.    What  would  become  of  that 
anxious  declaration,  "  that  his  son  should  not  molest,"  &c. 
I  am  clear,  this  claim  is  totally  and  fundamentally  inconsis- 
tent with  the  will. 

2d  Question,  Whether  Duke  Algernon  has  accepted  the     ^  658  ] 
devise  ? 

Duke  Charles y  to  prevent  diputes  and  uneasiness,  thought 
fit  to  pursue  the  method  in  his  will — He  first  devises  the 
lands  at  Petwortli  by  words  of  present  gift  ;  he  then  remits 
the  35,000/.,  and  gives  the  furniture ;  then  he  requires  a  re- 
lease to  be  given  before  his  son  shall  take  benefit,  and  pro- 
ceeds to  annul  the  devises.  The  rules  of  performing  condi- 
tions precedent  and  subsequent  are  well  known.  This  is 
not  a  case  within  the  rule  of  condition  precedent,  which 
requires  strict  performance.  Where  a  man  gives  what  is  [Where  a  man 
not  his  own,  and  gives  something  else  to  the  person  to  noUiirown^ 
whom  it  belongs,  there  is  a  tacit  condition,  that  the  owner  and  something 

,         ,  .      .  ,  ,  .  .  mi  •    .        else  to  the 

release  ms  right  to  the  thing  given  away.    Ihereitisim-  person  to 
material  whether  the  release  be  before  or  after  he  accepts  the  f 

^  longs,  there  is 

devise.    In  all  other  cases,  it  is  a  matter  of  contract,  and  a  condition 
depends  upon  election  ;  it  becomes  matter  of  acceptance  or  Ss  ri^fh^tcfthe 
refusal.    These  are  not  gifts  upon  condition  precedent,  but  thing  given 
it  is  a  condition  annexed  to  the  body  of  the  gift,  and  passes  ^^^^^  ^^"^^ 
with  it.    The  acceptance  is  the  release  itself,  in  equity  and 
conscience.    Suppose  Duke  Algernon  had  clearly  accepted  ? 
his  representatives  would  have  been  compellable  to  exe- 
cute a  release. 

The  next  Question,  As  to  acceptance  ?  which  depends 
upon  a  variety  of  facts.  I  am  suspicious,  that  Duke  Alger* 
non  looked  upon  it,  that  if  he  accepted  the  legacy,  though 
he  did  not  execute  the  release,  yet  he  run  no  risk  under  the 
will.  Duke  Algernon  was  clearly  apprized  of  his  right  very 
early,  and  was  ripe  for  election.    Thus  apprized,  he  takes 


(3)  See  Cull  v.  S/ioicell,  post.  727. 
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Duke  of  possession  of  all  the  furniture  at  Nothumherland-house  and 
NoRTHuM-   at  Petivorth,    He  sends  a  man  to  separate  the  furniture  at 

BERLAND     PetwoHk,    At  Northumberlaud-Jiouse  he  does  a  ffreat  deal 

against 

Lord  Egre-  i^o^e ;  he  converts  to  his  own  use,  and  acts  in  every  res- 
MONT       pect  as  owner.    That  he  could  not  do,  only  as  trespasser, 
and  Others,  or  as  legatee,  with  assent  of  the  executor.    No  pretence  to 
say  as  trespasser.  He  would  not  have  distinguished  the  fur- 
niture at  Petiuorth,    His  paying  for  the  hay  and  lead  shews 
that  he  did  not  take  as  trespasser,  but  under  the  will.  How 
could  he  accept  more  fully,  unless  he  had  executed  a  release  ? 
Every  thing  that  was  manual  he  took ;  the  interest  of  the 
35,000/.  he  retained. 
[  659  "1        Q.  The  evidence  of  non-acceptance  ? 

1st,  Did  not  release.    But  if  release  is  not  a  condition 
precedent,  the  acceptance  will  carry  the  release  with  it. 
Hungerford  v.  Winter  (4)  is  a  strong  authority. 
2d,  Declaration  of  dissatisfaction,  and  would  not  release 
his  demand ;  and  preparations  to  file  a  bill. 

From  thence  argued,  that  he  had  never  fixed  his  mind  to 
accept.  I  believe  his  mind  was  in  a  state  of  uncertainty, 
and  that  he  imagined,  that  although  he  did  accept  the  be- 
quest, yet  by  not  executing  the  release  he  might  at  any  time 
come  and  repudiate  the  will.  But  still  here  are  acts  of  ac- 
ceptance 5  and  he  shall  not  by  any  secret  reserve  invalidate 
that  acceptance.  The  law  is  certain  in  this  point  of  election 
in  general ;  as  where  the  lord  accepts  the  rent  after  forfeiture, 
or  widow  enters  upon  jointure.  If  he  might  accept  with 
such  reserve,  he  would  be  at  liberty  to  reject  at  any  time  af- 
terwards he  might  as  well  execute  a  release  with  such  re- 
serve. 

3d,  It  is  disadvantageous  to  him  to  accept  the  devise. 
But  that  is  by  no  means  clear ;  it  depends  upon  many  con- 
nected circumstances ;  impossible  for  me  to  judge.  Duke 
Algernon  was  the  only  person  that  could :  it  must  be 
presumed  he  did.  It  is  out  of  the  case  after  acceptance. 
The  value  of  the  furniture  is  out  of  the  case  :  he  took 
all. 

Upon  the  whole,  am  clear  of  opinion,  Ist,  That  the  re- 
lease is  not  a  condition  precedent :  2d,  That  Duke  Alger- 


(4)  In  Chanc.  Easter  Term,  9  G.  2.  Anno  1736.  See  post.  Appendix,  (O), 
from  Lib.  Reg.  and  Serjt.  Hill's  MSS.  23d  vol.  p.  196. 
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non  has  accepted  the  devises :        That  the  declaration,     Duke  of 
and  what  he  afterwards  did,  cannot  invalidate  that  ac-  Northum- 
ceptance ;  and  that  if  Duke  Algernon  had  come  into  this  ^J^^^^t 
Court  after  the  acceptance,  he  could  not  have  been  relieved  Lo^d  Egre- 
against  it.  ^^^^^^ 

Affirm  the  Decree.  (5)  Others. 


(5)  And  it  was  in  addition  ordered,  that  the  defendant  the  Duchess  of 
Northumberland^  join  in  the  release  as  heir  at  law  to  Duke  Algernon, 


BURRELL  against  BURRELL.  [  660  ] 
  Case  324. 

[Lib.  Reg.  1 767.  A.  fo.  533  a.]  I„  chancery, 

20th  June, 

  1768. 

One  by  will  gave  all  his  real  and  personal  estate  to  his  wife,  J^^^j^^^^^^^^ 
to  the  end  she  might  give  his  children  such  fortunes  as  she  she  might  give 
should  think  proper,  or  they  best  deserve  ;  to  whom  he  sf^^h^fortunes 
charged  his  sons  and  daughters  to  be  dutiful  and  obedient,  as  she  should 
and  loving  and  affectionate  to  each  other.  or  thej^  de-^^ 

serve. 

There  being  five  children,  and  the  eldest  being  provided  for,  an  appointment  of  a  guinea  to 
him,  and  the  rest  among  the  other  children,  was  held  a  good  appointment.  (1) 

There  were  five  children  of  the  testator  who  survived 
him,  a  son  by  a  former  wife,  and  four  daughters  by  his  last 
wife. 

The  son  had  an  estate  settled  upon  him  of  400/.  a- year : 
the  daughters  had  about  500/.  a-piece  portions. 

The  wife  executed  the  power  by  will,  and  devised  the  es- 
tate to  trustees  to  sell,  and  out  of  the  money  to  pay  to  her 
two  daughters  Frances  and  Anne  200Z.  a-piece,  to  the  son 

(I)  ^ee  Bevilv.  Rich,  iCh.  Ca.309.  Kemp  v.  Kemp,  ib.  849.  Vandcrzcc 

In  Bo7/lc  y.  Bishop  of  Peterborough,  3  v.  Aclo?n,  4  Ves.  771.      Upon  the 

Bro.C.C.253.  But  see  the  observations  question  of  illusorij  appointment,  see 

of  Lord  Ahanlcy,  on  the  principal  casCj  Butcher  v.  Butcher,  9  Yes.  382.    S.  C. 

in  Kemp  V.  Kemp^  5  Ves.  860,  and  in  On  Appeal,  1  V.  &  B.  79.  Boxy.  JVhit- 

Spencer  v.  Spencer,  ib.  308,  and  see  bread,  10  Ves.  33.    Mocatta  v.  Lou- 

Pocklingtou  v.  Bai/nc,  1  Bro.  C.  C.  sada,  12  Ves.  125. 
449.    Spencer  v.  Spencer,  5  Ves.  363. 
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BuRRELL  one  guinea^  and  the  remainder  to  her  two  daughters  Cathe- 
against      ^ij2e  and  Mary^  share  and  share  alike. 

BuRRELL.  -g^ij  ijy.  ^j^g  plaintiff,  as  representative  of  the  son,  to  set 
i  aside  the  appointment  as  elusory.  And  it  was  argued,  1st, 
That  every  one  of  the  children  was,  by  the  terms  of  the 
power,  to  have  something.  That  a  guinea  is  considered  as 
nothing,  and  elusory.  2d,  That  the  wife  could  not  take  the 
provision  for  the  children  into  consideration,  because  the 
father  did  not :  he  knew  that  the  son  had  400/.  a-year  set- 
tled on  him,  and  yet  directed  the  appointment  to  be  made 
among  his  children. 

On  the  other  side,  it  was  argued.  That  the  wife  had  a  dis- 
cretionary power  with  respect  to  the  objects  as  well  as  the 
fund,  and  was  not  obliged  to  make  an  appointment  among 
all  the  children,  but  might  confine  it  to  such  of  them  as 
she  pleased.  That  she  had  executed  the  power  very  pro- 
perly, considering  the  provision  which  the  son  was  entitled 
to  ;  and  though  the  father  might  know  of  that  provision, 
yet  he  did  not  mean  that  it  should  not  have  weight  with  his 
wife  in  the  execution  of  the  power.  And  Lord  Camden  be- 
ing of  the  same  opinion,  which  he  delivered  at  large,  the 
bill  was  dismissed.  (2) 


(2)  Decree.  "  It  is  ordered  that 

"  the  plaintilF's  bill  so  far  as  it  seeks  to 
"  set  aside  the  appointment  by  the  said 


Susannah^hj  her  will,  do  stand  dis- 
missed." 
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BIBIN  and  his  Wife  against  WALKER.  Case  325. 


At  the  Rolls, 

TLib.  Reg.  1767.  A.  fo.  472  b.]  30th  June, 
^             ^                                                                and  1st  July 
  1768. 

George  Scott,  being  possessed  of  a  leasehold  estate  in  Devise  of  lands 
Bishopsgate  and  Shoreditch,  and  having  two  sisters,  Anne  hefore  given  to 
Scott  and  Athaliah  Yeates.  and  two  nieces,  vi%.  Elizabeth       oy^'^  ^• 

'  ,     .     on  a  given 

Yeates,  daughter  of  his  sister  Athaliah,  and  the  plaintiff  event,  is  a  de- 

Athaliah,  daughter  of  a  deceased  sister  Martha,  made  his  cationVo"ll\^l) 

will  of  14th  December  1765,  and  gave  one  moiety  of  the 

leasehold  estates  to  his  niece,  Elizabeth  Yeates ;  and  if  she 

should  die  before  twenty -one,  then  to  [^George  Scott,']  a  natural 

son  of  a  deceased  brother ;  and  in  case  he  should  die  before 

he  had  survived  his  apprenticeship,  or  attained  twenty-three, 

then  to  his  sister  Yeates;  and  after  her  death,  to  the  plaintiff 

Athaliah.    He  then  proceeds,  "  And  my  further  will  is,  in 

"  case  my  niece  Athaliah  Bibin  shall  die  without,  any  issue," 

and  his  niece  Elizabeth  Yeates  and  the  said  George  Scott 

shall  be  then  living,  or  either  of  them,  then  his  will  is,  that 

the  said  moiety,  or  half  part,  of  his  said  leasehold  messuages, 

&c.  before  given  to  his  said  niece  Athaliah  Bibin  shall  go  to 

his  said  niece  Elizabeth  Yeates  and  the  said  George  Scott, 

share  and  share  alike,  or  to  the  survivor,  and  the  heirs  and 

executors  of  such  survivor  for  ever.  And  after  giving  several 

specific  and  pecuniary  legacies,  he  gave  the  residue  to  the 

plaintiff  Athaliah,  and  Mary  Scott,  who  is  another  natural 

child  of  his  brother. 

Two  questions : 

1st,  Whether  the  latter  clause,  being  a  contingent  dispo- 
sition of  a  moiety  to  Elizabeth  Yeates  and  George  Scott, 
relates  to  the  moiety  mentioned  before,  or  to  the  other 
moiety  ? 


(1)  Ramsden  v.  Ilassard,  3  Bro.  A  dovise  to  B.  after  tlio  dcatli  of  J.,  if 

C.  C.  236.  lint  a  mere  recital  in  a  will,  B.  be  the  testator's  Uc'iv  at  law,  gives 

without  more,  will  not  amount  to  a  gift  an  estate  for  life  to  A.  by  implication, 

or  demonstration  of  intention  to  give.  Sve  Dashzoood  v.  .Pej//on,  18  V^es  40. 

See  Dashzoood  v.  Peyton^  18  Ves.  41.  See  in  Nczccomen  v.  ^Bethleni  Hospital, 

Bac.  Abr.  Leg.  (A)  Godolphin,  282.  post  in  Appendix  (A). 
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BiBiN         2d,  If  to  the  other  moiety,  Whether  the  words  do  not 
and  Wife    amount  to  a  gift  of  that  moiety  to  Athaliah  and  her  issue. 
Walker     ^^^^  ^  contingent  limitation  over,  upon  her  death  without 
issue  in  the  life-time  of  Elizabeth  Yeates  and  Geoi^ge  Scott  f 
Sir  Thomas  Sewell,  Master  of  the  Rolls,  was  clear  in 
his  opinion  upon  both  questions. 

1st,  That  it  cannot  relate  to  the  moiety  before  devised, 
but  must  be  understood  to  mean  the  other  moiety.  The  man- 
ner in  which  it  is  given  is  inconsistent  with  the  dispositions 
[662]      of  the  first  moiety,  by  which  she  was  not  to  take  till  after 
the  death  of  Elizabeth  Yeates  and  George  Scott. 

2d,  That  the  Court  will  imply  a  gift  of  the  moiety  to  Atha- 
liah and  her  issue,  with  contingent  limitations  over.  There 
can  be  no  doubt  of  the  intention  ;  and  the  words  of  gift  being 
omitted  by  mistake,  the  Court  will  supply  them. 

I  was  Counsel  for  the  plaintiff,  and  cited  Poulson  v.  W ?/- 
lington,  2  Wms.  533.  and  Tilly  v.  Tilly,  in  Chancery,  15th 
July,  1745. 

Case  326.  KNAPP  against  NO  YES. 

5th  Feb.  1768.  '  [No  Entry.]  (1) 

Testatorbe-       LoRD  CHANCELLOR  CaMDEN  : 

daughters^  Noyes  having  five  children  at  the  time  of  his  will,  gave 
1,500/.  each,     them,  by  name,  1,500/.  each,  to  be  paid  to  his  daughters  re- 

to  be  paid  them  ?    .r  3    ?  5  r  & 

respectively  at  the  time  of  their  marriages  with  consent  of  his  executrix  and  executor,  who  are 
made  guardians  during  their  minority  ;  with  a  clause  for  maintenance  and  education  till  twenty- 
one.  Held,  a  child  attaining  twenty-one,  her  legacy  was  vested  :  the  condition  is  to  be  under- 
stood as  confined  to  marriage  under  twenty-one.  (2) 

(1)  The  editor  has  been  unable  to       (2)  When  a  legacy  vests,  or  is  to  be 

meet  with  any  entry  of  this  case  in  Lib.  paid  at  a  particular  age,  and  there  is  a 

Reg.    From  the  Minute  Book,  Hill,  clause  of  forfeiture  on  marriage,  without 

Term,  1768,  it  appears  that  the  Court  consent;  the  Court  will  construe  such 

ordered  "the  plaintiff's  bill  to  be  dis-  clause  as  having  relation  to  a  marriage 

missed  without  costs.    And  his  Ho-  witliin  the  specified  age.    Desbody  v. 

"  nour  doth  declare,  that  according  to  Boyvilie.  ^  P.  Wms.  547.    Fullen  v. 

"  the  true  construction  of  said  will,  Ready,  2  Atk.  587.  King  v.  Withers, 

plaintitF  Athaliah  Bibin  is  entitled  to  cited  3  Atk.  334.  See  Osborn  v.  Brown, 

"  half  of  said  leaseholds,  subject  to  the  5  Ves.  527.  Elton  v.  Elton^  3  Atk.  504. 

"  contingencies  in  said  will  with  respect  Lloyd  y.  Branton^  3  Mer.  116.  See 

"  thereto."  Strange  v.  Smithy  ante  262. 
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spectively  at  the  time  of  their  several  marriages  with  the  Knapp 
consent  of  his  executrix  and  executor,  or  the  survivor  ;  and  against 

jN  DYES. 

if  any  of  them  should  marry  without  such  consent,  then  he 
gave  her  or  them  so  marrying  respectively  500/.  only ;  and 
he  gave  the  1,000/.  to  such  of  his  daughters  as  and  when 
they  should  marry  with  such  consent,  in  equal  proportions. 

Mary,  one  of  the  daughters,  having  attained  twenty-one, 
died  unmarried. 

Q.  Whether  the  portion  survived?  or,  in  other  words, 
Whether  the  time  of  payment  is  confined  merely  to  marriage? 
If  I  should  determine  for  the  plaintiff,  it  will  be  with  reluct- 
ance. It  is  very  unnatural  for  a  parent  to  impose  a  consent 
to  marriage  during  his  daughter's  whole  life.  To  consider  it 
upon  the  will,  which  I  shall  construe  with  liberality  : 

These  portions  clearly  vested  at  the  death  of  the  testator^ 
and  if  they  had  not  been  devised  over,  I  should  think,  that  in 
case  any  of  the  daughters  had  died  before  the  time  of  pay- 
ment, the  portion  would  have  gone  to  her  representative. 

But  still  the  Question  is,  Whether  marriage  is  the  sole      [  663  ] 
time  of  payment  ? 

A  material  observation  arises  on  a  clause  in  the  will,  by 
which  the  testator  appointed  the  same  persons  who  are  his 
executors  to  be  guardians  of  his  daughters  during  their 
minority. 

It  is  a  fair  construction  to  say,  that  he  appoints  the  guar- 
dians merely  with  a  view  to  their  consent,  and  the  same  as  if 
he  had  inserted  that  clause  in  the  clause  of  consent. 

The  clause  of  maintenance  and  education  is  also  material : 
"  Till  portions  become  payable,''  must  be  understood,  "  till 
"  twenty-one,  or  marriage  with  consent." 

Maintenance  and  education  are  confined  to  minority ;  and  ^^^^^^"^^j"^^^^ 
though  there  may  have  been  a  case  where  under  the  word  edu-  are  confined  to 
cation  the  provision  has  been  extended  after  twenty- one,  yet  i^^no^ty.] 
that  must  have  been  a  very  special  case,  and  contrary  to  the 
natural  sense  of  the  words.    If  this  construction  is  right,  it 
puts  an  end  to  the  question  ;  because  the  condition  of  mar- 
riage with  consent  must  mean  at  an  earlier  time  than  twenty- 
one. 
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Case  327.  TWISBEN  against  LOCK. 

March  1768.  [Lib.  Reg.  1767.  B.  fo.  156.  nora.  Twisden  v.  Best.'] 

Articles  on  the  marriage  of  James  Purcell  with  Jemima  his  wife, 

marriage,  for    articles  Were  entered  into,  dated  6th  August  1718,  by  which 

settling  land  to  ^     .  &         '      ?  .r 

be  bought  with  James  Purcell  covenanted,  in  consideration  of  the  intended 
the"childre"ri^of  ^larriage,  and  900Z.  portion,  within  a  month  to  transfer  to 
the  marriage  Maiidistv  1,000/.  Soiith  Sea  stock,  in  trust  to  permit  Purcell 
spective  issues;  ^nd  his  wife  to  receive  the  dividends  for  their  lives,  and  then 
of luch  chu"^'  transfer  the  principal  [equally  amongst  and]  for  the  rise  of 
dren  and  their  all  the  children,  male  and  female,  of  the  marriage ;  [and 
Held!  there  their  respective  executors,  administrators  and  assigns]  ;  but  if 
should  be  cross  there  should  be  no  such  children,  nor  any  issue  of  them, 
by  implica-  living  at  the  death  of  Purcell  and  his  wife,  then  to  transfer 
tion.  (1)  principal  to  the  executors,  administrators,  or  assigns,  of 

the  survivor  of  Purcell  and  his  wife  :  and  it  was  declared,* 
that  it  should  be  lawful  for  Maudisty,  with  the  consent  of 
Purcell  and  his  wife,  in  writing,  to  dispose  of  the  1,000/. 
stock,  and  to  lay  out  the  principal  and  interest,  either  in  the 
purchasing  other  stock  or  annuities,  or  in  fee-simple  estate 
[  ]  Kent  or  elsewhere  in  England,  to  be  settled  to  the  same 
uses,  viz.  To  the  use  of  James  Purcell  Sind  his  wife  for  their 
lives,  and  the  longer  liver,  without  waste;  and  after  the 
death  of  the  survivor,  to  the  use  of  all  the  children,  male  and 
female  of  their  bodies,  equally,  as  tenants  in  common,  and 
[of]  their  respective  issues ;  and  for  default  of  such  children 
and  their  issue,  to  the  use  of  the  heirs  and  assigns  of  the  sur- 
vivor of  Purcell  and  his  wife. 

There  were  two  children  of  the  marriage,  John  James 
Purcell  and  Mary -Elizabeth. 

The  1,000/.  South- Sea  stock  was  transferred  to  Maudisty  ; 
and,  in  1720,  500/.,  being  a  moiety  of  it,  was  sold  by  Maud- 
isty for  4,000/. :  and  James  Purcell  being  dead,  a  bill  was 
filed  by  his  widow  and  children  against  Maudisty,  for 


(1)  Duke  of  Richmond  v.  Lord  Cadogan,  cited  17  Ves.  67.  Green  v.  Sie^ 
phens,  lb.  64. 
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an  account  of  the  trust  money;  and  on  the  23d  February  Twisden 
1735  [1722]  the  cause  came  on  to  be  heard,  and  the  Court  de-  "^f^^^^ 
clared,  that  the  4,000/.  ought  to  be  considered  as  trust  money, 
and  ordered  Maudisty  to  pay  it  to  Master  Edivards,  to  be 
invested  in  the  purchase  of  lands,  and  settled  to  the  uses  of 
the  articles ;  and  in  the  mean  time  the  Master  was  to  place 
the  money  in  the  public  funds ;  and  the  remaining  500/.  was 
ordered  to  be  sold,  and  the  money  laid  out  in  the  same 
manner. 

The  4,000/.  was  accordingly  paid  into  the  Master's  hands, 
and  was  afterwards  invested  in  3,889/.  4.s'.  6d,  South-Sea  an- 
nuities, and  transferred  to  the  Accountant-General ;  and  the 
remaining  stock  was  sold,  and  the  money  invested  in  82/.  17^' 
2d.  South- Sea  stock,  246/.  9^.  new  South- Sea  annuities,  and 
330/.  Os.  Jd,  old  South- Sea  annuities. 

In  1744,  upon  the  petition  of  John- James  Purcell,  and  the 
consent  of  his  mother,  the  Accountant-General  was  ordered 
to  sell  part  of  the  annuities,  to  raise  300/.  for  John- James 
Purcell, 

Mary- Elizabeth  married  Philip  Twisden,  and  afterwards 
died  in  the  life-time  of  her  mother,  leaving  the  plaintiff  her 
only  child. 

Afterwards,  in  17^9,  John- James  Purcell  died  without 
issue ;  and  in  August  1765  the  mother  died  intestate,  having 
married  Robert  Lock^  her  second  husband,  and  left  the  defend-     [  665  J 
ant  LocJcy  her  eldest  son  and  heir  at  law. 

Bill  by  plaintiff,  to  have  the  trust  money  laid  out  pursuant 
to  the  decree. 

Q.  In  what  manner  the  land  should  be  settled ;  whether 
upon  the  children  of  Purcell  and  his  wife,  in  separate 
moieties,  with  an  immediate  limitation  over  to  the  right  heirs 
of  the  wife,  who  survived  ?  or  whether  witli  cross  remain- 
ders between  the  children  ? 

Mr.  Yorke^  for  the  plaintiff,  argued  in  favour  of  cross  re- 
mainders, and  cited  the  cases  of  PFest  v.  Errissey,  2  Wms. 
349.  and  Wright  v.  Holford^  in  Chancery,  November  1764, 
and  afterwards  in  the  House  of  Loy^ds ;  which  last  case,  it 
was  observed  by  the  Court,  had  overturned  all  the  old  law 
of  cross  remainders. 

On  the  other  side,  I  argued  upon  the  old  law,  and  endea- 
voured to  distinguish  this  case  from  TFright  v.  Holford, 
[ante  468.]  by  observing  upon  the  word  respective  issues,  m  hich 
word  respective  governed  the  court  in  Comber  v.  Hill^  against 
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TWISDEN 

against 
Lock. 


[There  cannot 
be  cross  re- 
mainders by- 
implication  in 
a  deed. (2)] 

2  Doderidge, 
Cro.  Ja.  656 

[Cross  remain- 
ders cannot 
be  by  impli- 
cation between 
more  than 
two.  (3)] 


[  666  ] 


cross  remainders.  I  also  observed^  that  the  words  which 
follow,  viz.  "  In  default  of  such  children  and  their  issue," 
must  be  understood  their  respective  issue,  the  word  such  re- 
ferring to  the  immediate  preceding  clause,  where  the  word 
respective  is  used. 

Lord  Camden,  Chancellor: 

I  am  clear  there  cannot  be  cross  remainders  by  implica- 
tion in  a  deed.  Courts  have  formerly  leaned  against  cross 
remainders,  even  in  a  will.  Doderidge,  Justice,  in  Gilbert 
V.  Witty,  arguendo,  said.  Cross  remainders  cannot  be  by  im- 
plication between  more  than  two ;  and  it  has  ever  since  been 
taken  to  be  so.  But  I  believe  it  never  was  solemny  deter- 
mined. Whenever  that  question  comes  before  the  Court, 
it  will  deserve  consideration.  In  Holmes  v.  Meynell, 
weight  was  laid  on  the  word  all.  In  Comber  v.  Hill, 
the  Court  seemed  to  incline  to  cross  remainders,  and  if  it 
had  not  been  for  the  word  respective,  would  in  that  case 
have  admitted  cross  remainders.  In  Wright  v.  Holford, 
the  House  of  Lords  determined,  that  where  there  are  ge- 
neral words  of  limitation  over,  there  shall  be  cross  remain- 
ders. 

This  is  not  the  case  of  a  settlement  completed,  but  of  ar- 
ticles executory. 

By  the  first  part  of  the  articles^  which  considers  the  fund 
as  money,  nothing  is  to  go  over  till  the  children  are  dead 
without  issue.  This  will  assist  us  in  settling  the  limitations 
of  land.  As  the  survivor  of  the  husband  and  wife  was  to 
take  nothing  in  the  money  till  all  the  children  were  dead 
without  issue,  so  they  shall  not  any  interest  in  the  reversion 
of  the  land,  but  in  the  same  way.  West  v.  Errissey,  (4)  is 
a  much  stronger  case  than  this. 

Decree.  (5) 


(2)  Doe  v.  Dorvell,  5  T.  R.  521. 
Doe  Y.  Worsley^  1  East.  427.,  but 
even  in  a  deed,  if  the  intention  appear 
to  create  cross  remainders,  it  is  not  ne- 
cessary that  the  Hmilations  should  be 
expressed  in  technical  terms.  Doe  v. 
Wainzzright,  5  T.  R.  431.  Ferry 
V.  White,  Cowp.  780.  Phiphard  v. 
Mansfield^  ib.  800.  Wataon  v.  Foocon, 
2  East.  40.  Atherton  v.  Pye,  4  T.  R. 
710.    Staunton  v.  Peck.,  2  Cox.  10. 

sen.  102. 


Marryat  v.  Townley, 
Doe  V.  Burrell,  ib,  in  note 


Ves. 


(3)  Gilbert  \,  Witty,  Cro.  Jac.  655. 
Cole  V.  Livington,  1  Ventr.  224.  Holmes 
Y.Meynell,45%  Sir T.  Jones,  172.  Pol- 
lex.  425.  But  this  rule  does  not  now 
prevail. 

(4)  2  P.  Wms.  349. 

(5)  Decree,  declared  that  the  trust 
money  ought  to  be  deemed  land,  and 
that  the  former  decree  of  23rd  Feb- 
ruary 1722,  with  respect  to  that  point, 
ought  to  be  carried  into  execution,  and 
the  money  to  be  laid  out  in  land.  "  And 
"  his  Lordship  doth  declare,  that  by 
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virtue  of  the  said  marriage  articles  the 
"  lands  ought  to  be  settled  to  the  use  of 
the  husband  for  life,  remainder  to  the 
wife^for  life  and  after  the  decease  of 
the  survivor  of  them,  as  to  one  moietj 
"  to  the  use  of  John  James  Purcell, 
"  and  the  heirs  of  his  body,  and  as  to 
"  the  other  moiety,  to  the  use  of  said 
Mary  'Elizabeth^  and  the  heirs  of  her 
"  body  (the  said  Jolm  James^  and  Mary 
"  Elizabeth^  being  the  only  issue  of 
the  said  marriage,)  with  cross  re- 
"  mainders  over,  from  one  to  the  other, 


in  case  of  their  respective  deaths, 
without  issue,  and  that  upon  de- 
"  fault  of  heirs  of  the  body  of  both 
"the  said  John  James  and  Mary 
Elizabeth^  the  whole  estate  ought 
"  to  be  limited  to  the  use  of  Jemima 
"  the  mother,  and  her  heirs  and  assigns 
"  for  ever,  she  having  survived  her  hus- 
"  band." — And  the  Master  is  to  see 
to  the  lands  when  purchased  settled  to 
the  uses  before  mentioned  so  far  as 
the  deaths  of  the  parties  will  admit. 


HARRIS  against  BARNES.  Case  328. 


[Lib.  Reg.  1767.  A.  fo.  344  ]  ^'17^8.''^ 


Dr.  Coningesby,  by  his  will  of  15th  February  1746.  inter  [S  C.  10  Hill's 

MSS  259 

alia,  devised  his  manor  of  Grendon  Warren^  in  the  county  11  Do.  152. 
of  Hereford,  and  his  farm  called  Grendon  Warren,  and  all  \  S^^^^o/'t^-; 

/       '  ^  '  ^     4  Burr.  215/ .] 

other  his  freehold  estates  in  the  county  of  Hereford,  to  his  Devise  of 

kinsman  the  plaintiff,  Coningeshy  Harris,  for  the  terra  of  99  J.^^'j^g^^  ^' 

years,  if  the  said  Harris  should  so  long  live;  and  after  the  if  he  sliould'so 

determination  of  that  term,  he  gave  said  premises  in  the  ^f[e^.  i^Jg  Jgt"^^ 

county  of  Hereford  to  the  heirs  of  the  body  of  the  said  Co-  termination 

ni7igesby  Harris,  and  in  default  of  such  heirs,  to  his  cousin  totheheh^^o/ 

Mrs.  Susan  EUeston,  for  99  years,  if  she  should  so  lonff  live  :  ^/'^  ^^^^ 

1  /  ,       1      ,      ^  ^         ^   A.  ;  and  m 

and  to  commence  irom  the  death  of  the  said  Coningeshy  default  of 

Harris,  he  dying  without  issue,  and  subject  to  the  estates  ovel^/'"'*^' 

and  contingencies  before  mentioned.    He  gave  all  his  said  Held,  an 

estates  in  the  county  of  Hereford  to  Roger  EUeston  Esq ;  ufe'hei^of 
son  of  his  cousin  Susan  EUeston  for  his  life,  and  after  his  ''^^'^ 

T  .  .  11.  A.  as  an  exe- 

clecease,  subject  to  the  devises  aforesaid,  he  gave  all  his  said  cutory  de- 
estates  in  tlie  county  of  Hereford  to  the  first  and  every  other 
son  and  sons  of  the  body  of  the  said  Roger  EUeston,  in  tail 
male  ;  and  in  default  of  such  issue,  to  the  heirs  of  the  body 
of  the  said  Susan  EUeston,  and  for  want  thereof,  to  the 


(1)  See  Fearuo,  Cont.  Urm.  6:^6. 
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right  heirs  of  Susan  Elleston  for  ever ;  such  persons  after 
the  decease  of  Coningesby  Harris  and  Susan  Elleston,  to 
take  the  surname  of  Conmgesby.  iVnd  all  his  monies,  se- 
curities for  money,  arrears  of  rent,  and  other  his  personal  es- 
tate (not  particularly  disposed  of)  he  gave  to  defendants,  Bar- 
neby  Ingram  and  Harris,  upon  trust  to  sell  such  part  as  did 
not  consist  of  money,  and  from  all  his  personal  estate  to  pay 
and  discharge  his  debts,  legacies,  and  funeral  expenses,  and 
sums  of  money  by  his  will  given;  and  after  such  payment,  to 
apply  the  residue  in  purchasing  lands,  tenements,  and  pre- 
mises, to  be  conveyed  to  said  Barneby  Ingram  and  Harris, 
their  heirs  and  assigns,  to,  for,  and  upon  the  same  uses,  li- 
mitations, persons,  and  purposes,  that  his  said  estates  in 
Herefordshire  were  before  devised,  or  stood  limited,  and  con- 
sistent with  the  contingency  happening  in  the  mean  time. 
And  appointed  Barneby  Ingram  and  Harris  executors. 

The  testator  died  on  the  15th  of  March  1766. 

Bill  by  the  plaintiff,  to  establish  the  will,  and  have  the 
residue  of  the  personal  estate  laid  out  according  to  the  tes- 
tator's will ;  and  in  general,  to  have  the  trusts  of  the  will 
performed. 

The  defendant,  Roger  Elleston,  insisted.  That  the  limi- 
tation to  the  heirs  of  the  body  of  the  plaintiff  was  void  for 
want  of  a  freehold  to  support  it;  and  that  he  was  entitled 
to  the  Herefordshire  estate,  and  also  to  the  lands  directed  to 
be  purchased  with  the  personal  estate  in  remainder,  imme- 
diately after  the  death  of  the  plaintiff,  whether  he  died  with 
or  without  issue. 

The  cause  coming  on  to  be  heard  on  7th  July  1767^  Lord 
Chancellor  declared  the  will  well  proved,  and  decreed  the 
trusts,  except  as  to  certain  charities  to  be  performed.  (2) 
And  as  to  the  question  of  law,  directed  a  case  to  be  made 
for  the  opinion  of  the  Judges  of  the  King's  Bench,  and  the 
Question  to  be.  Whether  the  heirs  of  the  body  of  the  plain- 
tiff, Coningesby  Harris,  take  any,  and  what,  estate  under 
the  testator's  will?  And  reserved  the  consideration  of  all 
directions  touching  the  settlement  of  the  residue  of  the  tes- 
tator's personal  estate,  until  after  the  Judges'  certificate. 


(2)  Viz,  A  bequest  of  400/.  to  be 
laid  out  in  lands  for  founding  a  free- 
school  in  the  parish  of  Pencourt^  which 


was  declared  void  as  within  the  Sta- 
tute of  Mortmain.    Lib.  Reg. 
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After  argument  before  the^'Judges  of  the  King's  Bench,  Harris 
who  were  only  three  in  number,  there  being  a  vacancy  of  the  ^^^^^^ 
fourth,  they  certified  as  folloAVS  : 

"  Having  heard  counsel  on  both  sides,  and  considered  this      [  668  ] 
"  case,  we  are  of  opinion,  That  the  clear  manifest^  intent 
"  of  the  testator  was,  to  give  an  estate  tail  to  such  person 

as  should  be  heir  of  the  body  of  Coningesbi/  Harris,  at  the 
"  death  of  the  said  Coningesby  (the  only  determination  of 
"  the  99  years'  term  in  the  testator's  view),  [to  him  and  the 
"  heirs  of  the  body  of  the  said  ConingeshT/]  with  remainders 

over,  as  in  the  will ;  which  intent  of  the  testator  may  by 
"  law  take  effect,  as  an  executory  devise ;  for  the  contin- 
"  gency  must  happen  in  the  compass  of  a  life  in  being.  And 

the  freehold  in  the  mean  time  (being  undisposed  of)  de- 
"  cends  to  the  testator's  heir  at  law. 

"  Mansfield. 

J.  Yates. 
.  «  R.  [Aston.'' 

And  now  the  cause  came  on  for  further  directions  upon  the 
above  certificate,  and  his  Lordship  directed  the  residue  of 
the  personal  estate  to  be  laid  out  in  lands,  to  be  settled  to 
the  use' of  the  plaintiff  for  99  years,  if  he  shall  so  long  live ; 
and  after  his  death,  to  the  use  of  such  person  or  persons  as 
shall  be  heir  of  his  body,  to  him  and  the  heir  of  the  body 
of  the  plaintiff,  with  limitations  over  as  in  the  will.  (3) 

On  the  argument  in  the  King's  Bench,  cases  cited  for  the 
plaintiff  were.  Gore  v.  Gore,  2  Wms.  28.  Doe  v.  Carl- 
ton, (4)  28th  June  1745,  in  King's  Bench.  For  the  defend- 
ant, Roger  Elleston,  Goodright  v.  Cornish,  1  Salk.  226 
Scattergoad  v.  Edge,  1  Salk.  229. 


(3)  Ilis  Lordship  doth  declare, 
"  that  such  person  as  shall  be  heir  of 
"  the  body  of  the  said  Coningcsbij 
"  Harris^  at  the  time  of  his  death,  will 
"  be  entitled  to  an  estate  tail  in  the 
^'  premises,  to  such  person  or  persons, 
"  and  to  the  heirs  male  of  the  body  of 


"  said  Coningesby  Harris,  with  re- 
"  mainders  over  as  in  the  said  will." 

(4)  1  Wilson  225.  S.  C.  Serjt.  Hill's 
MSS.  26  vol.  p.  206.  where  the  judg- 
ment of  Chief  Justice  Lee  is  given 
much  more  fully  than  in  JVilson. 


668 


CASES  IN  CHANCERY. 


Case  329. 


TASTER  against  MARRIOTT. 


April  1768. 


[Lib.  Reg.  1767.  B.  fo.  353.] 


V.  Owen  V.       ^PON  appeal  from  the  decree  of  the  Master  of  the  Rolls. 

Williams^  post. 

Tenant  for  life,  under  a  settlement  of  a  crown  lease,  gets  a  renewal  in  reversion,  it  shall  go 
to  the  uses  of  the  settlement.  (1) 

John  possessed  of  several  leasehold  houses  held  of 

the  Crown ;  and  having  a  daughter,  Joanna,  married  to  Sa- 
muel Clarke  ;  devised  unto  such  child  or  children  as  his  said 
daughter  had,  or  should  have,  by  Samuel  Clarke,  two  of  his 
leasehold  houses,  and  directed  that  the  rents  and  profits 
should  be  applied  for  the  bringing  them  up  and  educating 
[  669  ]  them,  and  to  be  applied  for  placing  them  out  and  setting 
them  up,  in  such  proportions  as  Samuel  Clarke  and  his 


(1)  In  all  cases  where  a  lease  is  set- 
tled OQ  one  for  life,  with  remainders 
over,  if  the  tenant  for  life  obtain  a 
renewal,  it  shall  enure  for  the  benefit  of 
those  in  remainder,  Rawe  v.  Chiches- 
ter^ post.  715.  Oweri  v.  Williams y 
post.  736.  Randall  v.  Russell,  3  Mer. 
196.  Pickering  v.  Vowles,  1  Bro. 
C.  C.  197.  James  v.  Deane,  11  Ves. 
383.    S.  C.  15  Ves.  236.  on  rehear- 

Ba.  &  Be. 


196 
248. 


Winslow  V.  Tighe,  2 
Stone  V.  Theed,  2  Bro.  C.  C. 


Addis  V.  Clement,  2  P.  W.  459. 
So  if  tenant  for  life  sells  the  right  of  re- 
newal, the  purchase-money  shall  go  to 
the  uses  of  the  settlement,  Owen  v. 
Williams,  post.  736.  And  generally, 
in  cases  of  a  lease  in  trust,  whatever 
alterations  are  made,  it  is  still  subject 
to  the  old  trust,  Pierson  v.  Shore,  1 
Atk.  480.  Edwards  v.  Lewis,  3  Atk. 
538.  Killick  v.  Flexney,  4  Bro.  C  C. 
161.  Moody  v.  Matthews,  7  Ves.  174. 
Parker  v.  Brooke,  9  Ves.  683.  Collet 
V.  Hooper^  13  Ves.  260.    Bac.  Abr. 


222.  edn.  by  Gwillim.  Leew.  Vernon, 
5  Bro.  P.  C.  8vo.  edn.  18.  Feather- 
stonaugh  v.  Fenwick,  17  Ves.  298. 
Mulvaney  v.  Dillon,  1  Ba.  &  Be.  409. 
Hardman  v.  Johnson,  3  Mer.  347. 
And  it  will  be  the  same,  though  the  ori- 
ginal lease  expire,  before  the  renewal  is 
obtained,  Pickering  v.  Vowles,  1  Bro. 
C.  C.  197.  Moody  v.  Matthews,  7 
Ves.  185.  James  v.  Deane^  11  Ves. 
383.  15  Ves.  236.  Or  though  the 
new  lease  is  not  to  commence  till  after 
the  expiration  of  the  old  one,  Rack- 
straw  y.  Brewer,  2  P.  W.  511.  Tas- 
ter V.  Marriott,  supra.  Owen  v.  Wil- 
liams, post.  736.  But  this  general  rule 
would  seem  not  to  extend  to  purchases 
of  the  reversion  by  trustees  of  an  exist- 
ing lease,  Norris  v.  Le  Neve,  3  Atk. 
38.    Randall  v.  Russell,  3  Mer.  190. 

Hardman  v.  Joh?istone,  ib.  352.  

As  to  cases  where  a  renewed  lease 
passes  by  bequest,  see  Carte  v.  Carte, 
ante,  28.  and  Colegrave  v.  Manby,  2 
Russ.  238. 
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wife  should  think  fit;   and  that  they,  and  the  survivor.  Taster 
should  have  power  to  divide  the  profits  amongst  their  se-  ^gainst 
veral  children,  when  and  in  such  parts  as  they  should  think 
fit. 

Part  of  the  lease  being  expired,  Samuel  Clarke  obtained 
an  additional  term  from  the  Crown,  for  25  years  from  the 
expiration  of  the  term  then  in  being. 

Samuel  Clarke  and  Joanna  his  wife  had  two  children, 
and  on  the  marriage  of  Coombe  Clarke,  their  son,  to  Martha 
Dethie,  assigned  one  of  the  leasehold  houses  to  JVilcock  and 
Brunt,  for  the  remainder  of  the  term  then  in  being,  and  of 
the  renewed  term  of  twenty-five  years,  upon  trust,  to  permit 
Coomhe  Clarke  to  receive  the  rents  and  profits  for  life,  and 
then  to  permit  Martha  to  receive  the  rents  and  profits  for 
her  life,  and  after  her  death  to  apply  the  rents  and  profits  for 
the  son  of  the  marriage,  for  his  education,  and  to  convey 
the  premises  to  him  at  21.  ^ 

Coombe  Clarke  died,  leaving  Martha  surviving,  and  se- 
veral children,  of  whom  Sarnuel  Clarke  was  the  eldest,  who 
attained  twenty-one,  and  survived  his  mother 

Martha,  after  the  death  of  her  husband,  obtained  an  ad- 
ditional term  of  twenty-eight  years  from  the  expiration  of 
the  existing  lease,  and  afterwards  made  her  will  in  1/48, 
and  gave  the  residue  of  the  estate  in  trust  for  her  daughter 
Mart/  Clarke,  an  infant,  and  died  in  1751. 

Upon  her  death  Samuel  Clarke  took  possession  of  the 
house.  In  1/55  he  mortgaged  it  to  the  plaintiff*,  and  died 
in  1756,  intestate. 

Coombe  Clai'ke,  the  next  son,  took  out  administration  to 
his  brother  SamueL 

Mary,  the  daughter,  having  married  the  defendant  ^lar- 
riott,  they  got  the  tenant  to  attorn,  and  pay  the  rent  to 
them. 

Bill  by  plaintiff,  to  have  an  assignment  of  the  twenty- 
eight  years  term,  and  to  be  paid  his  mortgage  money,  or 
foreclose. 

Marriott  and  his  wife  set  up  title  to  the  renewed  term,  as     [  (570  ] 
being  obtained  by  Martha  for  her  own  benefit,  and  derived 
title  to  themselves  under  her  will. 

Q.  Whether  the  additional  term  was  to  be  considered  as 
an  interest  acquired  by  3Iartha  for  her  own  benefit ;  or  whe- 
ther it  should  follow  the  uses  of  the  settlement  ? 
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Reuk  V.  Sand' 
fordy  Select 
Cas.  inCh.  2 
Eq.  Cas.  Abr. 
741. 


Sir  Thomas  Sewell,  Master  of  the  Rolls,  was  of  opi- 
nion^  that  the  additional  term  was  to  be  considered  as  an 
ingraftment  upon  the  old  term,  on  the  principle  which  pre- 
vailed in  the  case  of  Rumford  Market,  and  other  cases; 
and  followed  the  us^s  of  the  settlement  and  deed  accord- 
ingly. (2)  Lord  Camden,  upon  the  appeal,  was  of  the 
same  opinion,  and  affirmed  the  decree. 


(2)  Lib.  Reg.  1766.  B.  fo.  408.  It 
was  declared,  that  the  renewed  lease 
was  to  be  considered  as  an  engraft- 
ment  on  the  leasehold  interest,  in  the 
premises  comprized  in  the  assignment, 
and  that  said  Martha  was  to  be  consi- 
dered as  a  trustee  thereof,  for  the  bene- 
fit of  the  persons  entitled  to  the  origi- 
nal lease,  under  the  said  deed  of  set- 


tlement ;  and  that  upon  her  death  the 
same  belonged  in  equity  to  her  son, 
Samuel  Clarke  ^  and  the  same  were  di- 
rected to  be  assigned  to  the  plaintiff ; 
but  upon  payment  by  Coomhe  Clarke 
of  the  money  due  on  the  mortgage,  with- 
in a  time  named,  the  same  were  to  be 
conveyed  to  him. 


Case  330. 


WHITE  against  CARTER. 


eth  July,  1768. 


[Lib.  Reg.  1767.  B.  fol.  377  b.} 


Rehearing. 

Thomas  White,  who  was  plaintiff's  uncle,  by  will,  3d 
October  1745,  after  giving  several  legacies,  gave  to  plain- 
tiff, and  three  other  persons,  all  his  goods,  chattels,  ready 
money,  and  personal  estate,  upon  trust  to  lay  out  the  same 
in  land,  to  be  settled  and  assured,  as  Counsel  should  advise, 
unto  and  upon  the  said  trustees  and  their  heirs,     upon  trust, 
"  and  to  and  for  the  use  of  the  plaintiff,  and  the  heirs  male 
"  of  his  body,  to  take  in  succession  and  priority  of  birth ; 
and  for  default  of  such  issue  male,  then  upon  further  trust, 
and  to  and  for  the  use  of  his  niece  Aim  Robertson,  daugh- 
^  .  "  ter  of  his  brother  John  JVhite,  and  the  heirs  male  of  her 

the  interest  ^ 
of  the  money,  till  laid  out,  to  be  paid  to  A.  his  sons  and  issue.   A.  shall  have  but  an  estate  for 
life,  with  remainder  to  first  and  other  sons  in  tail,  &c.  (1) 


[S.  C.  17  Hill's 
MSS.  68.  tot 
verb.] 

Devise  to 
trustees,  of 
money  to  be 
laid  out  in 
land,  and  to 
be  settled 
as  counsel 
should  advise, 
in  trust  for 
A.  and  the 
heirs  male  of 
his  bodt/y  to 
take  in  suc- 
cession and 
priority;  and 


(1)  See  Wright  v.  Pearson^  ante  362.  Austin  v.  Tfiylor^  ante  376.  Fearn. 
Cont.  Rem.  184. 
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body,  to  take  in  succession  and  priority  of  birth ;  and  White 
"  for  default  of  such  issue  male,  then  upon  further  trust  q^j^^er. 
"  and  to  the  use  of  his  own  right  heirs."    And  after  de- 
ducting the  costs  and  expences  of  the  trust,  to  be  paid  out 
of  the  dividends,  interests,  and  profits,  he  orders  his  trustees 
to  pay  and  apply  the  remainder  of  the  interest,  dividends, 
and  profits,  until  the  purchase  or  purchases  should  be  made 
unto  the  plaintiff  and  the  defendant  An7i  Robertson  respec- 
tively, and  unto  their  respective  sons  and  issue  male,  who 
should  be  respectively  entitled  to  the  rents  and  profits  of  the 
freehold  and  copyhold  estates  when  purchased  by  virtue  of     [  671  ] 
the  limitations  aforesaid,  or  as  near  the  same  as  might  be, 
and  the  nature  of  a  chattel  interest  would  admit. 

Bill  for  performance  of  the  trust. 

Q.  Whether  the  lands  to  be  purchased  should  be  settled  on 
plaintiff,  as  tenant  in  tail,  or  in  strict  settlement  upon  him 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male. 

Lord  NoRTHiNGTON,  upon  the  hearing,  directed  the  settle- 
ment to  be  made  on  plaintiff  for  life,  with  limitations  to  his 
first  and  other  sons  in  tail  male.  (2) 

Now  the  cause  came  on  to  be  reheard. 

It  was  argued  for  the  plaintiff.  That  the  rule  must  take 
place.  That  the  estate  being  directed  to  be  settled  on  the 
plaintiff  in  tail  male,  the  Court  will  not  restrain  him  to  an 
estate  for  life,  by  putting  a  construction  on  the  will  which 
may  take  away  the  legal  effect  of  the  words.  That  the  Court 
never  does,  but  in  the  case  where  the  intention  is  plain,  ac- 
cording to  the  rule  laid  down  by  Lord  Hardvvicke,  in  Garth 
V.  Turmr.i^)  In  Bagshaw  v.  Spencer, {4)  the  intention  was 
plain.  In  Garth  v.  Turner,(5)  it  was  not,  nor  is  it  in  this 
case.  The  words,  "  in  succession  or  priority,"  will  have 
effect,  if  plaintiff  takes  an  estate  tail,  as  well  as  if  he  takes 
only  an  estate  for  life.  The  latter  words,  disposing  of  the 
interest  of  the  money,  are  no  more  expressive  of  an  estate  for 
life  to  the  plaintiff  than  the  former. 

On  the  other  side,  the  direction,  to  be  settled  as  counsel 
should  advise,  the  words,  in  snccessio)i  and  j^riority  of  birth, 
were  relied  on,  as  plainly  importing  his  intention  to  have  the 


(2)  Lib.  Reg.  17G5.  B.  fo.  329.  re- 
porttd  '2  Kden.  366. 

(3)  2  Ves.  466. 


(4)  2  Atk.  570.  1  Vcs.  142. 

(5)  2  Ves.  646. 
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White     estate  strictly  settled ;  and  the  latter  clause,  where  he  makes 
against      use  of  the  words  "  sons  and  issue,''  explain  his  intention. 
[Difference*        Lord  Camden  was  clearly  of  opinion  to  affirm  the  decree, 
where  the  tes-  and  took  a  distinction  between  the  case  where  a  testator  has 
tSns  for'^set-  gi^cn  complete  directions  for  settling  his  estate,  with  perfect 
tiement  are  ^  limitations,  and  where  his  directions  are  incomplete,  and  are 
wh^re^they  are  rather  minutes  or  instructions,  and  cannot  be  performed  in 
not.]  (6)         tjig  words  of  the  will.    In  the  former  case,  the  legal  expres- 
sion shall  have  legal  effect,  though  perhaps  contrary  to  his 
[  672  ]     intention,  as  in  Garth  v.  Turner,     In  the  latter  case,  the 
Court  will  consider  the  intention,  and  direct  the  conveyance 
according  to  it.  Here  the  intention  is  very  plain.  He  directs 
the  settlement  to  be  made  by  advice  of  Counsel,  and  in  suc- 
cession and  priority.    He  meant  something  different  from 
an  estate  tail,  when  he  wanted  the  assistance  of  Counsel ;  and 
though  the  words,  in  succession  and  priority,  may  have  effect 
in  case  the  plaintiff  takes  an  estate  tail,  yet  they  were  meant 
to  give  an  interest  to  the  sons  after  the  death  of  the  plaintiff. 
The  latter  clause  puts  it  out  of  doubt ;  he  there  explains  his 
meaning,  by  making  use  of  the  words,  sons  and  issue. 

Decree  affirmed. 


(6)  Austin  V.  Taylor^  ante,  378. 


FRANCIS  against  RUCKER  and  Others. 


[Reg.  Min.  Book,  7  July,  1768.] 


k,wTnPennlyi^  GoDHARD  Hagen  and  David  Wolpman,  merchants  and 
yania,  that      partners,  in  1766  sent  a  commission  to  the  plaintiff,  who  was 

bills  drawn  or    ^  ^  ,  ' 

indorsed  there  a  merchant,  and  resided  in  Philadelphia,  to  purchase  a  large 
EnSd^and  q^^^^i^tity  of  corn  for  them,  to  be  sent  to  different  parts  of  the 
protested,       Mediterranean^  corn  beinsr  at  that  time  very  scarce,  and 

should  be  paid  '  '  ^  :  ' 

to  the  holder  with  20  per  cent,  for  damage  ;  Bills  drawn  on  a  merchant  in  England  were  accepted 
by  him.  He  then  becoming  bankrupt  before  they  were  due,  they  were  protested  for  non-pay- 
ment. The  drawee  having  paid  the  money  due  on  the  bills,  and  the  20  per  cent,  to  the  holder, 
was  permitted  to  prove  both  under  the  commission. (1) 


(1)  The  costs  of  protesting  a  bill, 
which  are  incurred  before  the  bank- 
ruptcy, are  proveable  under  the  com- 
mission ;  but  those  incurred  after  the 
bankruptcy  are  not  proveable.  See 


Jnon,  1  Atk.  140.  ex  parte  Moore,  2 
Bro.  597.  Ex  parte  Moore,  2  Bro.  C.  C. 
596.  Ex  parte  Rill,  11  Ves.  649.  See 
Mont.  197. 
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Francis 
against 

RUCKER 

and  Others. 


[  673  ] 


bearing  a  high  price  there ;  and  for  his  reimbursement^ 
directed  him  to  draw  bills  of  exchange  upon  them  in  London, 
The  plaintiff  accordingly  purchased  and  freighted  on  their  ac- 
count 150^000  bushels  of  corn^  and  drew  upon  them  168 
bills  of  exchange^  to  the  amount,  in  the  whole,  of  32,927/. 
\\s.  6o?.  On  the  7th  March  1767,  a  commission  of  bank- 
ruptcy issued  against  Hagen  and  Wolpman ;  but  before 
the  commission,  seven  of  the  bills,  amounting  to  1,050/.  had 
been  accepted  and  paid ;  sixty-four  of  them,  amounting  to 
15,418/.  were  accepted,  but  protested  for  non-payment, 
being  due  after  the  commission  ;  the  remainder  of  the  bills 
were  not  accepted,  but  protested. 

By  an  Act  of  Assembly  in  Penrisylvania,  made  in  1700, 
it  is  enacted,  That  if  any  person  or  persons  within  that  pro- 
vince and  territories,  shall  draw  or  indorse  any  bill  or  bills  of 
exchange  upon  any  person  or  persons  in  Eiigland,  or  other 
parts  of  Europe,  and  the  same  be  returned  back  unpaid,  with  a 
legal  protest,  the  drawer  thereof,  and  all  others  concerned, 
shall  pay  or  discharge  the  contents  of  the  said  bill  or  bills, 
together  with  20  per  cent,  advanced  for  the  damage  thereof, 
and  so  proportionably  for  greater  or  lesser  sums,  in  the  same 
specie  as  the  said  bill  or  bills  were  drawn,  or  current  money  ^ 
of  that  province  equivalent  to  that  which  was  first  paid  to 
the  drawer  or  indorser. 

Francis  wanted  to  be  admitted  as  a  creditor  under  the 
commission,  not  only  for  the  amount  of  the  bills  of  exchange, 
which  were  not  paid,  but  also  for  the  20  per  cent,  damages, 
which  amounted  to  6,400/.;  and  insisted,  that  he  had  actu- 
ally paid,  or  was  liable  to  pay,  the  20  per  cent,  to  the  holders 
of  the  bills.  The  Commissioners  permitted  him  to  prove  the 
bills  of  exchange,  but  doubted  whether  he  was  entitled  to 
come  in  as  a  creditor  for  the  20  per  cen  ^.,which  arose  upon 
the  protest,  and  did  not  become  due  till  after  the  bank- 
ruptcy ;  and  therefore  only  permitted  him  to  claim  it. 

Francis  preferred  a  petition  to  Lord  Chancellor,  to  be 
admitted  a  creditor  for  the  20  ])er  cent.  But  it  being  a  new 
question,  and  of  importance,  his  Lordship  declined  going 
into  it  in  that  summary  way,  and  ordered  a  bill  to  be  filed  for 
the  purpose. (2)    And  now  it  came  on  to  be  heard  upon  bill 

^   (2)  In  bankruptcy,  where  the  case  bo  filed.    See  Bromley  v.  Goodcrc,  1 

IS  attended  with  dilliculty,  the  Chan-  Atk.  7(5.  Clarke  x.  Capron,  2  Vcs.  ]mu 

ceHor  frequently  makes  an  order  with  608.  Ex  parte  Rushfori/i,  lOVes.423. 

Itberfi^  to  flic  a  bill,  or  directs  a  bill  to  Ex  parte  Ritjiny  6  Ves.  119.    Ex  parte 
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against 

RuCKER 

and  Others. 


[  674  J 

[In  cases  of  a 
bond  debt  in- 
terest is  com- 
puted only 
to  the  com- 
mission. (3)J 


and  answer,  the  necessary  facts  being  admitted  on  both  sides, 
and  particularly  that  the  bills  were  returned  protested,  and 
the  20  per  cent,  paid ;  though  it  did  not  strictly  appear,  that 
more  than  one  had  been  returned  protested,  and  the  20  per 
cent,  paid  upon  it. 

On  the  part  of  the  plaintiff  it  was  argued.  That  the  20  per 
cent,  became  due  on  the  foundation  of  the  original  contract, 
by  which  the  bankrupts  undertook  to  pay  the  bills,  or  conse- 
quential damages,  according  to  the  laws  of  Pennsylvania. 
That  the  principal  debt  being  due  before  the  commission,  the 
20  per  cent,  is  to  be  considered  so  too,  it  being  adventitious 
to,  and  part  of,  the  original  debt.  And  several  cases  were 
cited  in  support  of  this  reasoning. 

On  the  other  side  it  was  argued,  That  if  the  plaintiff  is  a 
creditor,  it  must  be  on  the  foot  of  the  contract ;  for  the  law 
of  Pennsylvania  was  not  intended,  nor  could  be  made,  to 
affect  the  bankrupts  immediately,  who  resided  out  of  the 
province.  That  it  being  in  the  nature  of  a  debt,  it  must  be 
due  before  the  commission  issued,  to  entitle  the  creditors  to 
take  benefit  of  the  commission ;  and  therefore  in  case  of  a 
bond  debt,  interest  is  computed  only  to  the  time  of  the  com- 
mission. That  in  case  of  a  contingent  provision  by  covenant 
or  bond  for  a  wife,  in  case  she  outlives  her  husband,  and  he 
becomes  a  bankrupt,  the  wife  is  not  permitted  to  come  in  as 
a  creditor,  to  have  any  of  the  effects  set  apart  to  answer  the 
contingent  debt.  (4)  That  before  the  statute  of  7  G.l.  where 
the  bankrupt  was  entitled  to  a  security  payable  at  a  future 
day,  and  had  borrowed  money  on  such  security,  and  after- 


Fell^  10  Ves.  348.  Cook  v.  Marsh,  18 
Ves.  211.  In  such  cases  the  bill  is  con- 
sidered as  auxiliary  to  the  purposes  of 
the  petition.  Saxton  v.  Davis,  1  Rose. 
81.  18  Ves.  80. 

(3)  Interest  upon  a  debt  proveable, 
under  a  commission,  where  the  estate  is 
insolvent,  is  never  allowed  beyond  the 
date  of  the  commission.  Bromley  v. 
Goodere,  1  Atk.  79.  Ex  parte  Bennet, 
2  Atk.  527.  Butcher  v.  Churchill,  14 
Ves.  573.  Ex  parte  Williams,  1  Rose. 
401.  See  Ex  parte  Mills,  2  Ves.  jun. 
295.  And  the  Court  will  not  allow  the 
estate  to  be  indirectly  charged  with 
such  interest.  Ex  parte  Paton,  1  Glyn 
&  .Jam.  332.   Ex  parte  Gass,  ib.  338.  n. 


In  cases  of  mortgages,  see  Ex  parte 
Warden,  Cook.  B.  L.  181.  Ex  parte 
Badger,  4  Ves.  165.  By  stat.  6  Geo. 
4.  c.  14.  s.  132.  In  case  of  a  surplus, 
all  debts  which  had  previously  been  en- 
titled to  carry  interest,  in  case  of  a  sur- 
plus, are  first  to  receive  legal  interest 
from  the  date  of  the  commission,  and 
out  of  what  remains,  all  other  creditors 
are  entitled  to  interest  from  the  date  of 
proof  at  4  per  cent. 

(4)  But  now  by  6  Geo.  4.  c.  61.  sec. 
56.  debts  contingent  at  the  time  of  the 
bankruptcy,  are  made  proveable  after 
the  contingency  happens,  or  their  value 
may  be  ascertained  and  proof  made  foi^ 
the  amount. 
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wai-ds  became  bankrupt  before  the  securities  were  payable,  Francis 
his  creditors  could  not  come  in  under   the  commission.  against 
That  in  this  case,  the  20  jjer  cent,  did  not  become  due  till  ^jj^j  ^Q^^^^^g^ 
after  the  protest,  and  the  protest  was  not  till  after  the  bank- 
ruptcy ;  and  though  it  may  be  said  to  arise  out  of  the  original 
debt,  yet  it  is  not  to  be  considered  as  part  of  it.    The  case  [In  case  of 

^  1         •     •     1  T_  principal  and 

was  put,  of  a  principal  and  surety  :  the  prmcipal  becomes  surety,  if  prin- 

bankrupt ;  the  surety  is  obliged  to  continue  payment  of  in-  ^ankrup'trthe 

terest  after  the  bankruptcy,  but  cannot  come  in  as  a  creditor  surety  cannot 

for  it  under  the  commission. (5)    It  was  said,  that  the  20  per  te^esl  p^a^id'by 

cent,  comes  in  lieu  of  damages  in  case  of  re-exchange,  and  is  ^j."^,  ^^^^^  ^^^^ 

^  ^  of  the  corn- 

given  in  this  way  because  there  is  no  course  of  exchange  from  mission.] 

London  to  Pennsylvania.  Bills  are  drawn  in  Pennsylvania 
payable  in  England ;  but  none  are  drawn  in  England  pay- 
able in  Pennsylvania ;  and  ought  to  follow  the  rule  where 
there  is  a  course  of  exchange,  which  was  said  to  be  this  :  In 
case  of  a  bill  protested,  the  holder  redraws  on  the  drawer  for 
the  original  sum,  and  as  much  more  as  the  damages  and  costs 
amount  to  ;  in  such  case  if  the  payee  of  the  original  bill  be- 
comes bankrupt,  the  drawer  of  that  bill,  though  obliged  to 
answer  the  whole  contents  of  the  bill  which  is  redrawn,  can 
come  in  as  a  creditor  under  the  commission  only  for  the 
original  debt  and  the  costs,  but  not  the  damages.  It  was 
further  said,  that  there  is  no  instance  of  20  'per  cent,  having 
ever  been  proved  or  claimed  as  a  debt,  though  the  Act  of 
Assembly  was  made  so  long  ago  as  IJOO^  and  there  must 
have  been  many  creditors  of  bankrupts  in  the  same  situation. 
Answers  were  given  to  the  cases  cited  on  the  other  side.  In 
Graham  v.  Denton^  the  certificate  had  relation  to  the  time 
of  the  commission  :  the  action  was  carried  on  at  the  risk  of 
the  creditor,  and  was  discharged  by  the  certificate  ;  and  the 
costs  upon  the  affirmance  were  part  of  the  action.  In  the 
case  Ex  parte  Todd,  the  increased  costs  were  properly  con-  [  675  ] 
sidered  to  have  relation  to  the  verdict,  and  the  same  as  if  the 
costs  had  been  originally  64/.  As  to  Macarty  v.  Barrow,  the 
Question  was,  Whether  the  original  debt,  which  was  before 
the  commission,  should  be  considered  as  renewed  by  the  pro- 
test, which  was  after  it  ?  In  this  case,  it  is  not  contended 
that  the  money  due  on  the  bills  of  exchange  was  to  be  con- 
sidered a  new  debt  under  tlie  protest,  but  only,  that  the  20 


(5)  Ex  parte  Wilson.^  1  Rose,  137. 

3a 


675 


CASES  IN  CHANCERY. 


Francis  per  cent.,  which  did  not  become  due  till  the  protest,  is  a  debt 
against      ^^^j    ^^^^^^       ^j^^^     became  due. 

KUCKER  T        1  ^7  1, 

and  Others.      -L'Oi'd  I^amden,  Chancellor  : 

This  is  a  Question  of  importance  to  the  parties,  and  of 
some  difficulty.  Ilagen  writes  for  corn,  and  directs  his  cor- 
respondent to  draw  for  payment.  The  Question,  Whether 
he  shall  be  permitted  to  prove  the  20  per  cent,  to  be  added 
to  the  proof  of  the  debt  ?  depends  on,  Whether  it  is  to  be 
considered  as  part  of  the  original  debt,  or  a  separate  trans- 
action from  it  ? 

[Reason  for  The  20  per  cent,  is  a  liquidated  thing,  and  therefore  differs 
proof^oTd^f-^  from  the  case  of  re-exchange.  The  reason  of  not  admitting 
ference  on  a  proof  of  the  difference  upon  re-exchange  is,  because  it  is  un- 
(6)        °      certain  damage,  which  cannot  be  proved  j  for  nothing  but 

debt,  a  certain  thing,  can  be  proved.    If  the  damage  were  to 

be  ascertained  after  commission,  it  would  waste  great  part  of 

the  effects  ;  and  therefore  not  permitted. 

The  next  Question  is.  Whether  it  is  part  of  the  original 

debt  ? 

[Every  one 

The  nature  of  the  engagement  is,  to  pay  the  bills,  or  the 
must  take  cog-  20  per  cent.,  the  consequential  damages,  according  to  the 

nizance  of  the  '  ^  ^  r>     7  o 

laws  of  the  law  of  Pennsylvania,  the  same  as  if  it  had  been  by  express 
he^traTer^'^^  stipulatipH".  Every  body  must  take  cognizance  of  the  laws 
with.](7)  of  that  country  were  he  corresponds  and  has  dealing  ;  other- 
wise there  would  be  an  end  of  trade.  The  moment  he 
became  a  bankrupt,  he  puts  him.self  into  a  situation  incapable 
of  paying  the  bills  ;  and  in  the  same  instant  this  debt  accru- 
ed. Suppose  it  not  strictly  due  at  the  moment  of  the  bank- 
ruptcy, yet  it  connects  itself  with  the  original  debt.  The 
two  cases,  ex  parte  Todd  and  Macarty  v.  Barrow,  2  Stra. 
[  676  ]  cited  by  Mr.  Yorke,  are  strong  authorities  :  the  latter  is  in 
point.  The  20  per  cent,  is  part  of  the  original  contract.  If 
the  plaintiff  cannot  recover  under  the  commission,  he  never 
can  ;  for  it  would  be  discharged  by  the  certificate  of  the 
bankrupt.  As  to  the  cases  upon  contingent  interest,  the 
Question  was  the  same  in  all.  Whether  a  debt  before  the 
commission,  or  not?  The  stat.  G.  I.  was  made  to  let  in 
creditors  as  present  creditors  who  had  no  right  of  payment 

(6)  See  ex  parte  Hoffman,  Cook,  431.  Ex  parte  Cridland,  3  V.  &  B.  99. 
B.  L.  194.                     '  See  in  Mostyn  v.  Fabrigas^  Cowp  174. 

(7)  But  a  foreign  law  must  be  proved  Glover  v.  Strothoff^  2  Bro.  C.  C.  33. 
as  a  fact,  or  the  Court  cannot  take  no-  Le  Cheminant  v.  Pearson,  4  Taunt, 
tice  of  it.  Fremoult  v.  Dedire,  1  P.  W.  367. 
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till  a  future  day.    As  to  the  postage  of  letters^  &c.  they  are  Fran 
certainly  comprized  in    \he  ^Cj  er  cent.  gainst 
I  was  of  counsel  for  the  defendant. (8)  Others 


(8)  The  following  entry  is  from  the 
Reg.  Minute  Book  : — "  The  end  of  the 
bill  is,  that  plaintiiF  may  be  admitted 
a  creditor  on  the  bankrupt  estate,  for 
several  sums  claimed  by  him,  and  not 
allowed  by  the  assignees. 
"  Defendants  the  assignees  by  an- 
swer  and  cross  bill,  which  prays 
that  defendant  may  not  be  admitted 
a  creditor  for  sums  claimed  by  the 
bill,  and  that  they  may  be  at  liberty 
to  divide  bankrupt's  estate. 
"  Cur.  dismiss  the  cross  bill  with 
costs,  to  be  taxed,  and  in  original  cause 
decree  that  plaintiff  may  be  at  liberty 
to  come  in,  under  the  commission,  and 
prove  his  debt,  and  likewise  prove  as 


"  pear  that  he  has  paid  the  said  20  per 
"  cent,  due  in  such  case  by  the  laws  of 
"  Pennsylvania  J  to  the  holders  of  the 

bills  in  question,  or  any  of  them  ;  and 
"  that  the  said  bills  were  returned  with 
"  a  legal  protest,  and  receive  a  dividend 

in  respect  thereof,  in  proportion  with 
"  the  rest  of  the  creditors  seeking  relief 
"  under  the  commission,  but  so  as  not  to 
"  disturb  any  dividend  already  made, 
"  But  Court  does  not  think  fit  to  give 
^'  costs  in  the  original  cause  on  either 
"  side."— JRe^.  Min.  Book^  A.  7  July, 
1768. 


WALKER  against  SMALWOOD.  Case  332. 

[Lib.  Reg.  1768.  B.  fo.  215.]  ^^UGs''''' 


John  Smalwood  devised  his  estates  to  his  son,  Thomas  [s.  C.  5  Hill's 
Smalivood,  charged  with  payment  of  debts.    Thomas  Smal- 

wood  afterwards  made  his  will,  and  devised  to  Deborah  his  lands  charged 

wife,  charged  with  payment  of  his  debts.  '''j^!'  payment 

..1    J    •         11  debts.  If 

the  devisee  sell  pending  a  suit  by  creditors  for  sale  and  payment  of  debts,  such  alienation  is 
void.] 

Bill  by  bond  creditors  of  John  and  Thomas  Smalwood, 
for  satisfaction  of  their  debts  out  of  the  personal  and  real 
estate.  Thomas  Smalivood  having  mortgaged  part  of  the 
estate  to  Linskill^he  was  made  party;  and  after  he  and  De- 
borah, the  devisee,  had  put  in  their  answer  [submitting  to 
have  the  estate  sold]  they  joined  in  a  sale  of  the  estate  to  de- 
fendant F^'owans  for  1240/.:  of  which  1020/.  10^.  S^d.  was 
paid  to  mortgagee  ;  120/.  to  Deborah,  as  the  value  of  her 
dower ;  and  99/.  9^.  8ld.  was  paid  to  Deborah,  to  be  applied 

3  g2 
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Walker  towards  discharge  of  the  plaintiff's  costs,  and  60/.  of  it  was 
SiT^^^*^     accordingly  applied. 

Supplemental  bill  was  filed  against  Yeomans,  to  set  aside 
the  purchase. 

Argued  on  two  grounds  :  1st,  Collusion  to  sell  the  estate  at 
under-value  :  2d,  Purchase  pendente  lite. 

The  1st  Question  seemed  to  be  ill-founded,  and  was  not 
much  relied  on ;  for  there  was  evidence  on  both  sides  as  to 
the  value  of  the  estate  ;  the  witnesses  for  the  plaintiff  swear 
ing,  that  the  estate  was  worth  more  than  the  price  paid  ;  and 
[  677  ]     witnesses  for  defendant,  that  the  price  paid  was  the  full  value. 

As  to  the  2d5  it  was  argued  for  the  plaintiff,  from  the  incon- 
venience to  the  creditors  bringing  such  a  bill,  if  the  trustee 
could  sell  after  bill  filed.  That  the  execution  of  the  trust 
upon  filing  the  bill  was  in  the  hands  of  the  Court  5  and  that 
the  trustee  had  submitted  to  it  by  her  answer. 

On  the  other  side,  it  was  argued.  That  no  such  inconve- 
nience would  arise,  but  rather  an  advantage  to  the  creditors, 
by  having  an  early  and  less  expensive  sale  than  under  a 
decree  and  before  a  Master.  That  if  the  sale  was  unfair, 
that  would  be  a  sufficient  ground  to  set  it  aside ;  but  none 
other  would.  That  such  a  sale  before  bill  filed  would  be  bind- 
ing upon  the  general  creditors,  and  ought  after  bill  filed. 
That  the  Court  permits  many  transactions  to  alter  people's 
rights  after  bill  filed,  as  third  incumbrancers  to  buy  in  a  first 
incumbrance. 

Lord  Camden,  Chancellor : 

This  is  a  very  material  casein  point  of  precedent. 

The  Question  is.  Where  a  bill  by  creditors,  for  sale  of  an 
estate  to  pay  debts,  and  all  the  parties  have  put  in  their 
answers,  and  submitted  to  the  jurisdiction  ;  whether  the  heir 
at  law,  or  devisee,  can  sell  without  the  privity  of  the  Court 
or  the  creditors  ? 

The  creditors  have  a  right  to  call  on  the  heir,  or  devisee,  to 
execute  the  trust :  and  though  this  Court  has  established  it 
as  a  rule,  that  were  the  charge  is  general,  the  purchaser  is 
not  bound  to  see  to  the  application  of  the  purchase  ^money  ; 
yet  if  the  trustee  is  called  upon  in  this  Court,  it  takes  the 
execution  of  the  trust  out  of  the  hands  of  the  trustee,  to  be 
executed  by  the  Court.  The  trustee  has,  by  her  answer^ 
submitted  to  a  sale  in  this  Court.  She  has  parted  with  the 
execution  of  the  trust  to  the  Court ;  and  where  the  Court  has 
attached  its  jurisdiction,  it  would  be  inconvenient  to  permit 
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a  sale  but  by  the  Court.    There  is  no  doubt  about  actual 
notice;  it  is  admitted. (1) 

Though  a  general  charge  does  not  make  a  purchaser  before 
the  suit  see  to  the  application  of  the  money,  yet  after  a  suit 
commenced,  I  should  hold  him  bound  to  it ;  and  I  hold  it  as  with  debts  ge- 
a  general  rule,  that  an  alienation  pending  a  suit  is  void.  oTh^^^I^mTvI 

suit,  the  purchaser  is  not  bound  to  see  to  the  application  of  the  purchase  [mon^y]  ;(2)  but  if  he 
buys  after  bill  filed,  he  is.(3j 


Walker 
against 
Smalwood. 

Where  an  es- 
tate IS  ciiHrired 


(1)  The  defendant,  Yeoman^  ad- 
mitted by  his  answer,  that  he  knew  be- 
fore the  purchase,  of  the  suit  having 
been  instituted  on  behalf  of  John  and 
Thomas  Smalwood's  creditors,  but  that 
he  did  not  know  of  the  will  of  John 
Smalwoody  nor  that  the  estate  in  ques- 
tion was  subject  to  the  debts  ;  and  he 
stated,  that  he  was  unacquainted  witli 
the  contents  of  the  bill  in  the  suit,  or 
any  of  the  proceedings  thereon  ;  and 
that  he  did  not  know,  that  any  of  the 
premises  so  purchased  by  him  would,  or 
could,  be  affected  by  the  said  suit ;  and 
moreover  no  proceedings  having  been 
taken  in  the  said  suit  for  four  years,  he 
apprehended  same  was  at  an  end. 

(2)  Rogers  v.  Skellicorney  ante  188. 
and  cases  in  notes  there. 

(3)  Preston  v.  Tubbin,  1  Vern.  286. 
Sorrel  v.  Carpenter^  2  P.  Wnis.  482. 
Garth  v.  Ward^  2  Atk.  174.  Worsleij 
V.  Earl  of  Scarborough^  3  Atk.  392. 
Bishop  of  Winchester  \.  Faine^  11  Ves. 
,197.  Metcalfe  v.  Pulvertoft,  2  V.  &  B. 


207.  But  the  effect  of  the  maxim, 
"  Pendente  lite  nihil  innovetur^'^  has 
reference  only  to  the  relative  rights  of 
the  parties,  in  the  suit  which  is  pending, 
and  does  not  extend  to  avoid  convey- 
ances, further  than  as  affecting  those  re- 
lative rights.  See  Metcalf  v.  Pulver- 
toft^  2  V.  &  B.  201.  See  ib.  p.  207. 
the  remarks  on  the  principal  case  of 
Walker  v.  Smalzoood. — See  Meux  v. 
Lloyd^  2  Swanst.  281.  GasMlw.  Diir- 
din,  2  Ba.  &  Be.  167.  Moore  v.  M'Na- 
ynara^  ib.  186.  Gore  v.  Stacpoole^  1 
Dow.  31.  Bruce  v.  Duchess  of  Marl- 
borough^ 2  P.  W.  491. 

Decree. — "His  Lordship  doth  de- 
"  dare  that  the  sale  of  the  estate  in 
"  question  from  the  said  Deborah  Smal- 
"  wood  to  the  defendant  Yeoman^  ought 
"  to  be  set  aside;  the  same  being  pur- 

chased  by  the  said  defendant  with 
"  full  notice  of  tliis  suit,  and  after  the 

defendants  had  put  in  their  answer, 
"  and  submitted  to  the  iurisdiction  of 
"  the  Court." 
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Case  333. 


MORECOCK  against  DICKINS  and  Others. 
Upon  Appeal  from  the  Rolls.  . 


19th  Nov. 

1768.  [Lib.  Reg.  1768.  B.  fo.  24.] 


il^Mddiesex  ^^^^  "^"^^  1749,  Henri/  Fandal  leased  a  peace  of  ground, 

of  an  equitable  and  buildings,  at  Wapping^  for  51  years,  to  the  defendant 
mortgage,  is     Qeorge  Wilson, 

not  presump-  " 

tive  notice  of  itself  to  a  subsequent  legal  mortgagee,  so  as  to  take  from  him  his  legal  advant- 
age.(l} 

On  23d  February  following,  George  Wilson  assigns  the 
premises  to  the  plaintiff  Morecock,  for  the  remainder  of  the 
term,  to  secure  the  sum  of  800^.  and  interest. 

In  17^1 5  Morecock  went  abroad,  and  left  the  mortgage 
deed  in  the  hands  of  Wilson,  having  first  signed  a  receipt  on 
the  back  of  it,  by  which  it  appeared  that  Morecock  had  been 
repaid  the  principal  and  interest :  and  this  transaction  was 
stated  in  the  bill  to  have  passed  at  the  request  of  Wilson^ 
who  apprehended  he  might  want  money  to  carry  on  trade  in 
Morecock' s  absence ;  and  promised,  that  if  he  borrowed  money 
thereon,  he  would  repay  it,  and  restore  the  mortgage  to 
Morecock,  clear  of  incumbrances. 

In  1755,  Morecock  returned  to  England,  and  Wilson  de- 
livered back  the  mortgage  to  him,  without  having  borrowed 
any  money  upon  it ;  where  it  remained  till  17^0,  when  he 
again  trusted  Wilson  with  the  mortgage  deed  and  receipt, 
with  a  view,  as  stated  in  the  bill,  to  enable  Wilson  to  borrow 
a  large  sum  of  money  upon  security  of  the  premises,  out  of 
which  Morecock  was  to  be  paid. 

In  1763,  Wilson  mortgaged  the  premises  to  John  Atkin- 
son, for  300/.  and  being  pressed  by  Atkinson  for  payment  of 
the  money,  prevailed  on  Morecock  to  sign  a  writing,  by 
which  he  agreed  to  give  Atkinson  priority  of  his  demand. 


(1)  Caior  v.  Cooley^  1  Cox,  182. 
Williams  v.  Sorrell^  4  Ves.  389. 
Bushellv.  Bushell,  1  Scbo.  &  Lef.  90. 
Underwood  v.  Courtozon,  2  Scho.  & 
Lef.  63.  Hodgson  v.  Dean^  2  S.  &  S. 


221.  Wiseman  v.  Westland,  1  Y.  & 

J.  120.  See  Hine  v.  Dodd^  2  Atk. 

275.  Jolland  v.  Stainbridge^  3  Ves. 
482.  Seldon  v.  Cox,  ante,  624.  Le 
Neve  v.  Le  Neve,  ante  436. 
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It  did  not  appear  in  the  cause,  whether  the  original  lease 
was  ever  out  of  TFilsoiis  custody ;  or  whether  it  was  delivered 
to  Morecock  at  the  tiuie  of  the  mortgage,  and  sent  back  to 
Wilson,  with  the  mortgage  deed  :  but  it  appeared  to  be  in 
Wilson's  hands  in  1/65,  for  on  24th  January  1765,  Wilson 
surrendered  up  the  lease,  and  took  a  new  lease  for  71  years. 

On  the  11th  February  1765,  Morecock  and  Wilson  settled 
their  accounts,  and  there  being  a  balance  of  2,065/.  hs,  due 
to  Morecock,  it  ivas  agreed,  that  the  new  lease  should  stand 
as  a  security  for  800/.  and  interest,  at  all  events ;  and  Wil- 
S071  gave  a  bond  and  judgment  for  the  remainder  of  the  ba- 
lance, to  be  paid  by  instalments  ;  but  in  case  Wilson  should 
neglect  to  make  good  any  of  the  payments,  it  was  agreed 
that  Wilson  should  give  Morecock  a  security  for  the  same 
upon  the  premises. 

This  deed  was  registered  within  a  few  days  afterwards. 

On  6th  April  1765,  Wilson  mortgaged  the  premises  to  de- 
fendant Dickins,  for  800/.  and  interest ;  and  delivered  to 
him  the  lease  itself.  Dickins  had  no  notice  of  plaintiff's  se- 
curity at  the  time  he  took  the  mortgage,  but  being  after- 
wards informed  of  it,  on  15th  February  1766,  gave  More- 
cock a  notice  in  writing,  that  he  would  pay  him  1,000/.  on 
the  25th  of  March  following,  or  as  soon  after  as  an  assign- 
ment of  Wilson's  lease  could  be  prepared,  according  to  the 
agreement  of  the  11th  February  1765;  and  at  the  same 
time  informed  Morecock  of  the  mortgage  assignment  to 
himself  of  the  6th  April  1765. 

Wilson  soon  after  becoming  bankrupt,  nothing  was  done 
in  consequence  of  the  notice. 

Bill  by  Morecock,  inter  alia,  to  be  paid  the  800/.  agreed 
to  be  secured  on  the  premises,  at  all  events,  prior  to  the 
defendant  Dickins's  mortgage. 

Bill  by  Dickins,  to  be  paid  his  mortgage  money,  or  to 
foreclose. 

The  Question  respecting  this  matter  was,  Whether  Dick- 
ins, though  he  had  not  actual  notice  of  Morecock's  security 
at  the  time  he  took  the  mortgage,  should  be  affected  by  a 
constructive  notice,  arising  from  the  circumstance  of  the 
deed  being  registered  at  the  time  ? 

It  was  admitted  by  the  Counsel,  for  Morecock,  that  Dick- 
ins having  got  the  legal  interest,  would  be  entitled  to  prior- 
ity, imless  he  could  be  affected  by  notice.  That  there  was 
no  evidence  of  actual  notice.    But  it  was  insisted  that  the 


PJoilECOCK 

against 
Dickins 
and  Others. 
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DiCKINS 

and  Others 


MoREcocK  registration  was  notice  of  itself.  That  to  give  the  Register 
Act  its  proper  and  intended  effect,  the  act  of  registration 
ought  to  operate  as  notice  :  and  it  was  compared  to  the  case 
of  judgments  that  which  is  first  docketed  shall  have  pri- 
ority. 

On  the  other  side,  it  was  argued  for  defendant  Dickins, 
That  the  Registry  Act  was  made  for  one  single  purpose,  to 
give  preference  to  a  purchase  deed  registered,  before  a  prior 
deed  not  registered  ;  but  the  Act  gives  no  greater  efficacy  to 
deeds  which  are  registered  than  they  had  before.  And  the 
case  of  Bedford  v.  Bacchus^  (2)  26th  November  1730,  was 
cited  for  that  purpose  ;  where  a  first  mortgagee  of  lands  in 
Middlesex  having  registered  his  mortgage,  lent  a  further 
sum,  without  actual  notice  of  a  second  mortgage,  which  had 
been  registered.  Lord  King,  Chancellor,  was  of  opinion. 
That  he  ought  not  to  be  affected  by  such  constructive  notice, 
but  that  the  rule  of  equity  took  place,  and  the  first  mortga- 
gee was  entitled  to  be  paid  his  whole  money  before  the 
second  mortgagee.  That  in  the  present  case,  DicMns 
having  got  the  legal  interest,  was  entitled  to  be  paid  before 
a  prior  equitable  incumbrancer,  unless  he  was  affected  by 
notice.  That  here  was  no  actual  notice,  and  the  registration 
was  not  constructive  notice  according  to  the  above  determi- 
nation. 

Lord  Camden,  Chancellor  : 

Q.  Whether  registration  is  presumptive  evidence  to  all 
mankind  ? 

If  this  was  a  new  point,  it  might  admit  of  difficulty ;  but 
the  determination  in  Bedford  v.  Bacchus  seems  to  have  set- 
tled it,  and  it  would  be  mischievous  to  disturb  it.  The  act 
provides  for  one  single  case  only,  that  is,  to  make  unregis- 
tered deeds  void  against  registered  deeds ;  but  there  is  no 
provision  by  the  Act,  in  a  case  where  all  the  deeds  are  regis- 
tered. And  yet  it  becomes  a  serious  question.  Whether  a 
Court  of  Equity  should  not  say,  that  in  all  cases  of  registry, 
which  is  a  public  depository  for  deeds,  and  to  which  any 
person  may  resort,  a  subsequent  purchaser  ought  not  to 
search,  or  be  bound  by  notice  of  the  registry,  as  he  would 
of  a  decree  in  equity,  or  judgment  at  law  ?  It  is  a  point  in 
which  a  great  deal  of  property  is  concerned,  and  is  a  matter 


Cheval  v.  Ni- 
choUs,  Stra. 
Rep.  664. 


(2)  2  Eq.  Ca.  Abr.  615.  Capper  MSS.  (A  1.)  p.  40.  Lib.  Reg.  1730.  A. 
fo.  119. 
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of  consequQnce.    Much  property  has  been  settled,  and  con-  Morecock 

veyances  have  proceeded  upon  the  ground  of  that  determi- 

nation.    In  the  case  of  Vandebendy,  in  the  House  of  Lords,   ^^^^  Others 

the  doctrine  about  dower  prevailed,  because  it  had  been 

practised  in  a  course  of  conveyance.    A  thousand  neglects 

to  search  have  been  occasioned  by  that  determination,  and 

therefore  I  cannot  take  upon  me  to  alter  it.    If  it  was  a  new 

case,  I  should  have  my  doubts  ;  but  the  point  is  closed  by 

that  determination,  which  has  been  acquiesced  in  ever 

since.  (3) 


(3)  By  the  original  decree,  11  Dec, 
1767.  Lib.  Reg.  1767.  fo.  74,  it  was 
declared,  that  the  defendant  Dickins^ 
as  having  the  legal  estate,  in  the  mort- 
gage premises  in  question,  without  no- 
tice of  the  plaintiif  having  any  incum- 
brance thereon,  as  also  by  reason  of  the 


conduct  of  the  plaintiff,  under  all  the 
circumstances  of  this  case,  was  to  be 
considered  as  the  first  incumbrancer  on 
the  said  mortgage  premises ;  and  the 
cause  coming  on  this  day,  the  said  de- 
cree was  affirmed, 
fo.  24. 


Lib.  Reg.  1768.  B. 


9^ 


GALE  agamst  BENN£T. 


Case  334. 


[No  Entry.] 


In  Chancery, 
Dec.  6,  1768. 


Henry  Merttins,  having  four  daughters,  made  his  will  Bequest  to 

-  -        —  *'  children," 


25th  February  1754,  and  gave  certain  freehold  and  copy-  hdd  to  extend 

hold  estates,  and  a  quarter  part  of  the  residue  of  the  per-  to  grand-child- 

,  .  rcn,  there  be- 

sonal,  to  his  daughter  Hester  Merttins  for  life,  remainder  to  ing  no  child- 
all  and  every  the  children  of  her  body,  both  sons  and  daugh-  ^•^"  0^ 


(1)  Under  a  bequest  to  children, 
grand-children  are  not  entitled  except 

from  necessity,  as  where  the  will 

would  be  otherwise  inoperative,  or 

where  from  other  words  as  "  issue"  it 
is  clear  the  testator  intended  to  use  the 
word  "  children"  in  a  more  extended 
sense  than  what  it  naturally  boars, 
Reeves  v.  Bri/mcr.,  4  Ves.  698.  Rad- 


cliff^eY.  Buckley,  10  Ves.  195.  Royle 
V.  Hajnilton,  4  Ves.  437.  And  there 
is  no  instance  where  there  were  children 
to  answer  the  description,  that  grand- 
children have  been  permitted  to  share 
with  them.  Earl  of  Orjord  v.  Church- 
ill, 3  V.  &  B.  69.— —See  IVi/thc  v. 
Timrhton,  ante  555.  Husscy  t.  Dillon, 
ante  003. 
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ters,  equally  to  be  divided  between  them^  as  tenants  in  com- 
mon^ and  to  their  several  and  respective  heirs  and  assigns 
for  ever,  with  benefit  of  survivorship,  in  case  any  of  the 
sons  dying  under  twenty-one,  or  daughters  before  twenty- 
one,  or  marriage ;  and  in  default  of  such  issue,  then  to  and 
amongst  all  and  every  his  other  daughters  that  should  he  liv- 
ing at  the  time  of  the  death  and  failure  of  issue  of  his  said 
daughter  Hester,  and  the  child  or  children  of  such  of  his 
other  daughters  as  should  then  happen  to  be  dead,  equally 
to  be  divided  between  them,  as  tenants  in  common,  and  to 
their  several  and  respective  heirs  and  assigns  for  ever.  Ne- 
vertheless, he  declared,  that  the  children  of  any  of  his  de- 
ceased daughters  should  have  only  the  part  or  share,  to  be 
divided  amongst  them,  that  their  mother  would  have  had  in 
case  she  had  been  living,  and  not  more,  nor  otherwise ;  but 
in  case  there  should  be  none  of  his  said  other  daughters,  nor 
any  issue  of  his  said  other  daughters^  then  living,  then  he 
directed  that  the  premises  should  go  to  his  own  right  heirs. 

Hester  3Ierttins  married  TFright,  and  died  in 

1762,  without  issue. 

Clara  Gale,  one  of  her  sisters,  died  in  her  life-time, 
leaving  the  plaintiffs,  Robert  Gale  and  Jemima  Haudley, 
her  grand-children,  but  no  children,  living  at  the  death  of 
Hester  Merttins. 

Mary  Bennett,  another  sister,  survived  Hester  Merttins. 

Elizabeth  Plunket,  another  sister,  died  before  Hester 
Merttins,  leaving  two  children,  who  were  alive  at  the  death 
of  Hester  Merttins. 

Q.  Whether,  according  to  the  true  construction  of  the 
will,  the  devise  over,  upon  the  death  of  Hester  Merttins,  is 
to  be  confined  to  the  surviving  sister,  and  the  children  of 
the  deceased  sister,  in  the  strict  sense  of  the  word  children; 
or  to  extend  to  the  grand-children  of  Clara,  one  of  the  de- 
ceased sisters,  she  having  no  children  living  ? 

It  was  argued  for  the  plaintiff,  That  the  word  children 
shall  extend  to  grand-children,  where  there  are  no  persons 
who  answer  the  description  of  children ;  and  that  the  tes- 
tator meant  to  let  in  the  grand-children,  and  has  used  the 
word  issue  as  synonimous  with  children. 

The  case  of  JVythe  v.  Thurlston,  Hil.  23  G.  2.  (2)  was 
cited  as  an  authority  in  point. 


(2)  Ante  555. 
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Lord  Chancellor  was  clear  of  the  same  opinion  ;   and  Gale 

though  he  took  a  few  days  before  he  made  his  decree,  ^^^^^J^ 

declared,  that  it  was  not  from  any  doubt  in  his  mind,  but  ennet. 
that  he  was  desirous  to  look  into  the  case  cited,  which  he 
said  was  directly  in  point. 


VILLAREAL  against  LORD  GALWAY.  Case  335. 


[Lib.  Reg.  1768.  B.  fo.  504.  nom.  Villareal  v.  Monkton.']        /u^e  Y^^'ljek 


William  Villareal  devised  to  his  wife  an  annuity  of  One  devises  an 
200/.  for  life,  payable  half-yearly,  and  also  the  use  of  all  ^"^f J^^^^  5?^^^!' 
his  household  goods,  plate,  and  furniture,  for  life,  [ — and]  and,  subject'to 
subject  to  the  payment  of  the  said  annuity  or  yearly  sum  of  g^^esTn  hTs' 
200/.  to  his  wife  during:  her  lifef,  hie  £?ave  all  and  every  his  lands,  &c.  to 

,  7      ,  J  1       J-     trustees  upon 

messuages,  cottages,  closes,  lanasy  tenements,  and  nerecli-  other  trusts. 

taments,  and  also  his  personal  estate,  as  therein-after  men-      [  ^f^^^^ 

tioned ;  that  is  to  say,  he  gave  all  that  his  capital  messuage,  not  have  her 

or  mansion-house,  in  Edwinston  aforesaid,  wherein  he  dwelt,  ^^wer  and  an- 
'  .  ^  ,  ^  nuity  also.  (1) 

and  all  and  every  other  his  messuages,  &c.  in  Edwinston,  or 

elsewhere  in  the  kingdom  of  Great  Britain,  to  trustees,  in 
trust  to  permit  his  daughter,  Elizabeth  Sarah  Villareal,  or 
her  trustees,  to  receive  the  rents  and  profits  for  her  life,  and 
after  her  decease,  in  trust  for  the  heirs  of  her  body,  with 
remainder  to  defendant  Lord  Galway  in  tail,  with  remain- 
ders over. 

Bill  by  the  infant,  for  an  account,  and  to  have  the  trusts 
of  the  will  carried  into  execution. 

The  widow,  by  her  answer,  claimed  the  annuity,  and 
also  her  dower. 

After  argument  at  Bar,  Lord  Camden  took  time  for  con- 
sideration, and  this  day  gave  his  opinion  : 

A  case  has  been  cited  on  both  sides,  as  in  point ;  Pitt  v. 


(I)  Sec  Jones  v.  Collier^  post.  730. 
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ViLLAREAL  Snowden,  (2)  for  defendant ;  Arnold  v.  Kempstead^  (3)  for 
liO^dG^      the  plaintiff.    The  former  I  admit  to  be  in  point,  but  the 
°La^^^'   latter  stands  in  contradiction  to  it.    Q.  Whether  the  an- 

WAY. 

nuity  in  this  case,  if  taken,  is  a  bar  of  dower  ?  I  think  it  is, 
for  two  reasons;  1st,  To  allow  the  claim  of  dower  would 
disappoint  the  will.  It  puts  the  widow  in  possession  instead 
of  the  trustees,  who  are  to  hold  the  whole,  and  in  trust  for 
the  widow  as  an  annuitant.  2dly,  The  dower  and  annuity 
are  inconsistent  with  each  other.  The  rule  laid  down  in 
Noyes  v.  Mordaunt,  (4)  which  admits  of  no  exception,  and 
affects  a  doweress  as  well  as  other  persons,  takes  place.  I 
do  not  controvert  the  cases  of  Lawrence  v.  Lawrence^  (5) 
&c.  where  the  wife  has  been  allowed  to  take  both ;  because 
it  does  not  necessarily  follow  that  the  wife,  by  claiming  her 
dower,  contradicts  the  will.  In  the  present  case,  I  think 
there  is  a  necessary  implication  to  bar  her  dower,  because 
the  disposition  of  the  testator's  property  is  such  as  to  leave 
no  fund  for  her  claim  of  both ;  and  it  is  exactly  the  same 
thing  whether  the  testator  has  said,  she  shall  be  barred,  or 
has  so  disposed  of  his  property  as  to  leave  no  fund  to  answer 
the  double  claim.  (6) 


(2)  Cited  1  Bro.  C.  C.  in  note  p. 
292. 

(3)  Ante  466. 

(4)  2  Vein.  581. 
(6)  2  Vern.  366. 

(6)  The  judgment  in  this  case  is  given 
much  more  fully  in  1  Bro.  C.  C.  292., 
in  the  note. — The  following  is  from  the 
Reg.  Lib.  "  And  a  question  having 
"  been  made,  whether  the  defendant, 

the  widow,  is  entitled  to  dower  of  the 
"  said  testator's  real  estate,  over  and 
"  above  the  annuity  given  by  the  said 


"  will  ;  His  Lordship  doth  declare, 
"  that  her  claim  to  both,  ought  not  to 
be  allowed,  the  same  being  incon- 
"  sistent  with  the  said  testator's  will ; 
"  and  it  is  ordered,  that  the  said  de- 
"  fendant  do  elect,  before  Mr.  M.  one 
"  of  the  Masters,  &c.  whether  she  wili 
"  take  under  the  said  will,  or  resort  to 
"  her  dower."  And  it  was  further  de- 
clared, that  if  she  elected  to  take  the 
annuity,  she  would  take  subject  to  the^ 
land  tax. 
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GODWIN  against  KILSHA.  Case  336. 


[Lib.  Reg.  1768.  A.  fo.  495.]  28th  and  29th 

L  »  June  1769. 


John  Williams,  seised  of  certain  copyholds  held  of  the  j.  W.  sur- 

nianor  of  Hornsey,  in  Middlesex,  on  5th  June  1738  surren-  [^'elaTe  of  his 

dered  them  to  the  use  and  behoof  of  such  person  and  persons,  will,  to  be 

and  for  such  estate  and  estates,  as  he  the  said  John  Williams,  the  presence 

in  and  bv  his  last  will  and  testament,  in  writing,  signed  and  of  three  or 

,11'  more  cre- 

published  in  the  presence  of  three  or  more  credible  witnesses,  dibie  wit- 
should  limit  and  appoint,  according  to  the  custom  of  the  ^e^^adehis 

said  manor.  will,  and  de- 

vised the  co- 
pyholds ;  but  the  will  not  being  attested  by  any  witness,  held,  the  copyholds  did  not  pass.  (1) 

He  lived  to  be  very  old,  being  at  his  death  eighty-two. 

About  six  years  before  his  death,  the  defendant  Kits  ha, 
being  a  widow,  was  received  into  his  house  as  a  companion, 
and  lived  with  him  to  his  death. 

On  3d  September  1763,  he  made  his  will,  not  attested  by 
any  witness,  and,  inter  alia,  after  giving  two  annuities  to 
two  different  persons,  he  gave  all  his  copyhold  estate  in 
Hornsey,  subject  to  the  annuities,  to  the  defendant  Kilsha-, 
by  her  then  name  of  Charlotte  Nash,  w\d.ow, 

John  Williams  died  in  May  1767. 

Bill  by  plaintiffs,  as  next  of  kin  and  heirs  at  law,  against 
defendant  Kilsha,  for  an  account  of  the  personal  estate,  and 
to  have  the  residue  distributed,  the  testator  not  having  de- 
vised the  same  ;  and  for  an  account  of  the  rents  and  profits 
of  the  freehold  and  copyhold  estates. 

One  Question,  amongst  others,  was,  Whether  the  copy- 


(1)  But  generally,  a  will  in  order  to 
operate  upon  copyholds,  even  wliere 
they  have  been  surrendered  to  the  use 
of  a  party's  will,  need  not  be  executed, 
or  attested  in  the  manner  required  by 
the  statute  of  frauds  ;  but  any  instru- 
ment in  the  nature  of  a  will,  proved  to 
be  written  or  signed  by  the  testator. 


will  take  effect  by  way  of  appointment, 
so  as  to  pass  the  lands,  and  the  same 
rule  holds  with  respect  to  equitable 
interests  in  copyholds.  See  Ti/Jf/icl  v. 
Page,  2  Atk.  37.  Henderson  v.  Far- 
bridge,  1  Russell,  482.  See  II ussy  v. 
Giles,  ante  300. 
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Godwin     hold  estate  was  well  devised,  the  will  not  being  attested  by  any 
against      witnesses,  and  the  surrender  requiring  three  witnesses  ? 
KiLSHA.  ^YiQ  part  of  the  plaintiff,  a  distinction  was  taken  between 

an  instrument  declaring  the  uses  of  a  copyhold  being  made 
for  a  valuable  consideration,  and  a  voluntary  instrument. 
In  the  former  case  it  is  good,  though  not  attested  by  the 
number  of  witnesses  required  by  the  surrender ;  in  the  latter 
it  is  not.  That  this  is  the  case  of  a  devise,  which  is  in  its 
nature  voluntary ;  and  the  will  not  being  attested  by  three 
[  685  ]  witnesses,  the  copyhold  did  not  pass  :  and  the  case  of  Cotter 
V.  Layer,  2  Wms.  623  was  cited. 

Lord  Chancellor  after  hearing  the  defendant's  Counsel, 
determined.  That  the  copyhold  did  not  pass  upon  the 
authority  of  Cotter  v.  Layer,  and  the  distinction  there 
taken.  (2)  (3) 


(2)  In  Mr.  Hargrave's  copy  of  Amb- 
ler, in  the  British  Museum,  there  is  the 
following  note  in  his  hand  writing : 
"  Quaere,  as  to  the  decision  in  this  case; 
it  proceeds  on  the  authority  of  Cotton 
v.  Layer.  But  that  case  appears  ma- 
terially  different,  there  the  testatrix 
was  merely  tenant  for  life,  with  power 
of  appointment  under  the  uses  of  a 
surrender.    But  here  the  fee  of  the 
copyhold  was  in  the  testator." 


(3)  The  decree  declared,  that  the  de- 
fendant Kilsha  was  not  entitled  to  the 
copyhold  estate  bequeathed  to  her,  by 
the  said  testator's  will,  that  instrument 
not  being  made  pursuant  to  the  form 
directed,  by  the  surrender  of  a  will  to 
be  executed,  in  the  presence  of  three 

witnesses  and  that  the  said  premises 

were  therefore  descended  to  the  testa- 
tor's heir  at  law. 


Case  337.    PRICE  and  SUSANNA  his  WIFE  against  FASTNEDGE 

and  Others. 


At  the  Rolls,  ■   ^       _  _  ^ 

8th  Feb.  1770.  [Lib.  Reg.  1769.  B.  fo.  127.] 


Executor  of 

lend?a''fm-ther  Edward  Fastnedge,  seised  in  fee,  mortgaged  to  Bohert 

may  ta^'ck^as '  ^^^^  ^^^^^^  ^^^"^'^  IfiOQL  Robert  Peek  died,  having 
against  the      devised  his  real  and  personal  estate  to  his  daughter  and 

heir  or  devisee 

of  mortgagor,  but  not  as  against  other  creditors^  if  the  estate  be  charged  with,  or  devised  for, 
payment  of  debts. 
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only  child  Susanna,  since  married  to  plaintiff,  and  made  her    Price  and 
executrix.     Susanna  afterwards  lent  Edward  Fastnedge  Wife 
.500/.  upon  bond.   Fastnedge  made  his  will,  and  devised  some  cigf^^nst 

^  *  1  •         T    r        t  ASTNEDGE 

part  of  his  estate  (which  was  not  in  mortgage)  to  his  wite  tor  Others, 
life,  remainder  to  his  son  James  Fastnedge^  and  his  heirs ; 
and  also  some  other  part  to  his  wife  during  widowhood,  re- 
mainder to  his  son's  four  children.  He  then  charged  all  his 
lands,  &c.  except  what  he  had  before  devised  to  his  wife, 
with  payment  of  his  debts,  but  made  no  devise  of  the  residue. 
James  Fastnedge,  the  son,  entered  on  the  estate  not  devised, 
and  made  several  mortgages  to  different  persons  of  different 
parts  of  the  estate. 

Bill  by  plaintiff,  to  be  paid  the  money  due  on  mortgage  and 
on  the  bond,  or  to  foreclose. 

General  Question,  Whether  the  plaintiff  could  tack  the 
bond  debt  to  the  mortgage  ? 

This  was  divided  into  two  Questions  : 

1st,  Whether  the  plaintiff  was  to  be  considered  as  entitled 
to  the  bond  and  mortgage  in  different  rights,  the  one  in  her 
own  right,  and  the  other  as  executrix,  and  therefore  could 
not  tack  ? 

2dly,  Whether  can  tack  in  case  of  a  devise  or  charge  for 
payment  of  debts  ? 

Sir  Thomas  Sewell,  Master  of  Rolls,  upon  the  first     [  586  ] 
Question,  held,  The  plaintiff  might  tack  these  debts,  upon 
the  authority  of  Blackwell  v.  Sj/mes,  before  Sir  Joseph 
Jekyl. 

Upon  the  2d  Question,  held.  Plaintiff  could  not  tack,  there 
being  a  charge  for  payment  of  debts,  upon  the  authority 
of  Ueams  v.  Barne,  3  Atkins,  630.    He  observed.  That 
before  the  statute  of  W.  3.  a  devise  broke  the  descent,  and 
"  defeated  the  specialty  creditors.    That  the  statute  was  made 
to  prevent  fraudulent  devises.  That  since  the  statute,  in  case  [Mortgagee 
of  descent,  or  of  a  devise  for  the  mere  benefit  of  the  devisee,  a  J])f,f^/(i^cbt  ^ 
mortgagee  may  tack  a  bond  debt  to  his  mortgage  against  the  as  against  hchs 
heir  at  law,orthe  devisee,  it  being  to  prevent  circuity ;  but  a  de- 
vise to  pay  debts  is  not  fraudulent,  but  stands  upon  the  same 
ground  it  did  before  the  statute.  That  a  charge  for  payment  of 
debts  is  to  be  considered  the  same  as  a  devise  for  payment  of 
debts.    Blackwill  v.  Si/mes.     A  woman    bond  creditor 
married  mortgagee,  and  died.    The  husband  took  out  ad- 
ministration to  his  wife,  and  on  bill  brought  by  him,  was 


or  devisee] 
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allowed  to  tack  the  bond  to  the  mortgage  against  the  heir 
at  law.  (1) 


(1)  It  appears  from  the  Lib.  Reg. 
that  James  Fastnedge  joined  with  his 
father  in  this  bond,  and  that  by  an  in- 
denture bearing  date  9th  November, 
1767,  made  previously  to  the  marriage 
of  Susanna  Peck  with  the  plaintiff 
Joseph  Price^  Stisanna  Price  assigned 
the  mortgage  security  to  James  Fast- 
nedge and  another,  upon  certain  trusts. 
The  widow  of  Edward  Fastnedge  took 
out  execution  under  his  will,  and  receiv- 
ed and  got  in  part  of  his  personal  estate  : 
upon  her  death,  James  Fastnedge  took 
out  administration  de  bonis  non, — Jamei 
Fastnedge^  as  heir  at  law,  entered, 
upon  the  death  of  his  father,  on  the  real 
estates  not  devised,  and  made  several 
mortgages,  to  diiferent  persons,  of  dif- 
ferent parts  of  the  testator's  estate,  but 
not  of  the  estate  mortgaged  to  the  plain- 
tiff ;  and,  in  these  mortgages,  were  con- 
tained other  estates,  as  well  as  those 

which  had  come  from  the  testator.  

The  several  mortgagees  were  parties  to 
the  bill,  and  by  their  answers  denied 
notice  of  the  plaintiff's  mortgage  and 
bond.  The  defendant,  James  Fast- 
nedge, had  also  borrowed  a  sum  of 
money  from  a  person  of  the  name  of 
Bridget  Hamden^  upon  a  note  of  hand, 
and  had  deposited  title  deeds  of  the  tes- 
tator's lands  with  her,  as  a  collateral  se- 
curity. The  decree  directed  an  ac- 
count to  be  taken  of  what  was  due  for 
principal  and  interest  on  the  mortgage, 
and  that  the  estate  be  sold  with  the  ap- 
probation of  the  Master  ;  out  of  the  mo- 
ney arising  from  the  sale,  the  plaintiff's 
costs,  relating  to  the  said  mortgage,  to 
be  paid,  and  the  principal  and  interest 
to  be  paid  upon  the  trusts  declared  in 
the  said  deed  of  9th  November,  1757. 
And  if  the  money  to  arise  by  the  sale 
was  not  sufficient  to  pay  such  principal 
and  interest,  and  costs  of  the  said  mort- 
gage, then  it  was  declared,  that  the  plain- 
tiff and  those  entitled  under  the  trusts  in 
the  deed  of  9th  November,  1757,  were 
to  be  considered  as  creditors  by  spe- 
cialty, on  the  estate  of  the  testator  Ed- 


ward Fastnedge,  for  such  deficiency  ; 
and  an  account  was  directed  of  what 
was  due  for  principal  and  interest  on 
such  bond,  entered  into  by  the  said  Ed- 
ward Fastnedge  and  James  Fastnedge, 
to  the  plaintiff  Susan  Price  ;  and  also 
an  account  of  all  other  the  debts  of  the 
testator  and  his  funeral  expences ;  and 
also  an  account  of  the  personal  estate  of 
the  testator  come  to  the  hands  of  the 
said  Martha,  or  to  the  hands  of  the  said 
James  Fastnedge  as  the  administrator 
de  bonis  non.    And  in  case  the  per- 
sonal estate  of  the  testator  should  not  be 
sufficient  to  satisfy  what  might  be  due 
on  plaintiff's  said  mortgage,  (after  the 
application  of  the  money  arising  by  the 
sale  of  the  said  mortgaged  premises, 
and  all  other  the  said  testator's  debts  ) 
then  the  deficiency  to  be  made  good 
out  of  the  testator's  real  estate,  charged 
by  his  will  with  the  payment  of  his 
debts,  but  without  prejudice  to  the 
mortgages  made  by  the  defendant 
Fastnedge  to  the  said  other  defendants 
respectively,  of  the  several  parts  of  the 
testator's  real  estates;  which  said  se- 
veral defendants  were  to  hold  and  have 
the  benefit  of  the  said  several  mortga- 
ges, preferably  to  the  raising  any  money, 
out  of  the  estates  comprized  in  their  re- 
spective mortgages, towards  making  good 
the  deficiency  of  the  funds  aforesaid,  for 
the  satisfaction  of  the  said  testator's 

debts.  But   as   to   the  defendant, 

Bridget  IJamden,  it  was  declared,  that 
she  having  only  the  title  deeds,  of  part 
of  the  said  testator's  estate,  deposited  in 
her  hands,  by  way  of  collateral  security 
for  her  debt  by  note  of  hand,  and  not 
having  any  legal  conveyance  of  the  es- 
tate made  to  her  by  the  defendant  James 
Fastnedge,  she  was  not  entitled  to  a  sa- 
tisfaction out  of  the  last  mentioned 
estates,  preferably  to  the  creditors  of 
the  said  Edward  Fastnedge ;  and  in 
case  of  such  deficiency  of  the  said  testa- 
tor's personal  estate  for  payment  of  all 
the  testator's  debts  as  aforesaid  ; — an  ac- 
count was  also  directed  of  what  is  due  to 
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the  said  defendants,  on  their  respective 
mortgages  ;  and  it  being  stated  that  the 
mortgages  made,  by  James  Fastnedge^ 
contained  some  of  the  proper  estates  of 
the  said  Jamesy  the  Master  was  di- 
rected to  distinguish  what  estates  were 
such,  and  what  estates  descended  to 
James  Fastnedge,  as  heir  at  law  of  the 
said  Edward^  and  to  state  the  respec- 
tive values  of  the  estates  devised  :  and 
the  proper  estates  of  James  Fastnedge, 
comprized  in  the  said  several  mortgages, 
were  directed  to  be  applied,  in  the  first 
place,  towards  the  satisfaction  of  what 
should  be  due,  for  principal  and  interest 
and  costs,  of  the  said  several  mortgagees 
in  whose  mortgages  the  same  were  re- 
spectively comprized  according  to  their 

priority.  And  the  defendants,  the 

mortgagees,  consenting  to  the  sale  of 
such  of  the  premises  comprized  in  the 
said  mortgages  respectively,  as  were  the 
proper  estate  of  the  said  defendant 
James  Fastnedge,  the  same,  or  a  suffi- 
cient part  thereof  were  directed,  in  the 
first  place,  to  be  sold,  and  the  money 
arising  by  such  sale  applied  in  payment 
of  what  was  due  to  the  said  several  de- 
fendants, for  principal  and  interest,  on 
their  several  mortgages  on  the  said  se- 
veral estates  respectively,  according  to 
their  respective  priorities.  And  if  the 
money  to  arise  by  such  sale  should  not 
be  sufficient  to  satisfy  what  should  be 
reported  due,  to  the  said  several  defend- 
ants, for  principal,  and  interest,  and 
costs  on  their  respective  mortgages,  then 
it  was  ordered,  that  such  estates  compri- 
zed in  the  said  several  mortgages  as  were 
part  of  the  real  estate  of  testator,  or  a 
sufficient  part  thereof,  be  also  sold  to 
make  good  such  deficiency,  as  to  each 
of  the  said  mortgages  respectively.  But 
it  was  declared  that  so  far  as  any  of  the 
testator's  estates  should  be  sold,  for  the 
payment  of  any  of  the  mortgages  made 
by  the  said  defendant  James  Fast- 
nedge^  tliat  he  sliould  be  charged  to  the 
amount  thereof,  for  or  towards  the  pay- 
ment of  debts  of  the  testator,  and  for 
making  satisfaction  to  the  devisees  of 
the  said  testator  respectively  ;  and  it 
was  ordered  that  the  money  to  arise  by 
the  sale  of  the  last  mentioned  estates  be 
applied  in  payment  of  what  sliall  be  re- 

3 


maining  due  to  the  said  defendants,  the 
mortgagees,  for  principal,  interest,  and 
costs  in  their  respective  mortgages,  in 
which  the  said  last  mentioned  estates 
were  comprized  according  to  their  pri- 
orities. And  in  case  all  the  testator' 
debts  should  not  be  fully  satisfied,  ous 
of  the  funds,  before  directed  to  be  ap- 
plied in  payment  thereof,  the  plaintifi's 
or  any  other  of  the  creditors  were  to  be 
at  liberty  to  apply  to  the  Court,  to 
have  the  deficiency  raised  out  of  the 
testator's  personal  estate,  charged  by 
his  will  with  payment  of  his  debts ;  and 
the  consideration  of  costs  was  reserved. 

 Generally  a  mortgagee  may  tack 

a  bond  debt  to  his  mortgage  as  against 
the  heir  at  law  of  the  mortgagor.  Mo- 
ret  v.  Parke^  2  Atk.  53.  Anon.  2  Ves. 

Lothian  v.  Hassel^  3  Bro.  162. 
Troughton  v.  Troughton^  3  Atk.  659. 
Shuttleworth  v.  Laywick^  1  Vern.  245. 
Cannon  v.  Park^  2  Eq.  Ca.  Ab.  226. 

 and  against  the  executor^  in  cases 

of  mortgage  of  leaseholds.  Anon,  2 
Vern.  177.  Prec.  Ch.  18.  Gorey's  case, 
3  Saik.  240.  Demainbray  v.  Metcalfe 
Pre.  Ch.  419.  2  Vern.  698.  Coleman 

V.  Winchy  1  P.  W.  776.  So  also 

against  a  volunteer^  Troughton  v. 
Troughton,  3  Atk.  659.   1  Ves.  87. 

 or  a  devisee^  Heams  v.  Bance, 

3  Atk.  630.  Challis  v.  Casburn^  1  Eq. 

Ca.  Ab.  325.  pi.  but  not  as  against 

the  mortgagor  himself^  Anon.  2  Ves. 
661.  Monger  v.  Kelt,  12  Mod.  559. 
Baxter  v.  Manning,    1  Vern.  244. 

Challis  v.  Casburn,   ub.  sup.  nor 

against  his  assignee,  ov  devisee  for  pay- 
ment of  debts,  Adams  v.  C lax- 
ton,  6  Ves.   229.   Heams  v.  Bancc, 

ub.  sup.  nor  against  a  purchaser, 

for  valuable  consideration,  1  Eq. 
Ca.  Ab.  325.  Archer  v.  Snatt, 
2  Str.  1107.  Ex  parte  Herbert,  13 
Ves.  183.  Troughton  v.  Troughton, 
ub.  sup.  Plunkett  v.  Pcnson,  2  Atk. 
292.  nor  against  subsequent  incum- 
brances, Pozi'is  V.  Corbett,  3  Atk.  556. 

 nor  specialty  creditors,  Hamerton 

V.  Rogers,  1  Ves.  jun.  513.  Jones  v. 
Smith,  2  Ves.  jun.  376.  Lozcthicr  v. 

Hassel,  3  Bro.  161.  nor  against  an 

assignee  of  the  heir  of  tlie  mortgagor, 
Coleman  v.  JVinc/i,  1  P.  Wnis.  775. 
n 
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nor  against  an  assignee  of  the  eX' 
ecutor  of  the  mortgagor,  in  cases  of 
mortgages  of  personalty,  Vanderzee  v. 
Willis,  3  Bro.  C.  C.  21.  2  P.  Wms. 
176.  Coleman  v.  Winch,  1  P.  Wms. 
776,  and   the   same    rules  apply 


equally,  whether  the  bond  be  prior  or 
subsequent  to  the  mortgage  debt, 
Wyncham  v.  Jennins,  2  Ch.  Rep.  247. 
Halleby  \,  Skirtland,  2  Ch.  Rep.  361. 
Troughton  v.  Troughton,  1  Ves.  86. 
3  Atk.  659. 


Case  338.     SIR  ROBERT  CUNLIFFE  against  LADY  CUNLIFFE 

and  Others. 

Before  Lords  Commissioners  Smythe  and  Aston, 


4th  and  7th 
May,  1770. 


[Lib.  Reg.  1779.  A.  fo.  439  a.] 


i^.c?. having     Foster  Cunltffe,  a  merchant      Bristol,  and  enffaffed'iii 

two  sons,  and  ,  ^  o  o 

being  engaged  the  sugar  trade,  and  having  two  sons,  Ellis  and  plaintiff, 

tm?e!  deviled  ^  considerable  real  estate,  by  will  26Lh  April  1756,  de- 

housef^&c  t  ^^^^^      undivided  moiety  of  the  new  and  old  sugar  houses 

his  eldest  son ;  Chester,  and  the  ships,  &c.  stock  in  trade,  profits,  &c.  to 

?n casehis eld-  ^^^^^^^^^^  ^^^^      years,  in  trust,  out  of  the  clear  profits  to  pay 

est  son  should  his  wife  an  annuity  of  300/.  for  life.  He  also  gave  his  servant 

son  or^ons^of  Margaret  Towers,  out  of  the  profits,  an  annuity  of  8/.  for  life, 

his  body,  then  and  SO  charged  and  chargeable  as  aforesaid,  bequeathed  the 

he  recommend-  ,  ,    .  ,      .  ,  , 

ed  to  him  to  sugur  houses,  stock  in  trade  there,  and  the  appurtenances 
tirsiigar^^^*^^  thereto  belonging,  to  his  son  Ellis  Cunliffe  ;  nevertherles,  in 
houses,  &c.  to  case  his  son  Ellis  should  happen  to  depart  this  life  without 
a  son  or  sons  born  of  his  body  in  his  life-time,  or  in  due 
time  after  his  death,  then  and  in  such  case  he  recommended 
it  to  him  to  give  and  devise  the  said  sugar  houses  and  joint 
stock  in  trade  there  to  his  brother  Robert  the  plaintiff.  He 
then  devised  his  real  estate  [except  as  aforesaid]  to  his  eldest 
son  and  his  issue  male,  in  strict  settlement,  with  remainder 
to  the  plaintiff  in  the  same  manner,  (1)  and  made  Ellis  re- 


his  brother, 
(the  testator's 

[  687  ] 
second  son). 
The  eldest  son 
died  without 
issue  male, 
leaving  a 
daughter,  and 
without  devis- 
ing to  his 
brother.  Held, 
not  a  trust  for  the  brother,  but  a  mere  recommendation. (2) 


(1)  And  he  gave  the  residue  of  his 
partnership  stock,  ^ and  of  his  share  in 
the  new  pot  house,  to  his  two  sons 
equally. 

(2)  The  decision  in  this  case  has  been 
considered  over-ruled  by  the  case  of 
Pierson  v.  Garnett,  2  Bro.  C.  C.  43.  See 
in  Pushman  v.  Filliter^  3  Ves.  jun.  9. 


But  it  would  seem  that  the  principle 
upon  which  it  was  decided  is  uot,  in 
fact,  at  variance  with  that  which  go- 
verned in  the  case  of  Pzer^ow  and  Gar- 
nett :  for  in  Malin  v.  Keighley,  2  Ves. 
jun.  533.  it  is  stated  by  the  Lord  Chan- 
cellor, that  '^it  did  not  turn  upon  the  in- 
terpretation  of  the  words  of  recommen- 
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siduary  legatee,  and  appointed  both  his  sons  executors. 
Sir  Ellis  enjoyed  the  moiety  of  the  sugar  houses  and  trade 


Sir  R. 

CUNLIFFE 

till  17685  and  then  died,  leaving  no  son,  but  a  daughter  born  Lady^CuN- 
in  his  life-time,  and  his  wife  ensient  of  another  daughter,  liffe  and 
who  was  born  afterwards.  Others. 

The  Question  was,  Whether  this  was  a  devise  of  the  moi- 
ety of  the  sugar  houses  and  stock  to  the  plaintiff,  on  the 
death  of  Sir  Ellis  f 

Lord  Commissioner  Smythe  : 

Q.  Whether  a  devise  over  to  Robert,  or  only  a  recommenda- 
tion to  Ellis  f  Distinction  between  words  denoting  his  will, 
and  mere  words  of  recommendation.  The  case  of  Bland  v. 
Blandy  Kinnoul  v.  Duke  of  Bedford,  Duke  of  Bridgeivater*s 
case  in  Salk.  are  strong  authorities.  Here  the  word  used  is, 
recommends.    Of  opinion,  a  mere  recommendation. 

Lord  Commissioner  Aston  declared  himself  of  the  same 
opinion,  but  did  not  enter  into  the  case,  or  give  any 
reasons.  (3) 


datioD,  but  upon  the  nature  of  the  pro- 
"  perty  over  which  Ellis  had  full  power 

to  spend  or  waste  it."  In  this  view, 

the  decision  is  within  the  exception  to 
the  general  rule,  which  requires  property 
upon  which  a  trust,  arising  from  words  of 
recommendation,  is  to  attach  to  be  cer- 
tain, and  is  supported  by  the  cases  of 
Bland  v.  Bland,  2  Cox,  359.  Bradley 
V.  JVestcotty  13  Ves.  451.  Bade  v. 


Eade,  5  Madd.  121.  Curtis  v.  Rippon, 
ib.  434.  Horwood  v.  West,  1  S.  &  S. 
389.  Wynne  v.  Hawkins,  I  Bro.  C.  C. 
179.  Strange  v.  Barnard,  2  Bro.  C. 
C.  586.  Wilson  v.  Major,  1 1  Ves.  205. 

(3)  And  it  was  declared,  that  the 
sugar  houses  devised  to  Sir  Ellis  Cun- 
liffe,  did,  upon  his  death,  descend  to 
and  belong  to  his  two  daughters,  his 
heirs  at  law. 


3  n2 


//^fO'S/^^  ^^/J'y^J'.^. 
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Case  339. 


JACKSON  against  PARKER. 


At  the  Rolls, 

12th  Nov.  [Lib.  Reg,  1770.  A.  fo.  314.  nom.  Jackson  v.  Butt] 

^     ^ .  .  M  John  Jackson,  tenant  in  tail  of  the  estate  in  question. 

Tenant  m  tail  ^  . 

and  his  wife  having  occasion  for  money,  and  being  married,  by  indentures 
i°age  of^tlJe""'^'  23d  and  24th  May  1732,  and  fine,  in  which  the  wife 
husband's  es-  joined,  mortgaged  the  premises  to  Francis  Stuhbs  for  300/. 
ami  release  and  in  which  was  contained  the  following  proviso,  viz.  That  if 
fine:  the  pro-    ^j^g  g^^^j  John  Jackson  and  Esther  his  wife,  their  heirs, 

viso  reserves  ^  . 

the  redemp-  executors,  administrators,  or  assigns,  should  pay  the  said  300/. 
^handlndllife'  interest;  then  Frances  Stuhhs,  her  heirs  or  assigns,  should 
and  their  heirs,  recouvey  the  premises  to  the  said  John  Jackson  and  Estherhi^ 
latter  part  of  wife,  their  heirs  or  assigns  ;  and  there  was  a  clause  at  the  end  of 
the  deed  de-     ^^^g  ^^^^^  which  declared  the  uses  of  the  fine  to  he  (subject  to 

ciaiestne  uses  '■  .        .  t 

of  the  fine,      payment  of  300/.  and  interest)  to  John  Jackson,  his  heirs  and 

after  payment 

of  the  mortgage  tl^^signs- 

to  the  husband  and  his  heirs.  The  husband  dies.  Held,  the  husband  was  soldy  entitled  to  the 
estate,  and  that  the  wife  had  only  a  power  of  redemption  to  secure  her  dowers.(l)  Assignment 
of  a  mortgage,  and  the  loan  increased  after  the  will^  is  a  revocation  only  pro  tanto  of  the  will. (2) 

[  668  ]  By  indenture  27th  and  28th  February  1733,  the  mortgage 
was  assigned  to  Anne  Brown,  by  the  executrix  of  Frances 
Stiihbs,  without  the  heir  at  law  joining,  redeemable  as  in 
the  former  deed,  by  Jackson  and  his  wife,  and  their  heirs, 
executors,  and  administrators.  Jackson  and  his  wife  were 
parties  to  these  deeds. 

On  the  28th  February  1737^  John  Jackson  alone  charged 
the  premises  with  the  further  sum  of  200/. 

On  the  20th  July  17^0,  John  Jackson  made  his  will,  duly 
attested,  and  devised  all  his  lands,  &c.  to  trustees  to  be  sold, 
and  after  payment  of  debts,  funeral  expences,  and  costs,  to 


(1)  So  where  the  wife  joins  with  the  But  where  the  declaration  of  the  uses 

husband  in  a  fine,  on  a  mortgage  of  her  of  the  fine  shew  an  intention,  (uncon- 

estate,  her  interest  will  not  be  changed  nected  with  the  purposes  of  the  mort- 

bj  a  mere  reservation  of  the  equity  of  gage)  to  make  a  new  settlement  of  the 

redemption,  to  the  husband  and  his  heirs,  wife's  estate,  that  intention  will  prevail, 

Broad  v.  Broad,  2  Cha.  Ca.  98.  161.  Innes  v.  Jackson,  1  BHgh,  P.  C.  104. 

Ruscombe  v.  Hare,  6  Dow.  P.  C.  1.  Martin  v.  Mitchell,  2  J.  &  W.  425. 

Innes  v.  Jackson,  16  Ves.  356.  1  Bligh,  Reeve  v.  Hicks,  2  S.  &  S.  403. 
104.  Reeve  v.  Hicks,  2  S.  &  S.  403.       (2)  Parsons  v»  Freeman,  ante  116. 
Martin  v.  Mitchell,  2  J.  &  W.  425. 
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divide  the  surplus  money  amongst  the  plaintiff  and  the  defend- 
ant John  Jackson,  in  the  manner  therein  mentioned.  By 
indentures  of  the  8th  and  9th  of  October  17^2^  between 
Francis  Broiun  heir  at  law  of  Anne  Broivn  of  the  first  part, 
Francis  Stubbs,  heir  at  law  of  Frances  Stubhs  the  original 
mortgagee,  of  the  second  part ;  John  Jackson  and  Esther 
his  wife,  of  the  third  part ;  and  Joseph  Parker,  of  the  fourth 
part;  in  consideration  of  500/.  paid  to  Broivn,  and  150/. 
advanced  to  John  Jackson,  the  mortgaged  premises  were 
assigned  and  conveyed  to  Joseph  Parker,  his  heirs  and  as- 
signs, redeemable  hjJohn  Jackson,  his  heirs,  executors,  and 
administrators;  with  a  covenant  for  Jackson  a.nd  his  wife 
to  levy  a  fine  of  the  premises,  which  was  levied  ac- 
cordingly. 

Jackson  the  husband  died  in  1763 :  Esther  his  wife  sur- 
vived, and  is  since  dead.  The  trustees  in  the  will  put  the 
estate  up  to  sale  by  auction,  and  Joseph  Eld,  one  of  the 
plaintiffs,  was  the  best  bidder,  at  1,650/. 

Bill  by  several  of  the  children,  who  are  legatees  in  the  will, 
and  by  Eld  the  purchaser,  against  the  heir  at  law  of  the  tes  - 
tator,  and  the  mortgagee,  to  establish  the  will  and  to  have 
the  trusts  performed,  the  purchase  confirmed,  and  the  money, 
after  payment  of  the  mortgage  and  other  debts,  applied  ac- 
cording to  the  will. 

Two  general  Questions  were  made  : 

1st,  Whether  the  will  was  good  or  void  ? 

2d,  If  good,  whether  the  deed  of  1/62  was  a  revocation  of 
the  will  ? 

Upon  the  first  Question,  it  was  argued  for  the  plaintiffs, 
That  the  testator  had  a  devisable  interest  at  the  time  he 
made  his  will,  notwithstanding  the  redemption  is  given  to 
the  husband  and  wife,  theii-  heirs,  executors  and  adminis- 
trators. It  was  said,  the  Court  will  put  a  true  construction 
upon  the  deed  of  24th  May  1732,  and  in  order  to  do  that, 
will  take  into  consideration  the  ownership  of  the  estate,  and 
the  purpose  for  which  the  deed  of  1732  was  made.  That 
the  husband  was  the  owner  of  the  estate,  and  the  intention 
of  the  deed  was  merely  to  make  a  mortgage,  and  the  wife 
was  made  a  party,  and  joined  in  the  fine  for  the  sake  of  the 
mortgagee.  That  there  was  no  stipulation  to  affect  the 
right  of  the  husband  beyond  the  security  for  the  mortgage 
debt.  That  where  a  mortgage  is  made,  the  equity  of  re- 
demption follows  the  original  right,  and  the  Court  will  lhvc 


Jackson 

against 

Pahreii. 
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that  effect  to  the  words  of  the  proviso,  though  they  may  im- 
port the  contrary,  unless  there  appears  some  contract  or  sti- 
pulation that  the  equity  of  redemption  shall  go  in  a  different 
manner.  That  there  is  no  such  contract  or  stipulation  in 
this  case.  That  it  is  not  to  be  presumed  to  be  the  intention 
of  the  parties  to  give  the  equity  of  redemption  to  the  husband 
and  vrife  jointly.  That  the  wife  parted  with  nothing  but  a 
chance  of  dower.  That  by  considering  the  equity  of  re- 
demption as  a  joint  interest,  she  would  by  having  survived 
her  husband,  be  entitled  to  the  whole  inheritance,  subject 
to  the  mortgage,  which  would  be  unreasonable.  By  this 
means  she  would  have  it  in  her  power  to  give  the  estate 
away  from  Jackson! s  children,  which  was  not  so  very  im- 
probable in  case  she  married  again  ;  or  at  least  her  children 
by  a  second  marriage  might  share  with  the  children  of  Jack- 
son, That  either  the  words  giving  her  the  power  of  redemption 
were  inserted  by  mistake,  without  considering  the  effect  of 
them,  or  they  were  put  in  to  secure  her  the  same  interest  in 
the  estate,  in  case  she  survived  her  Imsband,  which  she  had 
before  the  mortgage  was  made.  That  in  case  she  had  re- 
deemed the  estate,  and  a  bill  had  been  brought  by  the  heir  at 
law  or  devisee  of  the  husband,  a  court  of  equity  would  have 
declared,  that  she  was  entitled  to  her  dower,  or  thirds,  for 
life,  and  no  more.  That  if  there  was  a  doubt  upon  the  con- 
struction of  the  former  part  of  the  deed,  the  latter  clause 
makes  it  clear,  which  declares  the  uses  of  the  fine  after  pay- 
ment of  the  mortgage  to  the  husband,  his  heirs  and  assigns. 
That  upon  the  whole,  John  Jackson  the  husband  had  a  de- 
visable estate  in  him  and  the  will  being  properly  executed 
and  attested,  is  a  good  and  valid  will. 

To  the  2d  Question.  That  the  deed  of  1762  makes  no  al- 
teration in  the  estate  of  the  husband,  but  only  increases  the 
charge  :  he  had  an  equitable  interest  before,  and  he  had  the 
same  equitable  interest  after  the  deed  of  1762.  That  if  in- 
stead of  being  an  assignment  of  an  old  mortgage  with  an 
increase  of  the  debt,  it  had  been  an  original  mortgage,  it 
would  not  have  been  a  total  revocation  of  the  will,  but  only 
pro  tantoy  according  to  Parsons  v.  Freemany  and  other 
cases. 

On  the  other  side,  it  was  argued  for  the  defendant,  the 
heir  at  law.  That  the  words  of  the  proviso  are  plain,  and 
give  a  joint  interest  to  the  husband  and  wife  in  the  equity 
of  redemption.    That  she  parted  with  an  interest,  and  there- 
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fore  is  to  be  looked  upon  as  a  purchaser  for  a  valuable  con-  Jackson 
sideration.  That  her  claim  is  to  be  supported  upon  the  foot  -^f^^^^ 
of  a  contract.  That  the  clause  declaring  the  uses  of  the  fine 
only  to  the  husband,  his  heirs,  executors,  and  administra- 
tors, is  repugnant  to  the  proviso  of  redemption,  and  ought 
to  be  rejected.  And  the  following  cases  were  cited  for  that 
purpose,  viz.  Wtlmot  v.  KnowleSy  Mo.  680.  Southcot  v. 
Mainwaring,  Cro.  Eliz.  744. 

To  the  second  Question.  That  it  is  not  the  case  of  a 
mere  mortgage,  but  the  whole  estate  is  conveyed  to  the  as- 
signee on  purpose  to  bar  the  wife's  interest,  and  gives  a  new 
estate  to  the  husband. 

Sir  Thomas  Sewell,  Master  of  the  Rolts^  after  time  for 
consideration,  gave  his  opinion  : 

The  first  Question  depends  upon  this,  Whether  the  testa-  [A  Testator^ 
tor  had,  at  the  time  of  making  his  will,  a  devisable  interest  ?  ^"sedO^ 
Objected,  That  he  was  jointenant  with  his  wife,  and  there- 
fore could  not  devise.  If  it  stood  upon  that  ground,  I  should 
have  no  doubt  the  late  determination  in  the  King's  Bench 
has  settled  the  point,  that  a  testator  must  be  sole  seised.  (A) 
The  Question  is.  Whether  the  husband  was  a  jointenant  ?  [  691  ] 
It  is  material  to  consider  the  intention  of  the  parties  to  the 
deed  of  1732.  It  is  a  mere  equitable  matter;  the  wife  had 
no  interest  but  a  mere  possibility  of  dower,  the  husband  had 
the  whole  interest  in  the  estate.  It  has  been  supposed  that 
there  was  a  contract  between  the  husband  and  wife,  by 
which  she  gave  up  her  right  of  dower,  and  was  to  have  the 
chance  of  the  whole  equity  of  redemption,  in  case  she  sur- 
vived her  husband.  This,  in  my  opinion,  is  a  very  un- 
natural supposition.  If  it  had  been  so,  it  would  have  been 
recited  in  the  deed.  Her  right  of  dower  accounts  for  her 
joining  in  the  fine.  The  deed  is  planned  as  between  a  mort- 
gagor and  mortgagee.  The  wife  had  a  right  to  redeem,  and 
if  she  had  redeemed,  a  court  of  equity  would  not  have  taken 
the  estate  from  her,  but  upon  the  terms  of  allowing  her 
dower.  This  being  a  mere  equitable  interest,  the  deed  has 
declared  the  rights  of  the  parties.  The  uses  of  the  fine  are 
declared,  after  payment  of  the  mortgage  money,  to  the  hus- 
band and  his  heirs.  She  would  then  be  entitled  to  dower 
again,  after  the  money  is  paid,  by  the  husband  taking  the  es- 


(A)  Swift  V.  Roberts,  1st  May  1764,  in  King's  Bench,  ante  617. 
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Jackson 


Parker. 


[A  mortgage 
is  only  a  re- 
vocation "pro 
tanto.^ 


tate.  The  cases  cited  for  the  defendants  confirm  this  doc- 
trine. In  Cro.  Eliz.  744.  the  Court  reconciled  the  different 
words  according  to  the  intention.  The  same  case  came  on 
again  by  the  name  of  Wilmot  v.  Knowles,  In  this  case,  I 
consider  the  first  part  of  the  deed  as  between  the  husband 
and  wife.  The  cases  of  Lord  and  Lady  Huntingdon,  Mo. 
408.  Brend  v.  Brend,  1  Vern.  21-3.  Pocock  v.  Lee,  2 
Vern.  604.  are  in  point.  Am  of  opinion^  That  the  husband 
being  thus  entitled  to  the  equity  of  redemption,  the  will  is 
good. 

To  the  second  Question.  The  deed  of  1762  shews  the 
intention  of  the  parties  in  1732,  and  removes  any  doubt 
upon  the  construction  of  that  deed.  It  is  no  revocation  of 
the  will.  The  same  equitable  right  continued  to  the  hus- 
band which  he  had  before.  A  mere  mortgage  does  not  in 
any  case  operate  as  a  revocation,  but  pro  tanto. 

Decree  for  Plaintiffs. 


[  692  ]  SALWEY  against  SALWEY. 

Case  340. 


Before  Lords  Commissioners  Bathurst  and  Aston. 


12th  and 
23d  Nov. 
1770. 


[Lib.  Reg.  1770.  B.  fo.  44.] 


A  woman  en- 
titled to  a 
rent  charge 
marries,  and 
at  the  hus- 
band's death 
there  are  ar- 
rears due. 
They  shall 
go  to  the  wife 
surviving, 
notwith- 
standing she 
had  a  settle- 
ment, there 
being  no  ex- 
press or  im- 
plied inten- 
tion that  the 
husband 

should  be  a  purchaser  of  all  her  fortune. 


Plaintiff  was  the  widow  of  Peter  Cartwright,  and  by  set- 
tlement was  entitled  to  a  rent  charge  of  300/.  a- year  for  her 
life,  as  her  jointure,  Cartivright  mortgaged  the  estate,  and 
after  his  death  the  rents  and  profits  not  being  sufficient  to 
pay  the  rent  charge,  the  mortgagee  gave  up  the  possession 

to  the  widow.    In  1743  plaintiff  married  Salwey,  her 

second  husband  ^  and  previous  to  the  marriage  a  settlement 
was  made,  dated  the  11th  of  May  1743,  by  which,  in  con- 
sideration of  the  intended  marriage,  and  for  providing  and 
settling  a  competent  jointure  and  maintenance  for  the  plain- 
tiff, and  for  settling  and  making  a  proper  provision  for  the 
children  of  the  marriage,  Charles  Bennett,  the  plaintiff's 
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father^  and 


Salweyy  the  intended  husband,  conveyed  Salwey 


several  estates  to  trustees;  as  to  the  estates  conveyed  by 
Bennett,  to  the  use  of  Bennett  for  life,  remainder  to  trustees 
for  years,  to  raise  1,500^.  for  the  use  of  Bennett  ^  and  as  to 
the  estate  conveyed  by  Salwey ,  and  as  to  the  other  estates 
conveyed  by  Bennett,  subject  to  the  terms,  to  Salwey  the 
husband  for  life ;  remainder  to  plaintiff  for  life,  in  bar  and 
satisfaction  of  dower,  or  thirds,  or  other  claim  out  of  Sal- 
wey's  real  estate,  or  out  of  his  personal  estate,  by  the  custom 
of  London  or  othervi^ise ;  remainder  to  trustees  for  years  to 
raise  portions ;  remainder  to  first  and  other  sons  in  tail  male  5 
remainder  to  Salwey  the  husband,  and  his  heirs.  Bennett 
covenanted  to  surrender  certain  copyhold  estates,  to  the  use 
of  himself  for  life ;  remainder  to  Salwey  in  fee :  a  further 
settlement  was  made  of  4,000/.  by  Salwey.  (I) 

The  marriage  was  had,  and  Salwey  the  husband  paid  off 
the  mortgage,  and  kept  an  exact  account  of  the  rents  of  the 
estate  in  jointure  and  in  mortgage,  which  he  constantly  re- 
ceived, and  afterwards  died ;  and  on  his  death,  it  appeared 
the  rents  of  the  estate  were  deficient  to  pay  the  rent  charge, 
which  was  in  arrear  1,098/. 

Bill  by  the  plaintiff,  for  those  arrears. 

Q.  Whether  the  widow,  or  the  husband's  representatives 
are  entitled  to  the  arrears  ? 

Lord  Commissioner  Bath URST  : 

1st  Question,  Whether  the  husband  was  entitled  to  the 
arrears  at  law  ? 

2d  Question,  Whether  in  equity  ? 

Though  this  is  not  strictly  choses  in  action,  but  being 
chattel  real  will  survive.  Co.  Lit.  351.  Lord  Carteret  v. 
Paschall,  3  Wms.  197- 

To  the  2d,  It  was  argued,  that  the  husband  is  a  purchaser 
by  having  made  a  settlement ;  but  no  case  proves  that  a 
settlement  on  marriage  is  in  every  case  a  purchase  of  the 
wife's  fortune ;  it  must  be  the  agreement  of  the  parties  to 

entitle  the  husband  to  wife's  chose 


Salwey. 


[  693  ] 


[Where  there 
is  a  settlement 
on  marriage, 
there  must  be 
an  agreement 
either  express 
or  implied,  to 
s  in  action, (2)] 


(1)  The  terms  of  this  settlement  do 
«K)t  iipjiear  in  I  ill).  Reg.  All  that  is 
stated  is,  that  in  !VIay  1743,  previous 
to  marriage  of  plaint Kf,  certain  parts 
of  the  real  and  personal  estate  of  said 
Salzccy,  were  settled  upon,  and  for  the 
benefit  of  said  plaintiiranil  the  issue  of 
such  marriage. 


(2)  Drifce  v.  Dcruiisou^  G  Ves.  39o. 
Ilcaton  V.  llassel,  4  Vin.  Abr.  p.  40. 
pi.  11.  Burdoii  v.  Dean,  2  Ves.  jun. 
607.  Mi/ford  v.  Mi/ford,  9  Ves.'  89. 
Carr  v.  Tajjlor,  10  Ves.  574.  See 
llornshyx.  Lcc,  1  ISladd.  16.  Ptirdczo 
V.  Jacksoji,  1  Uussell,  1. 
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Salwet  entitle  the  husband  to  the  wife's  choses  in  action  or  chattels^ 
Salwey  appeared  to  be  the  intention  in  all  the  cases  cited  that  he 
should,  and  in  Heaton  v,  Vassell,  Vin.  tit.  Baron  and  Feme,  lett. 
-D.  JV^  11  ca.  In  this  case,  no  ground  to  say  it  was  the  in- 
tention of  the  parties.  No  mention  is  made  of  the  rent 
charge. 
Lord  Commissioner  Aston  : 

No  doubt  but  that  the  arrears  survived  at  law.  Co.  Lit. 
351  b.  Ro.  Abr.  350.  L.  5.  1  Ch.  Cas.  189.     Withers  v. 
Kelsea,    In  equity  no  circumstances  to  vary  the  law.  The 
settlement  has  left  it  open;  there  was  no  agreement  about  it, 
no  occasion  for  it.    To  make  the  husband  a  purchaser  of 
such  a  right,  there  must  be  an  agreement  either  express  or 
implied.  Rudyard  v.  Nashi^)  a  strange  determination,  but  it 
affords  an  argument  for  my  opinion.     Parker  v.  Wind- 
ham, a  clear  agreement.    Cleland  v.  Cleland,{4:)  survived, 
because  no  agreement.    JBarnet  v.  Kinaston,  no  settlement. 
Meredith  v.  Wynny{b)  wife  dead,  and  agreement.    Blois  v. 
Hereford,{Q)  strange  report.    Adams  v.  Cole,{7)  agreement. 
[Where  agree-  If  this  had  been  an  agreement  for  the  whole  fortune,  yet  if 
husbandSl   P^^^  Consisted  of  money  and  rents,  I  should  have  doubted 
hare  the  whole  whether   the   word  whole  would  have  extended  to  the 

of  wife's  for-  .  /qv 

tune— whether  rents. 

he  shall  have  the  rents  and  money,  Quare."] 

(3)  2  Fearn,  262.  Pre.  Ch.  209.  (8)  Decree  declared    the  plaintiff 

(4)  Pre.  Ch.63.  entitled  to  the  sum  of  1,016/.  7s,  4d. 

(5)  Pre.  Ch.  312.  Gilb.  Rep.  170.  the  arrears  of  rent  charge  accrued  in  the 

(6)  2  Vern.  501.  lifetime  of  T.  Salwei/,  her  late  hug- 

(7)  Ca.  T.  Talb.  168.  band. 


\ 
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MACKLIN  against  RICHARDSON.  Case  341. 

[Lib.  Reg.  1770.  B.  fo.  36.] 


5th  Dec.  1770. 


Plaintiff  was  the  author  of  a  farce  called  Love  a  la  Mode,  injunction  to 
consisting  of  two  acts,  which  was  performed,  by  his  particular  pybiishingln  a 
permission,  at  the  different  theatres,  several  times  in  17^0,  Magazine  a 
and  the  following  years,  but  was  never  printed  or  published  gionaily^suf- 
bv  him.    And  it  appeared  in  evidence.  That  it  never  was  fered  by  the 

^  rr»i  t  1       r  AuthoF  tO  be 

acted  but  by  his  permission  :  That  when  the  farce  was  over,  acted,  but 
he  used  to  take  the  copy  away  from  the  prompter :  That  two  or^ubSed^ 
of  the  actors  applied  to  him,  to  have  it  performed  at  their  (i) 
benefits  ;  and  that  he  made  them  pay,  once  20  guineas,  and  at 
another  time  30  guineas,  for  one  night's  performance  of  it. 
In  1766,  the  defendants  Richardson  and  Urquharty  who  are 
proprietors  of  the  Court  Miscellany,  or  Gentleman  and 
Lady's  Magazine,  employed  one  Gurney  to  go  to  the  play- 
house and  take  down  the  words  of  the  farce  from  the  mouths 
of  the  actors,  for  which  they  paid  him  a  guinea.  Having  so 
done,  and  corrected  his  notes  from  the  memory  of  the  defend- 
ant Urquhart,  they  published,  in  the  Miscellany  for  the 
month  of  April  1766,  No.  10.  the  First  act,  with  the  names 
of  the  actors,  and  added  a  print  by  way  of  frontispiece,  and 
titled  it,  "  The  First  Act  of  Love  a  la  Mode  5"  and  at  the  end 
gave  notice,  that  the  Second  Act  would  be  published  in  the 
next  month's  Miscellany,  The  defendants  printed  4,500  of 
the  Miscellany  for  that  month,  and  sold  3,400. 

Bill  by  plaintiff,  for  an  account  of  the  profits  made  by  the 
defendants,  and  to  restrain  them  from  printing  or  publishing 
the  Miscellany  so  containing  the  First  Act  of  Love  a  la  Mode, 


( 1 )  That  ail  author  has  a  property  in 
ail  unpublished  work,  independently  of 
the  statute   of  Anne,    see    Duke  of 
Quecnsburij   v.  Slicbbeare,    2  Eden- 
329.   Soutlicy   v.  Sherwood,  2  Mer. 

436.  See  Thompson  v.  Stanhope, 

post  737.  Acting  a  piece  on  the 


stage,  of  which  plaintiff  had  the  copy- 
right, was  held  not  evidence  of  publica- 
tion by  defendant  within  statute  8  Anne, 

Coleman  v.  Walker,  5  T.  R.  245.  

See  Murray  t.  Elliston,  5  H.  &  A. 
737.  Monis  v.  Kellcy,  1  J.  &  W.  636. 
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Macklin    and  from  printing  or  publishing  the  Second  Act.    The  com- 
against      mon  injunction  being  obtained  till  answer,  was  afterwards 
^^soN^°"    continued  till  hearing.    The  cause  came  on  to  be  heard 
before  Lord  Camden  ;  but  the  cause  of  Miller  v.  Taylor, 
relative  to  literary  property,  being  then  depending  before  the 
Court  of  King's  Bench,  and  it  not  being  foreseen  how  far  the 
determination  in  that  case  might  aifect  the  present  case,  his 
Lordship  ordered  this  cause  to  stand  over  till  after  the  other 
should  be  determined.    Since  that,  the  Court  of  King's 
[  695  ]    Bench  have  given  their  opinion,  three  Judges  against  one. 
That  the  author  of  a  book  has  a  property  in  his  work,  inde- 
pendent of  the  statute  of  Queen  Anne  .-(2)  and  now  this  cause 
came  on  to  be  heard. 

It  was  argued  for  the  plaintiff.  That  this  is  a  much  stronger 
case  in  favour  of  the  author  than  those  cases  where  the 
author  has  printed  and  published  his  work ;  the  ground 
upon  which  the  Question  in  those  cases  arose  being,  Whether 
the  publication  was  not  to  be  considered  as  a  gift  to  the 
public  ?  That  where  the  author  did  not  print  or  pub- 
lish his  work,  it  never  was  doubted  that  no  other  person 
had  a  right  to  print  or  publish  it.  That  in  the  case  of  Mr.  Webb 
(3)  and  Mr.  Forrester  {A)  the  former  of  whom  had  his  Prece- 
dents of  Conveyancing  stole  out  of  his  chambers,  and  printed ; 
and  the  latter  had  his  notes  copied  by  a  clerk  to  the  gentle- 
man to  whom  he  had  lent  the  notes,  and  were  printed  ;  the 
Court,  without  the  least  hesitation,  restrained  the  parties  from 
printing  and  publishing  them.  That  the  representation  of 
the  farce,  in  this  case,  upon  the  theatre,  was  no  gift  to  the 
public,  nor  entitled  the  defendants  to  print  and  publish  it. 
That  it  was  an  invasion  of  the  plaintiff's  right  and  property, 
who  might  chuse  whether  it  should  be  printed  and  published 
or  not,  and  if  it  was,  had  the  sole  right  to  the  profits  arising 
from  thence.  That  the  profits  which  he  received  from  the 
representation  on  the  stage  did  not  take  from  him  the  right 


(2)  In  Millar  v.  Taylor^  4  Burr. 
2303.  In  Beckett  v.  Donaldson,  2 
Bro.  P.  C.  145.  on  reference  from  Dom. 
Proc.  the  Judges  held  that  such  right 
did  exist  at  common  law,  but  that  it 
was  taken  away  by  8  Anne,  and  that 
the  only  remedy  an  author  had  was 

undier  that  statute.  See  54  Geo.  3. 

c.  156.  which  consolidates  and  extends 
the  provisions  of  the  previous  statutes. 


•  A  composition  need  not  be  printed 

to  bring  it  within  the  benefit  of  the  last 
mentioned  statute.    White  v.  Gerock, 

3  B.  &  A.  298.  See  Rundell  v. 

Murray^  1  Jacob,  311. 

(3)  Webb  V.  Rose,  cited  2  Bro.  P. 
C.  ]38.  24  May,  1732. 

(4)  Forrester  v.  Waller,  4  Burr. 
2331.  cited  2  Bro.  P.  C.  138.  13  June, 
1741. 
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to  the  profits  of  printing  and  publishing.    That  he  was  re-  Macklin 
markably  cautious  to  preserve  this  property  to  himself  by  ^f^^RB 
not  permitting  it  to  be  acted  without  his  special  leave,  and  ^^^^ 
by  constantly  taking  the  copy  away  from  the  prompter  as 
soon  as  the  farce  was  over,  and  by  making  two  of  the  actors 
pay  for  the  performance  of  it  for  their  benefit.    That  this 
was  not  the  case  of  an  abridgment,  nor  extract,  but  pro- 
fessedly the  work  itself,  one  whole  act  being  published,  and 
the  other  intended  to  be  published.    That  the  defendants 
having  said  in  their  answer,  that  it  was  not  the  same  as  the 
farce  itself  throughout,  but  differed  from  it  in  some  part,  was  an 
aggravation  of  the  offence,  because  it  misrepresented  the  work. 

On  the  other  side,  it  was  argued.  That  a  Court  of  Equity 
will  not  interfere  in  all  cases  of  printing  and  publishing  an 
other  man's  work;  but  it  depended  upon  circumstances. 
That  this  was  not  like  the  cases  of  Mr.  ^ebb  and  Mr.  For-  [  696  ] 
Tester,  by  reason  of  the  representation  of  the  farce  upon  the 
stage,  which  gave  a  right  to  any  of  the  audience  to  carry 
away  what  they  could,  and  make  any  use  of  it.  That  it  like- 
wise differed  from  the  case  of  a  book  published  by  the  author. 
That  the  Court  will  not  restrain  the  printing  and  publishing 
an  abridgment  of  a  book,  nor  a  critical  review.  That 
Magazines  are  useful,  and  are  an  article  of  trade,  and  often 
of  service  to  authors,  by  giving  a  specimen  of  their  works, 
and  by  that  means  serve  as  a  recommendation  of  them,  where 
they  are  deserving  of  it.  That  the  plaintiff  has  not  sustained, 
nor  can  sustain,  any  damage,  as  he  has,  and  will  continue  to 
receive  the  advantage  arising  from  the  representation  upon 
the  stage.  That  the  Court,  under  these  circumstances,  will 
leave  him  to  his  remedy  at  law.  And  the  case  of  Dodsley  v. 
Kinnersley,  atthei2o//5, 15th  June  1761,  [ante  403]  was  cited ; 
where  the  Master  op  the  Rolls  would  not  restrain  the 
proprietor  of  a  monthly  Magazine  from  printing  part  of  \x 
pamphlet  called  "  The  Prince  of  Abyssinia'' 

Lord  Commissioner  Smythb,  without  hearing  the  reply  : 
It  has  been  argued  to  be  a  publication,  by  being  acted  ; 
and  therefore  the  printing  is  no  injury  to  the  phiintiff:  but 
that  is  a  mistake ;  for  besides  the  advantage  from  the  per- 
formance, the  author  has  another  means  of  profit,  from  the 
printing  and  publishing  ;  and  there  is  as  much  reason  that 
he  should  be  protected  in  that  right  as  any  other  author.  It 
was  said  to  be  only  a  small  part  of  the  Magazine,  and  therefore 
the  Court  should  not  interfere.    That  is  not  the  true  question  ; 
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Macklin 
against 
Richard- 
son. 


[  697  ] 


but,  What  proportion  the  part  published  in  the  Magazine 
bears  to  the  whole  work  out  of  which  it  is  taken  ?  Here  it 
is  avowed,  and  declared  to  be  half  the  work,  one  whole  act ; 
and  the  defendants  engage  to  publish  the  other  half.  This 
is  not  an  abridgment,  but  the  work  itself,  and  not  like  the 
case  of  Dodsley  v.  Kinnersley,  which  was  only  an  extract. 
Lord  Commissioner  Bathurst  : 

The  printing  it  before  the  author  has,  is  doing  him  a  great 
injury.    Strong  case. 

The  plaintiff  waving  the  account  of  profits,  the  injunc- 
tion, restraining  the  defendants  from  printing  and  publishing 
the  farce,  or  any  part,  was  made  perpetual.  (5) 


(6)  Defendant  to  pay  plaintiff  his  costs. — L.  R. 


Case  342.  WESTBY  «^at/2s^  KIERNAN. 


In  Chancery,  [Lib.  Reg.  1770.  B.  fo.  99.] 

25th,  28th,  and 

29th  Jan.  1771.   

[s.  C.  13  Hill's  Robert  Westby,  tenant  for  life  under  settlement  of  an 
MSS.  384.]      estate  in  Lancashire,  with  remainder  in  fee  to  four  persons. 

Tenant  m  tail,       ,    .  _         .    /  ,  ,  ,    .  .  1 

with  remain-  as  heirs  at  law  of  the  settlor,  and  being  tenant  m  tail  of 
enabied^by act  ^"^^ther  estate  in  Yorkshire,  with  remainders  over,  under 
of  parliament  which  the  defendant,  John  Westhy,  claims  ;  and  having  oc- 
and  charge^^'  casion  for  money  to  pay  debts,  and  one  of  the  heirs  at  law 
the  estate  with  beiuff  an  infant,  an  act  of  parliament  was  obtained  in  1732, 

a  sum  of  mo-  f  .        «        >  i     i     <  .  , 

ney ;  but  the  on  the  application  of  Robert  Tvestby,  and  the  heirs  at  law, 
does"notTx^-         which  part  of  the  Lancashire  estate  was  vested  in  trus- 

cept  the  rights  tces,  to  be  sold  for  payment  of  Robert  Westby' s  debts  ;  and 
der-man!™  et""        Yorkshire  estate  was  vested  in  trustees  to  the  use  of 

he  is  barred,  Robert  Westbv  for  life  only,  vrith  limitations  over,  as  in  the 

secus  if  he  had  Y  t»  • 

been  tenant  for  settlement,  with  a  power  for  Robert  Westby,  after  his  death, 
hfe  only.  (1)  failure  of  issue  male  of  his  body,  to  charge  the  Lanca- 

shire estate  with  1,600/.  and  the  Yorkshire  estate  with 
10,000/.  The  saving  clause  at  the  end  of  the  act  saved  the 
right  of  all  parties,  except  of  Robert  Westby ;  of  the  re- 


(1)  See  Sugd.  on  Powers  480.    19  Vin.  Abr.  502. 
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versioners  of  the  Lancashire  estate,  and  of  the  heirs  and  Westby 
issues  of  Thomas  Westhy  ;  but  no  exception  of  the  heirs  or  j^*^^^^^^^^ 

issues  of  Westhy y  under  whom  the  defendant,  J ohn 

Westby,  claimed. 

Jtobert  Westby,  by  deed  in  1/32,  executed  the  power, 
and  in  consideration  of  love  and  affection  to  his  sister  Do- 
rothy and  her  children,  charged  the  several  sums  of  10,000/. 
and  1,600/.  on  the  several  estates,  to  be  paid  to  the  trustees, 
upon  trust  to  place  the  same  at  interest,  and  pay  the  inter  - 
est,  dividends,  and  proceeds,  to  such  person  and  persons, 
in  such  course,  order,  shares,  proportions,  and  manner,  as 
he  then  had  appointed,  or  then  after  should,  by  his  last  will 
and  testament  in  writing,  or  by  any  writing  purporting  the 
same,  executed  in  the  presence  of  two  or  more  witnesses, 
appoint ;  and  for  want  of  appointment,  to  pay  the  same  in- 
terest, dividends  and  proceeds,  to  the  separate  use  of  his 
sister  Dorothy,  the  wife  of  Alexander  Parker,  during  her 
life,  and  after  her  death  to  pay  the  10,000/.  and  1,600/.  and  [  698  ] 
the  interest  thereof  to  and  amongst  all  and  every  the  child 
and  children  of  the  said  Dorothy,  for  their  maintenance  and 
advancement ;  and  in  case  there  should  be  no  such  child  liv- 
ing at  her  death,  then  to  pay  the  principal  and  interest  to  his 
own  executors. 

In  1761,  Robert  Westby  made  his  will,  and  taking  notice 
that  his  intention  at  the  time  of  executing  the  deed  was,  that 
the  principal  sums  of  10,000/.  and  1,600/.  as  well  as  the 
interest,  should  be  subject  to  his  disposition  by  will,  he  de- 
vises the  same  to  his  executors,  who  are  the  plaintiffs,  upon 
several  trusts. 

Robert  Westby  died  without  issue. 

Bill  to  have  the  two  sums  raised  and  paid  to  plaintiffs,  upon 
the  trusts  in  the  will. 
Two  questions  : 

1  St.  Whether  the  power  given  by  the  act  of  parliament  to 
charge  the  Yorkshire  estate,  can  take  place  against  the  de- 
fendant, J ohn  Westby  ;  by  reason  his  right  is  not  excepted 
out  of  the  saving  clause  ? 

2d.  Whether  the  power  of  disposing  of  the  principal 
sums,  or  only  of  the  interest,  is  reserved  by  the  deed  of 
1732? 

Lord  Apsley,  Chancellor,  after  argument,  was  clear  of 
opinion,  That  Robert  Westby  being  tenant  in  tail  of  the 
Yorkshire  estate,  the  right  of  those  in  remainder  was,  and 
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was  meant  to  be,  barred  by  the  act  of  parliament ;  and  there 
was  no  occasion  to  except  their  rights,  as  it  is  done  in  other 
cases,  where  the  act  passes  upon  the  application  of  a  tenant 
for  life;  for  Robert  Westby  h^ing  tenant  in  tail,  might  have 
barred  the  remainders  by  a  recovery  :  and  therefore  this  case 
differs  from  the  case  of  the  duke  of  Montagu,  who  pro- 
cured an  act  of  Parliament  for  the  exchange  of  livings  ;  he 
was  only  tenant  for  life,  and  the  right  of  those  in  remainder 
not  being  excepted  out  of  the  saving  clause,  they  were  not 
bound  by  the  act. 

As  to  the  second  question,  his  Lordship  was  very  clear 
that  the  power  over  the  principal  was  reserved. 


Case  343.  SALVIN  against  THORNTON. 


On  Appeal  from  the  Rolls. 


One  having  an  It  was  argued  for  the  plamtiffs  on  two  general  questions  : 

equitable  in- 
terest for  the  life  of  another,  with  legal  remainder  to  himself  in  tail,  and  then  to  others,  levies 
a  fine,  and  suffers  a  recovery :  whether  it  will  bar  the  legal  remainders.  (1) 

1st.  Whether  the  recovery  was  good  to  bar  the  remainder 
at  law  ? 

2d.  Whether  in  equity  ? 

Both  questions  were  said  to  depend  upon  one  general  ques- 
tion. Whether  there  was  a  good  tenant  to  the  prcEcipe  ? 
Which  introduces  three  questions  : 

1st.  Whether  by  the  fine  and  non-claim  the  estate  of  Ken. 
Mackenzie  was  not  extinguished,  and  the  legal  interest  in  the 
freehold  acquired  by  Thomas  Thornton  f 

2d.  Whether  the  Court  will  not  presume  a  conveyance  of 
the  legal  interest  to  Thomas  Thornton  ? 

3d.  Suppose  the  tenant  to  the  freehold  to  have  only  an 
equitable  interest,  whether  the  legal  remainders  are  not 
barred  ? 

The  first  question  depends  upon  the  legal  operation  of  the 
(1)  See  ante,  p.  545.  note  (1). 
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fine  and  non-claim ;  whether  the  estate  of  Ken,  Mackenzie  Salvin 
was  not  barred?    A  distinction  was  taken  between  the  trust  agmnst 

i.  HORNTO" 

for  the  person  who  levies  the  fine,  and  a  trust  for  other  per- 
sons. Such  a  double  trust  may  be  in  the  same  person ;  and 
where  it  is,  the  estate  of  the  trustee,  so  far  as  it  is  a  trust 
for  the  person  levying  the  fine,  is  turned  to  a  right,  and  bar- 
red by  the  fine  and  non-claim  ;  but  is  not  affected  by  it,  so 
far  as  it  is  a  trust  for  other  persons.  Is/iam  v.  Morrice, 
Cro.  Car.  109.  14  Car.  2.  Freeman  v.  Barnes,  Sid.  458. 
1  Lev.  270.  22  Car.  2.  Smith  v.  Peirce,  Carth.  100.  3 
Mod.  195.  3  Ja.  2.  and  1  W.  &  M.  Earl  of  Neivcastle 
V.  Earl  of  Suffolk,  1  Ch.  Rep.  51.  were  cited ;  which  cases, 
though  they  are  of  trust  terms,  yet  were  said  to  be  authori- 
ties as  to  freehold  trusts,  being  determined  on  general  [  700  ] 
principles  that  cestui  que  trust  may  bar  his  own  trustee  by 
fine  and  non-claim.  There  is  one  case  where  a  trustee  of  the 
freehold  was  held  so  barred  5  Fulcomhe  v.  Leake,  And.  303. 
The  present  is  as  strong  a  case  for  such  an  effect  of  the  fine, 
as  can  be ;  the  estate  of  the  trustee  is  barred  for  ever ;  and 
the  estate  of  Thomas  Thornton,  so  acquired,  became  in- 
defeasible by  the  non-claim.  A  tortious  defeasible  free- 
hold is  sufficient  to  make  a  tenant  to  the  prcEcipe.  Lloyd  v. 
Evelyn,  Salk.  568. 

To  the  second  question.  A  common  recovery  was  neces- 
sary to  bar  the  remainder,  and  answer  the  purposes  of  the 
settlement.  In  order  to  make  the  recovery  effectual,  be- 
yond a  possibility  of  doubt,  the  bill  of  interpleader  was 
brought,  and  4,500/.  was  paid  into  court,  and  has  been 
since  taken  out,  being  the  full  of  what  was  due  for  that 
third  part.  The  conveyance  of  the  estate  to  Thomas  does 
not  appear ;  but  the  Court  will  presume  that  to  be  done, 
wliich  ought  to  have  been  done ;  will  presume  a  conveyance 
of  the  legal  interest  in  support  of  the  recovery.  The  money 
was  paid  into  Court  in  1735,  the  recovery  was  in  1737-  In 
many  cases,  the  Court  will  presume  a  legal  interest  in  the 
party  to  support  an  act  which  he  had  a  right  to  do,  if  he  had 
the  equitable  interest.  Lord  Stafford  v.  Lleivellin,  Skin. 
77.  Lyford  v.  Coward,  1  Vern.  195.  Lutw.  1649.  Courts 
will  presume  on  the  circumstances  of  the  case,  as  where  the 
transaction  has  been  many  years  ago. 

The  third  Question  was  argued  in  the  same  way  as  when 
the  cause  was  on  before. 

Lord  Camden,  Chancellor,  after  hearing  the  arguments  at 

3  I 
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bar  for  the  plaintiffs^  offered  to  determine  the  last  Question, 
if  the  plaintiffs  would  relinquish  the  question  at  law ;  but 
they  refusing,  his  Lordship  said,  it  must  go  to  law,  and  af- 
firmed the  Master  of  the  Rolls'  decree. 

An  ejectment  was  afterwards  brought,  and  a  verdict  was 
obtained  by  the  plaintiff,  not  upon  the  merits,  but  for  want 
of  the  defendant's  proving  the  attainder  of  John  Thornton, 
which  was  owing  to  a  mistake ;  it  being  apprehended  that 
the  plaintiff  would  admit  that  fact,  and  therefore  the  defend- 
ants were  not  prepared  to  prove  it. — A  new  trial  was  granted, 
and  during  the  trial,  the  parties  agreed  to  a  division  of  the 
estates. 


Case  344.  WHITE  against  BARBER 


9th  June,  177L  j-^j^.  Reg.  1770.  B.  fo.  424.] 


[S.  C.Burr. 
2073.] 

One  devises 
to  his  son 
(then  living), 
and  if  he  dies 
under  21 ,  and 
testator's  wife 
shall  be  ensient 
at  his  death 
with  other 
child  or  child- 
ren, then  to 
such  at  21 ; 
but  if  no  such, 
then  over  to 
his  nephews. 
Two  children 
were  born 
after  the  will, 
in  the  lifetime 
of  the  testator. 
Held,  to  take 
under  the  devise.  (3) 


Edward  Presgrave,  having  only  one  child  living,  named 
Thomas,  by  will,  20th  October,  1753,  devised  to  Eleanor, 
his  wife,  all  his  freehold  and  copyhold  estates,  until  such 
time  as  his  son  Thomas  Presgrave  should  attain  twenty-one 
years,  in  trust,  that  she  would  out  of  the  rents  educate, 
maintain,  and  bring  up  the  said  Thomas,  until  he  should  be 
twenty-one  years  of  age  ;  at  which  time,  he  gave  his  said 
freehold  and  copyhold  estates  unto  his  said  son  Thomas,  his 
heirs  and  assigns,  for  ever  :  but  if  it  should  happen  that  his 
wife,  at  the  time  of  his  decease,  should  be  ensient  with  one 
or  more  child  or  children,  and  his  son  Thomas  should  die 
before  he  attained  his  age  of  twenty-one  years,  without  leav- 
ing lawful  issue  of  his  body,  (1)  then  he  gave  all  his  said 
freehold  and  copyhold  premises  unto  his  wife,  until  such 
child  or  children  should  attain  twenty-one  (2) ;  and  imme- 


(1)  Such  child  or  children  being  then 
living,  Lib.  Reg. 

(2)  To  apply  the  rents  and  profits  to 
their  maintenance  and  education.  Lib. 
Reg. 


(3)  See  Doo  v.  Brabant,  3  Bro.  C.  C. 
398.  Newland  v.  Shephard,  2  P.  W. 
196.  14  Hill's  MSS.  36.  1  Bos.  &P. 
254. 
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diately  after  such  child  or  children,  as  she  should  be  ensient  White 
with,  should  have  attained  his,  her,  or  their  several  and  re-  -^f^^^^^ 
spective  ages  of  twenty-one  years,  then  he  gave  the  said 
freehold  and  copyhold  premises  unto  such  child  or  children, 
his,  her,  or  their  heirs  and  assigns  for  ever :  but  if  it  should 
happen,  his  son  Thomas  should  die  before  twenty-one,  with- 
out leaving  issue,  or  that  his  wife  should  be  ensient  with 
one  or  more  child  or  children,  at  the  time  of  his  death,  and 
such  child  or  children  should  happen  to  die  before  his,  her, 
or  their  respective  age  of  twenty-one,  without  leaving  law- 
ful issue,  then  he  gave  the  said  freehold  and  copyhold  es- 
tates unto  Eleanor  his  wife,  for  life ;  with  remainders  over 
as  to  part  to  his  nephew  Edward  Presgrave  Cham,  in  fee ; 
and  as  to  other  part,  to  his  nephew  Thomas  Barber,  in  fee ; 
and  the  rest  to  other  persons  in  fee.  He  gave  the  residue  of 
his  personal  estate  to  trustees,  whom  he  appointed  exe- 
cutors, in  trust  for  the  sole  use  and  benefit  of  his  son 
Thomas  to  be  paid  him  at  twenty-one  :  but  if  his  wife 
should  be  ensient  at  his  decease,  with  one  or  more  child 
or  children,  then  he  gave  the  residue  in  trust  for  such  child 
or  children  as  his  wife  should  be  ensient  with  at  his  decease,  [  702  ] 
to  be  paid  to  such  child  at  twenty-one ;  and  if  more  than 
one  child,  then  to  be  equally  divided  amongst  them,  share 
and  share  alike,  at  their  respective  ages  of  twenty  -one 
years. 

The  testator,  after  making  his  will,  had  two  other  sons, 
the  plaintiffs,  Edward  and  John  Presgrave.  Thomas  died 
under  twenty-one,  and  without  issue.  Eleanor,  the  widow, 
married  the  plaintiff.  White,  Barber  proved  the  will,  and 
possessed  the  personal  estate. 

Bill  by  plaintiff,  for  an  account  of  personal,  and  of  the  rents 
and  profits  of  the  real. 

The  cause  coming  on  to  be  heard  on  7th  June,  17^9,  before 
Lord  Camden,  a  case  was  directed  for  the  opinion  of  the 
court  of  King's  Bench,  Whether,  in  the  event  that  has  hap- 
pened, any  and  what  estate  vested  in  plaintiff  Eleanor,  and 
the  several  defendants,  the  devisees,  or  any  of  them  ? 
and  if  no  estate  vested  in  them,  or  any  of  them,  then, 
Whether  any  and  what  estate  vested  in  the  plaintift's,  Ed- 
tvard  and  John  Presgrave,  the  two  infant  chiUh'en,  or  either 
of  them  ? 

3  I  2 
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The  Court  certified  as  follows  : 

"  Having  heard  counsel  on  both  sides,  and  considered  this 
case,  we  are  of  opinion,  That  the  provision  made  by  the 
testator  being  for  children  which  were  to  be  born  after  the 
making  of  his  will,  he  certainly  intended  to  comprehend  all 
the  children  which  should  be  born  of  his  then  wife  (whether 
before  or  after  his  decease)  ;  for  we  think  that  a  father,  in 
making  an  express  provision  for  any  child  which  his  wife 
should  be  ensient  with  at  the  time  of  his  decease,  could 
never  intend  to  give  his  estate  in  exclusion  of  such  children, 
or  to  his  nephews,  as  the  event  has  happened,  in  prefer- 
ence to  any  child  or  children  that  might  be  born  in  his  life- 
time :  we  are  of  opinion,  therefore,  notwithstanding  the  de- 
fect of  expression  in  this  will,  the  children  born  before  the 
testator's  death  are  virtually  included  in  the  provision  so 
anxiously  made  by  the  parent  for  his  posthumous  children  ; 
and  that  upon  the  true  construction  of  this  will,  the  plain- 
tiffs, Edward  and  John,  will  be  entitled  (from  the  testator's 
manifest  intent)  to  take  an  estate  in  fee,  in  the  premises,  at 
their  respective  ages  of  twenty -one  years ;  and  that  in  the 
mean  time,  the  plaintiff  Eleanor^  their  mother,  is  entitled 
to  [hold]  the  premises,  subject  to  the  trust  of  the  will,  for 
their  education  and  maintenance. 

Mansfield. 

R.  AsTON. 

E.  WiLLES. 

W.  H.  ASHHURST." 

April,  1771. 


This  cause  coming  on  again  this  day,  upon  the  above 
certificate,  for  further  directions, 

Lord  Apsley,  Chancellor,  gave  directions  agreeable  to 
the  certificate. 
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JEALE  against  TITCKENER.  Case  345. 


[Lib.  Reg.  1770.  A.  fo.  543.] 

  July,  1771. 

Henry  Shove,  by  will  20th  April  1750,  devised  two  free-  [s.c.  iBro. 
hold  houses  to  his  wife,  for  life ;  remainder  to  the  de-  ^otegj^^*^'* 
fendant  Titckener  and  his  assigns  for  ever ;  he  paying  there-  £)evise  of  free- 
out.  unto  the  testator's  cousins,  Henry  Thornton  and  Tho^  ^Y^^^  ^'^"/^^ 

'  '  A.  for  life,  re- 

mas  Thornton^  20/.  a-piece,  three  months  after  the  decease  maiader  to  B. 

of  his  wife.  ^,v:rfoc. 

and  D.  legacies  three  months  after  the  death  of  his  wife.  C.  and  D.  died,  living  the  wife.  Held, 
raisable  for  their  representatives.  (1) 

The  testator  died  in  1752.  Henry  and  Thomas  Thornton 
survived  the  testator,  and  died  in  the  life-time  of  the  wife. 
Afterwards  the  wife  died. 

Bill  by  plaintiffs,  as  representatives  of  the  two  Thorntons, 
to  be  paid  the  two  legacies. 

Q.  Whether  they  vested  in  the  Thorntons,  and  are  trans- 
missible to  their  representatives  ? 

For  the  defendants  were  cited  Hall  v.  Terry,  (2)  as  a 
case  in  point. 

For  the  plaintiffs  were  cited  Buckley  v.  Barmlake,  (3) 
1720 ;  King  V.  Withers,  (4)  before  Lord  Talbot  :  and 
Lowtherw  Condon,  2  Atkins^  127.  130.;  and  a  distinction 
was  taken  between  this  case  and  Hall  v.  Terry  ;  the  word  [  704  ] 
thereout  amounts  to  a  charge  upon  the  reversion,  and  was 
not  used  in  the  case  of  Hall  v.  Terry, 

The  cause  was  argued  on  the  3d,  and  Lord  Apsley  hav- 
ing taken  till  the  next  morning  for  consideration,  delivered 
his  opinion,  that  the  legacies  vested  in  tlie  two  Thorntons, 
and  relied  on  the  distinction  arising  from  the  word  thereout, 

(1)  Daicson  \.  Killet^  I  Bro.  C.  C.  (2)  1  Atk.  502.,  but  better  report- 

119.    Munkhome  v.  IJolmc,  ib.  297.  ed  8  Vin.  Abr.  385. 

Tunslul  V.  Bracken,  ante  168,   and  (3)  Cited  Ca.  T.  Talb.  119.  nom. 

note  there.    Enihrey  v.  Mar/in,  ante  Buckley  v.  Stanlake, 

230.    Smith  v.  Partridge,  ante  266.  (4)  Ca.  T.  Talb.  1 17. 
Manniffgx.  Herbert,  ante  575. 
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against  might  be  a  slight  distinction,  yet  it  fell  in  with  his  ideas ; 
TiTCKENER.  cltcd  the  case  of  Hutchins  v.  Foy,  Comyns  717. 

inaianceryT*'  HodgsoTi  V.  Mawson,  1  Vezcy's  Reports  44.  (5) 

7th  Nov.  1773.    [2  Dick.  529.    1  Bro.  C.  C.  120.  in  note.] 


(5)  Declared,  That  the  legacies  of 
20^.  a-piece  given  to  Henry  Thornton 
and  Thomas  Thornton,  vested,  and 
transmissible  to  their  representatives, 
and  a  charge  on  the  two  houses  in  ques- 
tion ;  and  the  Master  was  to  tax  the 
plaintiffs  their  costs,  and  compute  in- 


terest on  their  legacies,  at  41.  per  cent. 
for  three  months  after  the  death  of  the 
testator ;  and  what  should  be  found  due 
for  principal,  interest,  and  costs,  was 
directed  to  be  raised  by  sale  or  mort- 
gage of  the  said  reversion. 


Case  346.  FOSTER  against  BLAGDEN. 


m^'^a^'^ik  ^       [Lib.  Reg.  1771.  A.  fo.  39.] 

Nov.  1771. 


[S.  c.  2  Hill  Sarah  Knapp  devised  her  real  and  personal  estate,  after 
^  ss.  420.]  ^  payment  of  her  debts,  funeral  expences,  and  charges  of 
to  marshal  as-  proving  her  will,  to  plaintiffs,  in  trust,  to  dispose  thereof, 
ofa  charity  (1)  directed  the  trust  money  to  be  paid  to  certain  charitable 
uses.  (2) 

Bill  by  the  trustees  for  the  directions  of  the  Court. 

Q.  Whether  the  Court  will  marshal  assets,  and  order  the 
debts  to  be  paid  out  of  the  real  estate,  in  order  to  leave  the 
personal  clear,  that  the  devise  to  the  charity  may  take 
effect  ? 

Mr.  Baron  Smythe,  who  sat  for  Lord  Chancellor^ 
declared  his  opinion,  that  the  debts  could  not  be  thrown 
upon  the  real  estate :  and  that  the  cases  of  Mogg  v.  Bath 
Hospital,  (3)  and  the  Attorney-  General  v.  Tyndall,  (4) 
were  in  point. 


(1)  See  Hilyard  v.  Taylor^  post,  and  the  residue  to  CAmf  5  HospzVa/. 
714.,  and  cases  in  notes  there.  (3)  2  Ves.  b%    1  Cox  9. 

(2)  The  legacies  were  500/.  to  the       (4)  Ante  614. 
Corporation  of  the  Sons  of  the  Clergy , 
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JOHN  METCALFE  COPE  against  Sir  ROBERT  WIL-    Case  347. 
MOT  and  Others. 


[Lib.  Reg.  1771.  Ai  fo.  288  b.]  At  the  Rolls, 

3d  March, 

  1772. 

Sir  John  Cope,  by  will,  gave  to  Sir  Robert  Wilmot  and  Devise  of 

others,  all  his  estate,  to  the  use  of  the  plaintiff  for  life;  perionlfto^'''^ 

remainder  to  his  first  and  other  sons  in  tail  male  ;  remain-  be  J^^^^o^^ 

der  over :  and  directed  the  residue  of  his  personal  estate  to  with  direc- 

be  laid  out  in  land,  and  settled  to  the  same  uses.    He  also  ,  [  ^'05  ] 

directed  his  trustees,  [should  and  might]  out  of  the  rents  trustees,  out 

and  profits  of  the  land  directed  to  be  purchased,  or  out  of  5"^°^^ 

.••                ^  or  residue 

the  residue  of  his  personal  estate,  to  raise,  advance,  and  pay,  of  his  per- 

any  money  they  should  think  fit  and  proper  and  convenient,  to"ra\se^a^nd 

not  exceeding  in  the  vrhole  3,000/.  for  the  advancement  of  pay  any  mo- 

the  plaintiff  in  any  business,  art,  or  profession,  or  in  any  shouMThink 

civil  or  military  employment.  proper  and 

i.  convenient, 
not  exceeding  3,000/.  for  the  advancement  of  the  plaintiff  in  any  business,  art,  or  profession, 
or  in  any  civil  or  military  employment.    Held  to  be  a  gift  of  the  money.  (1) 

The  trustees  bought  a  commission  for  the  plaintiff  in 
the  army,  for  which  they  paid  1,000/.  and  93/.  2^.  6f/. 
to  equip  him.  He  very  soon  after  sold  the  commission, 
ran  in  debt,  and  assigned  all  his  income  to  pay  his 
debts. 

Bill  to  have  the  remainder  of  the  3,000/.  raised  and  paid 
him. 


(1)  Nenill  V.  iVeu?7/,  2  Vern.  430. 
Barton  v.  Cooke^  5  Ves.  461.  Locke 
y.  Kilmory^  1  Turn.  &  Russ.  207.,  and 
see  hherwood  v.  Paync^  5  Ves.  677. 
And  in  such  cases,  if  the  legatee  die  be- 
fore he  is  of  age  to  be  put  out  in  life, 
it  shall  go  to  his  representative,  Barlozo 
v.  Grant,  1  Vern.  255.  But  see  in 
Locke  V.  Lord  Kilmory,  1  T.  &  R. 
208.  Where  instead  of  the  gift  be- 


ing direct  to  the  legatee  a  power  is 
vested  in  third  parties  toadvancea  sum 
for  suclv  purposes,  the  court  will  not 
direct  the  sum  to  be  paid  without  a  re- 
ference to  the  Master  to  enquire  if  it 
is  required  for  those  purposes,  Lezois 
V.  Lcxcis,  1  Cox,  163.  Robinson  v. 
Cleaton,  15  Ves.  526.,  and  see  Ham- 
Icy  v.  Gilbert,  1  .lacob.  354. 
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Cope  For  the  plaintiff  it  was  argued,  Thst  the  testator  in- 

against     tended  the  plaintiff  should,  in  all  events,   have  3,000?. 

VV ILMOT         .  .  . 

nd  Others.  ^^^^^^^        advancement  in  business  or  employ,  or  by  ac- 
tual payment  of  the  money  5.  and  several  cases  were  cited. 

It  was  argued  for  the  defendants,  That  the  testator  did 
not  intend  the  plaintiff  should  receive  any  part  of  the  3,000Z. 
in  money,  but  only  by  advancement  in  business,  &c.  That 
it  was  discretionary  in  the  trustees  to  lay  out  the  whole,  or 
such  part  as  they  should  think  proper  in  such  advancement; 
subject  to  the  controul  of  this  Court  (which  has  the  super- 
intendency  of  all  trusts),  in  case  they  should  refuse  to  ad- 
vance upon  a  reasonable  and  proper  occasion.  That  having 
bought  the  plaintiff  a  commission,  which  he  sold,  and  the 
plaintiff  being  dissolute  and  extravagant  to  the  last  de- 
gree, was  a  sufficient  reason  for  the  trustees  refusing  any 
further  advancement.  That  it  could  answer  no  good  end, 
but  only  put  it  in  the  plaintiff's  power  to  raise  money,  by 
turning  into  money  what  should  be  so  further  advanced,  and 
spending  it. 

Sir  Thomas  Sewell,  Master  of  the  Holls,  was  of  opi- 
nion. That  the  will  was  to  be  construed  as  a  gift  of  3,000/.  in 
all  events,  to  the  plaintiff,  either  by  advancement,  or  in  mo- 
ney; and  mentioned  several  cases  as  authorities,  some  of  which 
were  cited  at  the  bar, 
[  "^06  1  Decree  the  remainder  of  the  3,000/.  to  be  paid  to  plain- 
tiff. 

Cases  cited — TFareham  v.  Brown,  2  Vern.  153.  Kings- 
man  V.  Kingsman,  2  Vern.  559.  Barlow  v.  Grant,  I 
Vern.  255.  Deade  v.  Oldham.  Neale  v.  Willis,  J  7th  May, 
1740. 
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^jar^e  GRIMSTONE.  Case  348. 


[No  Entry.]  5th  May 

1772. 


A  Commission  of  lunacy  issued  against  Bridget  Grimstone,  Lord  Chan- 
in  1748,  and  she  was  found  a  lunatic,  and  that  she  was  ^^'1°^  "^^y  , 

'      '  ^  ^        make  an  order 

entitled  to  the  equity  of  redemption  of  an  estate,  subject  in  lunatic's 
to  two  mortgages  for  years,  the  one  for  1,000/.  and  the  other  f,^ll\f[^J^' 
for  500/.    The  custody  of  the  estate  was  granted  to  Eliza-  lunatic.  Mort- 
beth  and  Rebecca  Bowes,  her  heirs  at  law,  and  a  receiver  ut^pa^d  o^C' 

was   appointed.  and  the  mort- 

^  ^  ^  gage  term  or- 

dered to  be  assigned  to  attend  the  inheritance,  and  not  in  trust  for  the  next  of  kin.  (1) 

The  mortgages  which  were  paid  off  in  the  life- time  of  the 
lunatic,  out  of  the  savings  of  the  estate,  were,  by  order  of 
Lord  NoRTHiNGTON,  Chancellor^  assigned  to  attend  the  in- 
heritance. 


(1)  Exparte  Marchioness  of  Annan- 
dale,  ante  81.  In  exparte  Degge,  4  Bro. 
^35.,  in  note,  upon  an  order  converting 
personal  property  of  a  hinatic  into  real, 
it  was  declared,  that  it  slioald  be  con- 
sidered as  personal  property,  in  the 
event  of  the  death  of  the  lunatic.  But 
in  exparte  Earl  Digbij,  1  J.  &  W. 
640,  where  a  charge  secured  by  a 
term  on  the  lunatic's  real  estate  was  paid 
off  out  of  her  personal  property,  the 
term  was  directed  to  be  assigned  to  a 
trustee,  without  prejudice  to  the  claims 
of  the  real  and  personal  repri'sentative; 
and  in  exparte  Hinde^  June  1822,  Nov. 
1825,  where  part  of  the  lunatic's  per- 
sonal estate  was  directed  to  be  applied 
in  payment  of  a  mortgage  on  his  real 
estate,  the  Lord  Chancellor  made  an 
order  similar  to  that  in  exparte  Earl  of 
Digbi/,  but  said  there  was  no  doubt 
that  it  would  be  deemed  personalty  on 
the  lunatic's  death.  In  the  manage- 
ment of  a  lunatic's  estate,  it  is  his  be- 
nefit which  is  considered,  and  there  fore 


if  it  be  clearly  for  his  advantage,  that 
the  nature  of  one  part  of  his  estate 
should  be  altered,  for  the  improvement 
of  the  other,  such  alteration  will  be  di- 
rected. See  exparte  Philips,  19  Ves. 
123.  Exparte  Broomjield,  3  Bro  C.  C. 
510.  S.  C.  1  Ves.  jun.  453.  Dormer's 
case,  2  P.  W.  263.  Sergeson  v.  Sealeij^ 
2  Atk.  412.  Exparte  Tahhert,  6  Ves. 
428.  But  it  Avould  seem  that  this  rule 
does  not  extend  to  authorize  such  al- 
teration, excepting  for  the  purpose  of 
such  improvements  ;  and  will  not  there- 
fore justify  the  unnecessary  purchase  of 
land,  Eord  Plymouth's  case,  2  Freem. 
114.  Exparte  Ellice,  1  Jacob.  234. 
Where  such  alteration  has  been  made 
there  is  no  equity  between  the  real  and 
personal  repres^-ntatives  at  the  lunatic's 
death  to  have  the  nature  of  the  proper- 
ty restored.  Oxcndon  v.  Lord  Conip- 
ton,  2  Ves.  jun.  G9.  S.  C.  4  Bro.  C.  C. 
231.  Lord  Cowpton  v.  Oxcndon,  2  Ves. 
jun.  251. 
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Ex  parte  Upon  the  death  of  the  lunatic,  the  next  of  kin  petitioned 
Grimstone.  Lord  Apslby,  Chancellor,  to  have  the  lunatic's  personal  es- 
tate, and  to  have  the  1,000/.  and  500/.  considered  as  part  of 
the  personal  estate ;  and  the  Court  declared  that  the  trus- 
tee to  whom  the  terms  were  assigned,  ought  to  be  deemed 
a  trustee  for  the  next  of  kin  of  the  lunatic  to  the  extent  of 
1,000/.  and  500/.  and  interest ;  and  directed  an  account  to  be 
taken  accordingly. 

Petition  by  the  heirs  at  law  to  rehear  the  former  petition, 
which  came  on  before  Lord  Apsley,  Chancellor,  at  his  house, 
assisted  by  Lord  Chief  Justice  Db  Grey,  and  Mr.  Baron 
Smythb.  The  two  Judges  differed  in  opinion.  Mr.  Baron 
Smvthe  thought  the  last  order  right.  Lord  Chief  Justice 
De  Grey  thought  that  the  benefit  of  the  terms  should  go  to 
the  heirs  at  law. 

Lord  Chancellor  now  gave  his  opinion  : 

Two  questions  are  made  by  the  heirs  at  law ; 

1st.  That  Lord  Northington's  order  was  right. 

2d.  If  wrong,  yet  the  Great  Seal  has  no  jurisdiction  to 
vary  it. 

[  707  ]        Upon  the  2d  Question,  both  the  Judges  thought  that  the 
Great  Seal  had  jurisdiction  to  vary  the  first  order. (2) 
Arguments  upon  the  Question. 

It  was  said  the  authority  arises  from  the  King's  sign  ma- 
nual, and  ends  with  the  death  of  the  lunatic  ;  and  the  bonds 
of  the  committee  having  been  given  up,  the  Great  Seal  can- 
not enforce  the  order. 

In  answer.    The  original  of  the  Crown's  having  the  cus- 
^^/^j/j^  ^ody  of  ideots  and  lunatics,  is  more  matter  of  curiosity  than 
use. 

[The  Crown's  It  certainly  existed  before  the  statute  de  Prerogativa 
of  lunaticrwas  ^^g^s.  The  writ  does  not  go  of  course,  but  must  be  sued 
before  the  sta-  for  :  after  the  return  to  the  commission,  the  Great  Seal,  by 

tute  of  Prero-      .  i.  ,     rr-     ,      •  ■,  i  ^  ^ 

gativa  Regis.  Virtue  01  the  King  s  sign  manual,  grants  the  custody,  merely 
^^^^  to  save  the  application  to  the  King  in  person.    After  the 

tody^granted^,^'  custody  is  granted,  the  Great  Seal  acts  in  matters  relative  to 
the  Great  Seal  the  lunatic,  not  under  the  siffn  manual,  but  by  virtue  of  its 

acts  by  virtue  .  ,  -    i      xr.     »  •  • 

of  its  general  general  power,  as  keeper  of  the  King  s  conscience.  It  is 
power.]  usual  to  take  bonds  from  the  committees,  to  account  and 

(2)  See  in  matter  of  Ludlam,  1  gerald,  2  S.  &  Lef.  435.  2  Inst.  74. 
Coll.  Lun.  104.  See  Hume  v.  Benton,  2  Ridw.  P.  C. 

(3)  \n  Oxendon  v.  Lord  Compton,  213. 
2  Ves.  jun.  71.  In  the  matter  of  Fitz^ 
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submit  to  orders^  but  I  do  not  apprehend  it  is  absolutely  ne-    Ex  parte 
cessary.    The  Court  makes  many  orders^  and  enforces  them  Grimstone. 
by  attachment ;  which  orders  and  manner  of  enforcing  them, 
are  not  warranted  by  the  sign  manual,  but  by  the  general 
power  of  the  Court.  (4) 

There  can  be  no  reason  why  the  orders  should  not  be  en- 
forced, independent  of  the  bond.  parte  Roberts,  3  At- 
kins, 5.  308.  The  Court  compelled  Dr.  Finney  to  execute 
a  conveyance  after  the  death  of  the  lunatic,  by  attachment. 
This  is  sufficient  to  shew  that  the  Court  has  exercised  juris- 
diction after  the  death  of  the  lunatic. 

As  to  the  principal  Question,  Whether  Lord  Northing- 
ton's  order  is  right  ? 

Objection.    It  is  a  general  rule  not  to  alter  the  nature  of 
the  lunatic's  estate. 

Answer.  The  rule  is  so,  but  must  be  properly  understood.     ^  ^ 

In  the  management  of  the  lunatic's  estate,  the  ruling  prin-  [in  the  man- 
ciple is,  to  do  what  is  for  the  benefit  of  the  lunatic.  agement  of  a 

m    1*1  1  #•    1      lunatic  s  pro- 

lo  lay  It  down  as  a  rule  that  all  the  savings  out  of  th€  perty  his  bene- 
real  estate  shall  in  all  cases  go  to  the  next  of  kin,  is  inverting  considered.] 
the  principle.    The  Court  every  day  orders  the  savings  to 
be  laid  out  in  repairs,  and  to  discharge  incumbrances  on  the  ^  /y^^/ 
real  estate.  4^/^  - 

The  case  of  an  infant  differs  from  that  of  a  lunatic,  because  [In  case  of  in- 
he  can  dispose  of  personal  estate  sooner  than  he  can  of  real ,  order  money 
and  yet  in  many  cases  the  Court  will  order  money  of  an  in-  f^J.^  laid  out 

.  .     in  discharge,  of 

lant  to  be  laid  out  in  discharging  incumbrances,  and  even  in  incumbrances, 
keeping  up  house  and  garden,  as  lately  in  the  case  of  Lord 
Shaftsbur^. 

Vary  so  much  of  the  order  as  declares,  that  the  trustee  to 
whom  the  terms  were  assigned,  ought  to  be  deemed  a  trustee 
for  the  next  of  kin  of  the  lunatic,  to  the  extent  of  1,000/.  and 
500/.  and  interest. 


(4)  See  Li/saght  v.  Roi/sey  2  S.  &  (6)  Norbury  v.  Norbury^  4  Madd. 
Lef.  153.  191.    See  Inzooodv.  Twyne^  ante  41 9. 
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Case  349o 


BENNETT  agaimt  HONYWOOD. 


1st  June 
1772. 


[Lib.  Reg.  1771.  A.  fo.  170.] 


/  20,000/.  left  to  Eraser  Honywood,  Esq.  made  his  will  24th  May,  1757, 
trust  to  dispose  and  thereby  disposed  of  his  real  and  personal  estates,  as 

of  in  such  pro- 


portions, &c. 
as  they  should 
think  fit, 
amongst  such 
ofthe  testator's 
relations,  as 
should  not  be 
worth  2,000/. 
and  should  ap 


therein  mentioned. 


Abraham  Atkins,  Clarke  JVilshaiu, 


and  appointed   Sir  John  Honywood, 
and  Edwin  Martin,  ex- 
ecutors thereof ;  and  by  a  codicil  thereto,  dated  14th  August 
1761,  gave  to  his  said  executors  20,000/.  upon  trust,  to  dis- 
tribute and  dispose  of  the  whole  of  the  said  sum,  and  the 
interest  and  improvement  to  be  made  thereof,  to  and  amongst 
ply  within  two  such  of  his  relations  by  consanguinity,  and  not  by  marriage, 
tesTa^or'r  should  not  appear  to  his  said  executors  to  be  worth 

<ieath.  ^One  each  person  more  than  2,000/.  and  who  within  two  years  next 
scription  ap-  after  his  decease,  should  apply,  or  being  minors,  or  otherwise 
sim'^orderef  ^  incapable  of  applying  in  their  own  persons,  should  cause  ap- 
her,  but  died  ^plication  to  be  made,  or  have  application  made,  on  their  re- 
paid!^^  Held!  spective  behalfs,  to  his  said  executors,  for  the  benefit,  or  to 
have  a  share  of,  or  to  participate  in  that  legacy  or  donation  ; 
such  distribution  to  be  made  amongst  such  of  his  relations  as 
aforesaid,  at  such  times,  and  in  such  manner  and  proportions, 
or  disproportions,  as  his  executors  in  their  discretions  judge 
to  be  most  proper :  the  testator  thereby  referring  those  cir- 
cumstances entirely  to  the  judgment  and  discretion  of  his  ex- 
ecutors, with  this  recommendation  only,  to  shew  due  regard 
in  such  distribution  to  the  nearness  of  relation  to  him,  edu- 
cation, ages,  abilities,  professions,  and  families,  of  the  re- 
spective claimants,  and  the  state  of  their  respective  affairs, 
according  to  the  circumstances  thereof,  which  should  be  dis- 
closed to  his  executors. (1)  And  in  order  that  his  said  rela- 
tions might  be  duly  apprised  of  the  legacy  or  donation 


tive»en 
it.jM 

boTn  G, 


her  representa- 
tive^en titled  to 
child 
after  the 
death  of  the 
testator,  who 

[  709  ] 
was  of  consan- 
guinity, claim- 
ed, and  died 
without  issue ; 
held,  not  with- 
in the  descrip- 
tion, though 
en  ventre  sa 
mere  at  testa- 
tor's death. 


(1)  "  But  he  declared  that  he  did 
"  not  mean  to  restrain  such  distribu- 
tions  to  any  particular  degree  of  kin- 
dred.  But  that  his  executors  might, 
at  their  discretion,  make  distribution 


"  amongst  his  relations,  in  the  second, 
"  third,  fourth,  or  any  other  degree." 
■  The  testator  left  no  relations  near- 
er of  kindred,  than  first  cousins  of  his 
mother. 
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thereby  intended  them,  the  testator  directed^  that  once  in  Bennett 
e\rery  month,  for  two  years  after  his  decease,  an  advertise-  against 

-J    .  HONYWOOD. 

ment  should  be  published  in  the  London  Gazette,  and  m 
such  other  public  newspapers  as  his  executors  should  think 
fit,  thereby  giving  notice  of  the  legacy  or  donation  which  he 
had  so  made  by  his  codicil ;  and  requiring  all  persons  quali- 
fied or  entitled  to  receive  any  share  thereof,  or  benefit  there- 
from, to  deliver  notice  in  writing  of  their  several  claims  or 
pretensions  to  any  part  thereof,  and  of  their  names  and  place 
of  abode,  to  his  executors,  within  two  years  from  the  day  of 
his  death,  or  that  otherwise  they  would  be  excluded  the  be- 
nefit of  such  legacy  or  donation.  And  the  said  testator  directed^ 
that  such  part  or  parts  of  the  said  20,000/.,  or  of  the  stocks 
or  securities  wherein  the  same  should  be  allotted  by  the  ex- 
ecutors, to  or  for  the  benefit  of  such  of  his  relations  as  afore- 
said, or  any  of  them,  should  or  might  be  paid  or  transferred 
either  to  the  claimants  to  or  for  the  benefit  of  whom  the 
same  should  be  so  allotted,  or  to  such  persons  as  his  execu- 
tors should  approve,  in  trust  for,  or  for  the  benefit  of  such 
claimants,  or  any  of  them,  and  their  child,  children,  or  issue, 
in  such  manner  and  proportions,  and  for  such  rights  and  in- 
terests, as  his  executors  should  think  most  equitable,  just, 
and  reasonable. 

And  the  said  testator  directed,  that  within  three  calendar 
months  next  after  his  decease,  the  said  sum  of  20^000/.  or  so 
much  thereof  as  should  then  remain  undistributed,  should  be 
vested  in  the  public  funds  by  his  executors,  in  their  names  ; 
and  those  funds,  and  the  dividends  thereon,  applied  in  the 
same  manner  as  the  20,000/.  was  before  directed. 

The  testator  died  the  28th  of  January  1/64,  and  his  execu- 
tors proved  his  will ;  and  having  advertised,  as  directed,  ap-  f  ] 
plications  were  made  to  them  within  the  two  years,  by  456 
persons,  or  thereabouts,  claiming  shares  in  the  20,000/.,  who 
resided  in  different  parts  of  the  world,  viz.  England,  Scot- 
land,  Ireland^  Spain,  Portugal,  Antigua,  Jamaica,  and 
South  Carolina  ;  and  many  of  them  were  infants. 

The  bill  was  brought  by  some  of  them,  to  have  distribution 
made  of  20,000/. ;  and  on  the  21st  of  February  1769,  the 
cause  was  heard  before  Lord  Camden,  Chancellor, {'2)  who 
referred  it  to  the  Master  {inter  alia)  to  inquire  whether  any 
of  the  persons  who  had  claimed,  and  which  of  them,  were  not 


(2)  Lib.  Reg.  177L  A.  fo.  170. 
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entitled  to  any  share  or  proportion  of  the  legacy,  as  not  being 
within  the  description  of  those  who  were  entitled  by  the 
codicil ;  and  if  any  difficulty  should  arise  on  that  inquiry, 
the  Master  was  to  state  the  same  to  the  Court,  and  make  a 
separate  report  thereof;  whereupon  such  order  should  be 
made  as  should  be  just ;  and  after  the  number  of  persons 
entitled  to  the  said  legacy  should  be  ascertained,  the  ex- 
ecutors were  to  lay  before  the  Master  a  scheme  for  the  dis- 
tribution thereof,  according  to  their  own  judgment  and  dis- 
cretion ;  wherein  the  Court  did  not  mean  to  abridge  or 
control  their  power  of  distribution,  in  any  manner  whatsoever, 
provided  that  they  allotted  some  share  to  every  one  of  the  per- 
sons entitled  to  the  said  legacy, (3)  and  the  Master  was  to 
state  such  scheme,  and  his  opinion  thereon,  to  the  Court ; 
whereupon  such  further  order  should  be  made  as  should  be  just. 
And  his  Lordship  declared,  that  the  executors,  in  the  mean 
time,  until  the  Master's  final  report  should  be  made,  were  em- 
powered, if  they  thought  fit,  to  dispose  of  and  apply  such 
parts  of  the  interest,  and  even  of  the  capital  of  the  legacy,  ac- 
cording to  their  discretion,  to  such  objects  as  they  should  think 
required  immediate  relief.  And  it  bejng  alleged  and  admitted, 
that  Dr.  Wtllshaw  was  incapable,  through  age  and  infirmity, 
in  joining  in  the  execution  of  the  trust,  and  was  desirous  of 
being  discharged  therefrom  ;  his  Lordship  ordered  the  trust 
to  be  carried  on  by  the  other  three  executors. 

Margaret,  wife  of  William  Floyd,  was  one  of  the  testator's 
relations,  and  claimed  in  due  time,  and  afterwards  married 
William  Floyd.  They  came  in  under  the  decree,  and  the 
Master  allowed  their  claim ;  and  the  executors,  on  the  3d 
August  1770,  directed  471.  part  of  the  legacy,  or  the  produce, 
to  be  paid  to  her  use,  as  an  object  requiring  immediate  relief. 
She  afterwards  died  at  Exeter  before  the  money  could  be  paid 
to  her.  Her  husband  took  out  administration,  and  Lord 
Apsley,  Chancellor,  on  motion,  ordered  the  money  to  be  paid 
to  him, 

Hannah  Sutton,  within  two  months  after  the  testator's 
death,  and  near  five  years  before  the  decree,  applied  to  the 
executors  for  a  share  of  the  legacy,  and  was  not  at  any  time 
worth  more  than  2,000/. 

On  7th  June  1765,  Hannah  Sutton  died,  before  the  ex- 


-(^)See  Attorney  ^General  v.  Glegg,  ante  684.  and  notes  (3)  and  (4)  there, 
and  Brunsden  v.  Woolridge^  ante  507.    Makon  v.  Savage,  1  Sch.  &  Lef.  111. 
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ecutors  had  applied  any  part  of  the  legacy,  having  made  her  Bennett 
will,  dated  8th  April  1764,  and  thereby  gave  to  her  father,  jj^J^^^* 
Timothy  Sutton,  all  such  monies  as  she  was  entitled  to  by  ^^^^ 
virtue  of  the  will  of  the  testator,  Fraser  Honywood  ;  and  all 
her  personal  estate  and  effects  whatsoever,  except  two  rings, 
of  the  value  of  one  guinea  each,  and  appointed  him  executor. 

Hannah  Sutton  was  undoubtedly  a  relation  by  consanguin- 
ity of  the  testator,  and  proved  and  admitted  to  be  such. 

And  now  Timothy  Sutton  applied  by  motion,  That  the 
executors  may  allot  and  apply  to  him,  as  standing  in  the  place 
of  his  said  daughter  Hannah,  such  share  of  the  legacy,  or 
the  produce  thereof,  in  respect  of  her  claim,  as  they  in  their 
judgment  and  discretion  should  think  fit. 

The  Counsel  for  the  executors  left  it  entirely  to  the  Court ; 
and  the  counsel  for  the  other  claimants  not  opposing,  it  was 
ordered  accordingly. 

In  the  same  Cause.  1st  June  1772, 

Co7istance  Masters  was  born  on  the  23d  of  August  17^4, 
near  seven  months  after  the  death  of  Fraser  Honywood,  and 
being  related  to  him  in  consanguinity,  a  claim  was  made  on 
her  behalf  to  a  share  of  the  legacy  within  two  years,  the  time 
limited  by  the  bill.  She  died  soon  afterwards,  before  any 
thing  was  done.  Robert  Masters,  her  father,  having  taken 
out  administration  to  her,  renewed  the  claim ;  and  the  ex- 
ecutors conceiving  a  doubt  whether  she  was  entitled,  he  now 
moved  to  have  such  share  of  the  legacy  as  the  executors  [  712  ] 
should  think  fit  3  suggesting,  that  although  his  daughter  was 
not  actually  born,  yet  she  was  conceived,  in  ventre  sa  mere, 
at  the  time  of  the  death  of  the  testator. 

The  other  claimants  had  instructed  counsel  to  oppose  it ; 
but  Lord  Apsley,  Chancellor,  refused  it  upon  the  opening, 
saying  that  the  Court  has  never  put  such  a  construction  upon 
a  will,  but  in  the  case  of  a  devise  to  children. (4) 


(4)  Although  the  early  cases  support 
the  distinction  taken  by  Lord  Apsley, 
(see  Cooper  v.  Forbes,  2  Bro.  C.  C.  63. 
Pierson  v.  Garnett,  ib.  38.),  yet  it 
would  seem  that  the  distinction  does 
not  now  prevail ;  see  Doe  v.  Clarke,  2 
H.  Bl.  Rep.  C.  P.  399.  Clarke  v. 
Blake,  2  Bro.  C.  C.  320.  S.  C.  2  Ves. 
jun.  673.  Blackburnc  v.  Staples,  2  V. 
&  B.  369.  and  see  Northey  v.  Strange, 


1  P.  W.  341.  Trozcer  v.  Butts,  1  S.  & 
S.  181.  and  it  is  perfectly  settled,  that 
a  child  in  ventre  sa  mere  is  to  be  con- 
sidered in  existence  for  his  benefit.  See 

Blackburn  v.  Staples,  ub.  sup.  

Thus  it  is  entitled  to  take  under  the 
statute  of  distributions,  as  a  person  liv- 
ing at  the  death  of  the  intestate,  though 
not  the  intestate's  child,  JVallis\.  Hod- 
son,  2  Atk.  114.    Edzcards  v.  Free- 
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jnan,  2  P.  W.  446.   Barnet  v.  Mann^    v.  Butts^  ub.  sup..  Sir  J.  Leach^  V.  C. 

1  Ves.  156.  And  to  the  customary    held,  that  under  a  bequest  to  the  chil- 

share  of  the  personal  estate  of  a  free-  dren  of  A.  born  in  my  lifetime,  a  child 
man  of  London.  Walsam  v.  Skinner^  with  which  A,  was  ensient  at  A.'*& 
Pre.  Ch.  499.    In  the  case  of  Trower    death,  was  entitled  to  a  share. 


Case  350.  ATTORNEY- GENERAL  at  the  Relation  of  EDWARD 
ASPENSHAW,  against  WILLIAM  HERRICK  and 
Others, 


1772. 


[Lib.  Reg.  1772.  A.  fo.  238.] 


Devise  of  re- 
sidue to  cha- 
ritable and 
pious  uses,  ge- 
nerally.   It  is 
not  void,  but 


appoii 
So  also  if  the 
charitable  ob- 
ject be  un- 
certain. (1) 


William  Whatten,  by  will,  10th  August  1732,  devised  all 
his  messuages,  lands,  tenements,  and  hereditaments,  in  the 
county  of  Leicester,  or  elsewhere,  unto  defendant  Herrick, 
and  others,  upon  trust,  to  mortgage  or  sell  the  same  or  any 
appolnt!^"^  P^^'^  thereof,  and  pay  debts,  legacies,  and  funeral  expences  j 
and  the  overplus  money,  and  also  the  rents  and  profits  for 
ever  thereafter,  of  so  much  of  the  said  messuages,  &c.  as 
should  remain  unsold,  to  be  paid  and  applied  to  charitable 
V^^iz/p/^^  (/^  pious  uses  :  and  appointed  the  defendant  Uerrick  and 

.  .    ^    others  executors. 

^^T^^ f^/i*^  yi-^J^  Information  to  have  the  trusts  of  the  will  carried  into  ex- 
ecution. 

Lord  Chancellor.  I  was  inclined  in  favour  of  the  heir ; 
but  the  authorities  are  too  many,  and  too  strong  to  contend 
with. 

Cooke  Y,  Duckenfieldy  2  Atk.  562.  5.  Attorney -General  v. 

 ,  21st  January  1743.    From  Lord  Hardwicke's 

note  book.  There  being  no  particular  charity,  his  Majesty 
may  dispose  of  the  400/.  to  such  charity  as  he  shall  think 
fit.^^ 

Da  Costa  v.  Da  Pas.  From  Lord  Hardwicke's  note 
book.  "  I  held  the  donation  in  this  case  to  be  a  charity 
"  devise ;  and  the  use  being  against  the  policy  of  the  law. 


(1)  See  Da  Costa  v.  Dc  Paz,  ante  228.  and  note  (1)  there.  Attorney- 
Getieral  v.  Johnson^  ante  190. 
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"  the  disposition  was  in  the  Crown  ;  and  I  recommended  it  Attorney- 

"  to  Mr.  Attorney-General  to  apply  to  the  Crown  for  a  General 

cc   '  1  j>  asainst 

"  sio^n  manual.  xj 

JtlEliRICK 

Attorney- General  Y.  Peacock,  18th  October,  27th  Car.  2.  and  Others, 
from  Lord  Nottingham's  notes. (2)    His  Lordship  said, 
That  although  the  charity  be  uncertain  to  what  poor  it  shall 
be  applied,  his  Majesty  may  dispose  of  it. 

Came  on  again  in  February,  28th  Car.  2.  when  his  Lord- 
ship said,  No  objection  to  the  uncertainty  of  the  object,  for 
the  King  may  appoint. 

His  Lordship  then  concluded,  That  he  would  apply  to  his 
Majesty,(3)  as  Lord  Nottingham  did  in  the  case  of  the  At- 
torney- General  v.  Peacock, 

(2)  Finch,  245.  7  Ves.  84.  from  the  sale  of  the  real  estates,  was  re- 

(3j  By  the  decree,  the  consideration  served  "until  his  Majesty's  pleasure 

of  further  directions  concerning  the  said  "  be  known,  in  what  manner  it  is  his 

personal  estate,  and  the  money  to  arise  "  will  the  same  shall  be  disposed  of." 


HILL  YARD  against  TAYLOR.  Case  351. 


[Lib.  Reg.  1772.  A.  fo.  335.]  6th  and  8th 

^  -*  Feb.  1773. 

  [S.  C.  11  Hill's 

MSS.  127.,  and 

William  Browne,  by  will,  25th  January  1757?  after  giving  see  13MS.328.] 
an  estate  to  plaintiff  Hilly ard  and  his  family,  and  several  Court  will  not 
legacies,  bequeathed  all  his  personal  estate,  together  with  in  favour  of 
his  estate  at  Fox  field,  held  by  lease  of  the  Bishop  of  TVm-  ^^^^'^y^  ^^s*' 


(l)  As  with  respect  to  legacies  ge- 
nerally the  Court  will,  if  the  real  and 
personal  estate  is  charged  with  debts, 
throw  the  whole  of  the  debts  on  the 
real  estate,  to  leave  the  personal  fund 
free  for  the  payment  of  the  legacies  ; 
so  the  same  rule  will  be  followed,  in  fa- 
vour of  charity  legacies,  the  Court  act- 
ing in  such  cases  as  it  would  have  done 
before  the  statute,  Arnold  v.  Chapman^ 
1  Ves.  1 10.  And  in  cases  where  parti- 

3 


cular  legacies  are  given  to  a  charity? 
and  the  real  and  personal  estate  is 
charged  with  both  debts  and  legacies, 
the  Court  has  thrown  the  debts  and 
other  legacies  on  the  real  estate,  in'Uie 
fn  st  instance.  Attorney-General  v. Lord 
IVcy mouthy  ante  20.  and  see  Attorney- 
General  V.  Graves^  ante  157.  (but/ob- 
serve  tlie  decree  from  Lib.  Reg.)  and 
sec  in  Arnold  v.  Chapman^  1  Ves.  110. 
But  as  the  Court  will  not  in  favour  of 
K 
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HiLLYARB  Chester,  descendible  to  his  right  heirs^  in  trust,  to  sell  the  said 
against  estate,  and  out  of  the  money  to  pay  his  just  debts,  funeral, 
Taylor.  several  legacies  5  and  to  the  Warden  and  Fellows  of 

Winchester  College  100/.  to  be  disposed  of  as  they  should 
think  fit,  for  the  use  of  superannuates,  not  succeeding  to  New 
College.  To  the  county  hospital  at  Winchester  501.  To  the 
governors  of  the  charity  for  relief  of  poor  widows  and  children 
of  clergymen,  600/.  And  after  reciting,  that  it  was  uncertain 
what  his  effects  might  amount  to,  he  gave  whatever  remained 
after  debts,  legacies,  and  other  charges,  to  his  executors,  to 
be  disposed  of  to  such  charitable  uses  as  they  should  think 
fit :  and  appointed  Taylor  and  Knapp  executors. 

Bill  by  plaintiffs,  as  legatees,  to  establish  the  will  and  to 
have  the  trust  performed.  And  on  the  2d  of  May  1761,  his 
Honour  the  Master  of  the  Rolls  declared  the  will  well 
proved  3  and  decreed  the  trusts  to  be  performed,  and  directed 
[  714  ]  account  of  the  debts,  funeral  expences,  and  legacies,  and 
also  an  account  and  application  of  the  personal  estate  :  and 
in  case  the  personal  estate  should  be  wholly  or  in  part  ex- 
hausted, in  satisfying  the  debts,  and  funeral  expences,  and 
such  of  the  legacies  as  were  not  given  to  charity,  then  the 
legatees  of  the  charitable  bequest  should  stand  in  the  place  of 
the  specialty  creditors, and  receive  a  satisfaction, ^ro  tanto,  out 
of  the  real  estate.  But  this  direction  was  to  be  without  pre- 
judice to  the  Question,  Whether  the  legacy  of  100/.  given  to 
the  Warden  and  Fellows  of  New  College  were  within  the 
saving  clause  of  the  statute  of  mortmain,  which  might  arise 
in  case  the  before-mentioned  marshalling  of  assets  should 


other  residuary  legacies,  where  the  real 
estate  is  charged  with  debts,  throw  the 
debts  upon  the  real  estate,  so  neither 
will  it  in  favour  of  residuary  charity 
legacies.  Arnold  v.  Chapman^  ub.  sup. 
Foster  v.  Blagden,  ante  704.  Waller 
V.  Childs,  ante  256.  Attorney-General 
v.  Ti/ndall,  ante  614.  S,  C.  2  Eden, 
211.  Attorney 'General  v.  Maj^tin^ 
cited  3  Bro.  C.  C.  377.  See  Ridges  v. 
Morrison^  1  Cox,  180.  In  some  early 
cases,  where  the  residue  consisted  partly 
of  leaseholds  or  mortgages,  the  Court 
threw  the  debts  and  other  legacies  upon 
the  leaseholds  and  mortgages  in  the  first 
instance.  Attorney-Gene7^'al\.To7nkins^ 
ante  216.  Attorney-General  Graves^ 


ante  157.  Negus  y.  Coulter^  ante  368. 
note  from  Lib,  Reg.  (in  which  last  case 
it  does  not  appear  in  Lib.  Reg.  what 
the  terms  of  the  bequest  were,  but  see 
the  decree.)  Attorney-General  \.  Cald- 
zdell^  ante  635.  But  in  such  cases,  the 
Court  at  present  will  not  throw  the 
debts  or  other  legacies  on  the  leaseholds 
or  mortgages,  in  the  first  instance  ;  but 
both  funds  must  contribute  proportion- 
ally to  the  payment  of  the  debts  and 
other  legacies.  Attorney -General  v. 
Winchelsea^  3  Bro.  380.  Ilozose  v. 
Chapman,  4  Ves.  550.  Paice  v.  Arch- 
bishop of  Canterbury,  14  Ves.  372. 
Curtis  V.  Button,  ib.  541.  See  Make- 
ham  v.  Hooper^  4  Bro.  C.  C.  152. 
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not  be  sufficient  to  furnish  the  whole  of  the  legacies  given  to  Hillyard 
charities  :  and  directed  an  account  of  the  rents  and  profits  of  against 
the  Hampshire  estate^  and  the  balance  to  be  applied  to  make  aylor. 
good  the  deficiency  of  the  personal ;  and  if  those  funds  should 
prove  deficient,  the  real  estate  in  Hampshire  to  be  sold,  and 
applied  to  make  good  the  deficiency. 

The  personal  estates,  and  the  rents  and  profits  of  the 
Hampshire  estate,  proving  deficient,  that  estate  has  been 
sold,  and  the  purchase  money  paid  into  the  Bank,  and  laid 
out  in  4,293/.  \bs,  Sd,  three  per  cent,  annuities.  ^ 

On  the  17th  March  1772;,  the  Master  made  his  report  and 
stated  the  amount  of  the  personal  estate  to  be  990/.  5^.  lit/. 
The  disbursement,  in  payment  of  debts,  funeral,  and  towards 
satisfaction  of  legacies  not  given  to  charities,  and  otherwise 
relative  to  the  personal  estate,  amounted  to  2,565/.  9^.  1  l|t/.; 
the  net  rents  of  the  real  estate  2,041/.  19^.  6|(/. ;  and  that 
the  balance  in  hand  of  both  these  funds  is  466/.  9^. 
That  the  amount  of  the  principal  and  interest,  and  the  charit- 
able bequest  amounts  to  1,139/.  \s.  Od. 

The  cause  vras  set  down  for  further  directions,  which 
were  given  accordingly. 

After  twelve  years,  the  above  decree  was  appealed  from, 
occasioned  by  the  determination  of  Foster  v.  Blagden,  (2) 
before  Lord  Chancellor ,  Baron  Smyth e  sitting  for  Lord 
Chancellor. 

Lord  Chancellor,  without  hearing  the  reply,  reversed  the  [  715  ] 
decree,  so  far  as  related  to  the  charitable  legacies  to  Win- 
chester hospital,  and  for  the  relief  of  widows  and  children 
of  clergymen,  on  the  authority  of  Foster  v.  Blagden ;  and 
directed  an  inquiry,  what  fund  was  established  at  Winchester 
College,  to  defray  expence  of  superannuates  at  either  of  the 
Universities  ;  and  after  ordering  the  costs,  declared  that  the 
residue  of  the  three  per  cent,  belonged  to  the  heir  at  law. 


(2)  Ante  704. 
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Case  352.  RAWE  against  CHICHESTER,  and  Cross  Cause. 


March  1773.    [Lib.  Reg.  1772.  A.  fo.  658.  nom.  BromJield\,  Chichester^  and 

480  ^  i^Bro^^  Richard  Rawe,  possessed  of  an  estate  called  Prince's 

c  C.i98.note.]  Meadow ^  in  the  parish  of  Lamheth^  held  by  lease  under  the 

One  bequeaths  dutchy  of  Com«i^«// for  a  term  of  years,  in  the  name  of  Jo- 

hold  estatesr  ^^^^  Sherwood,  upon  the  llth  December  1716,  obtained  an 

I  ncferThr^'^^  additional  term  of  sixteen  years  and  a  half,  to  be  granted  to 

Dutchy  of  Joseph  Sheriuood,  in  trust  for  himself ;  and  being  likewise 

hS^wTfe^^  du-  possessed  of  several  other  leasehold  estates  in  the  county  of 

ring  so  many  Cor7iwall,  which  are  since  expired  and  gone,  made  his  will 

term  as  she  upon  the  29th  December  1716;  and  after  directing  all  his 

shall  live ;  debts  and  funeral  expences  to  be  in  the  first  place  paid,  de- 

and  after  her        .  ^  ^  . 

decease,  if  the  vised  all  his  freehold  estates,  except  a  small  part  m  the  pa- 

serrli"  kl^es  ^^^^     Endelion,  to  trustees  to  the  use  of  his  wife  for  life, 

be  then  in  be-  remainder  to  his  heirs  male  on  his  said  wife,  remainder  to 

arnongst°&cl  ^^is  heirs  female  on  his  said  wife,  remainder  to  the  heirs  of 

The  wife  got  \^\^  bodv,  remainder  to  his  brother  William  Raive.  for  life, 

an  additional 

term,  and  held  remainder  to  the  heirs  male  of  the  body  of  Tvilliam  Raiue,  re~ 
fofhe"  own^^    mainder  to  the  heirs  female  of  the  body  of  William  Rawe^  re- 
benefit,  but     raainder  to  his  own  right  heirs ;  and  as  to  the  estate  in  En- 
the  uses^of  °    delion,  to  the  use  of  the  heirs  of  his  body,  remainder  to  his 
the  will.  (1)      brother  JVilliam  Rawe,  and  subsequent  remainders  in  the 
same  manner  as  the  other  estate  is  devised.    The  will  then 
goes  on  in  these  words :  "  Whereas  I  am  possessed  of  cer- 
tain  messuages,  lands,  and  tenements,  in  the  parish  of 
"  Lamheth,  in  the  county  of  Surrey,  yet  to  come  and  un- 
expired,  which  I  hold  by  lease  granted  by  the  Prince  of 
Wales  to  Joseph  Sherwood,  as  nominee  for  me.  And 
"  whereas  I  am  possessed  of  several  messuages,  lands,  and 
"  tenements,   in  the  parish  of  Collumbe  Major,  in  the 
"  county  of  Cornwall,  for  a  certain  number  of  years  yet 


(1)  Taster  Marriott^  ante  668,  and  note  there.  Owen  v.  Williams^ 
post.  736. 
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"  to  come  and  unexpired,  which  I  hold  by  lease  granted  by  Rawe 
the  Crown^  as  being  part  of  the  dutchy  of  Cornwall,  And  against 
whereas  I  am  possessed  of  several  chattel  leases  for  the  ^^^ciiesT] 
term  of  ninety-nine  years^  determinable  upon  lives.  Now 
"  I  do  hereby  give  and  devise  the  said  several  leases  and  pre- 
mises  thereby  granted  to  my  said  dear  wife,  for  and  dur- 
"  ing  so  many  years  of  the  terms  granted  in  and  by  the  said 
"  several  leases  as  she  shall  happen  to  live  3  and  from  and 
immediately  after  her  decease  {if  the  terms  granted  in  and 
by  the  said  several  leases  he  still  in  being),  then  I  give 
and  devise  the  same  to  my  said  brother^  William  Rawe^ 
for  and  during  so  many  years  of  the  terms  granted  in  and 
"  by  the  said  several  leases  as  he  shall  happen  to  live  ;  and 
"  after  his  decease  (if  the  terms  granted  in  and  by  the  said 
several  leases  be  then  in  being),  then  I  give  and  devise  the 
same  unto  and  amongst  such  of  the  children  of  my  said 
brother  TFilliam  Rawe,  as  shall  be  living  at  the  time  of 
"  his  death.''    And  after  giving  several  legacies^  gave  the 
rest  and  residue  of  his  goods  and  chattels,  rights  and  credits, 
not  therein  before  bequeathed,  to  his  said  wife  Frances 
Rawe,  and  appointed  her  executor. 

The  testator  died  in  1718,  being  at  the  time  of  his  death 
in  the  possession  of  a  small  piece  of  ground,  not  comprized 
in  his  lease,  but  adjoining  to  Prince's  Meadoiv,  being  part 
of  an  estate  called  Collier  s  Yard,  belonging  to  the  dutchy 
of  Cormvull ;  and  application  being  made  by  another  per- 
son for  a  lease  of  that  piece  of  ground,  upon  the  merit  of 
the  discovery,  Mrs.  Rawe  likewise  applied,  stating  her 
right  under  Mr.  Rawes  will,  and  prayed  to  have  a  lease 
granted  to  her  of  that  piece  of  ground,  and  that  the  same 
might  be  consolidated  with  the  premises  comprized  in  Mr. 
Rawe's  lease  ;  and  on  the  IJth  February  1719,  obtained  a 
lease  of  the  piece  of  ground,  which  was  granted  to  Ri- 
chard Agar  in  trust,  for  twenty-seven  years  and  an  half, 
which  was  the  time  when  the  lease  of  Prince's  Meadow 
would  expire.  No  fine  was  taken,  a  rent  of  40s.  a-year  was 
reserved,  and  Mrs.  Rawe  submitted  to  pay  the  arrears  of  rent 
at  that  rate. 

On  the  6th  April  1734,  Mrs.  Rawe  obtained  an  additional 
term  of  Prince's  Meadow  and  Collier  s  Yard,  to  be  granted 
to  Richard  Agar,  in  trust  for  her,  which  would  expire  at     f  717  ] 
Ladi/  Day  1735.    In  the  petition  which  she  preferred  for 
this  additional  term,  she  stated  the  will  of  Richard  Rawe, 
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Rawe  and  tlie  limitation  therein,  of  the  lease  of  Prince's  Meadow 
against      jn  the  words  of  the  will,  and  the  appointment  of  her  as  ex- 

IICHESTEH. 

Upon  the  22d  June  1749,  Mrs.  Rawe  obtained  a  further 
additional  term  of  sixteen  years,  and  in  her  petition  stated 
the  last  grant  to  her,  without  taking  notice  of  Richard  Raive's 
will.  JVilliam  Rawe  died  in  the  life- time  of  Fra7ices  Rawe, 
leaving  two  children,  William  Raive  and  Theophila  ;  and 
in  1761,  Frances  Rawe  made  her  will,  dated  the  2d  De- 
cember 1760,  and,  after  giving  several  legacies,  bequeathed 
the  residue  of  her  leasehold  and  personal  estate  whatsoever 
to  John  Chichester  Esquire,  and  Mr.  Francis  Hutton,  in 
trust,  to  pay  to  her  sister  Mary  Frere  an  annuity  of  30/. 
for  her  life;  and  to  her  sister  Dorothy  Duthuillay  100/.  a- 
year  for  her  life,  for  her  separate  use  ;  and  to  her  nephew 
John  Bromjield  40/.  a-year  for  life  5  and  also  several  other 
annuities;  and  upon  further  trust,  to  pay,  apply,  or  dispose 
of  the  residue  of  her  leasehold  and  other  personal  estate 
whatsoever,  unto  such  person  or  persons,  and  for  and  upon 
such  uses,  trusts,  intents,  or  purposes,  as  by  any  deed,  in- 
strument, or  writing,  by  her  thereafter  to  be  signed,  in  the 
presence  of  two  or  more  witnesses,  she  should  direct  and 
appoint ;  and  in  default  of  such  direction  or  appointment, 
for  the  only  sole  use,  benefit,  and  advantage  of  the  said 
John  Chichester  and  Francis  Hutton,  their  executors,  ad- 
ministrators, and  assigns,  or  for  what  other  uses  or  pur- 
poses they  should  think  proper ;  and  to  and  for  no  other 
use,  trust,  intent,  or  purpose  whatsoever :  and  appointed 
Chichester  and  Hutton  executors. 

Mrs.  Rawe  afterwards  died  in  I76I,  having  survived  the 
original  term  which  was  existing  at  the  death  of  Richard 
Rawe, 

Bill  brought  by  the  two  children  of  Mr.  Rawe  against 
the  executors  and  next  of  kin  of  Mrs.  RaivCy  to  have  the 
[  718  ]  benefit  of  the  additional  terms,  and  to  have  the  leases  as- 
signed to  them. 

Cross  bill  by  the  next  of  kin  of  Mrs.  Ratve,  claiming  the 
right  to  the  additional  terms,  as  part  of  her  personal  es- 
tate undisposed  of,  the  executors  not  being  entitled  benefi- 
cially, and  no  trust  being  declared  or  communicated  to  them 
by  the  testatrix  in  her  life- time  ;  or  if  any  such  was  so  de- 
clared or  communicated,  it  was  for  the  benefit  of  Jesuits, 
or  some  illegal  purpose,  and  that  therefore  the  residue  was  a 
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resulting  trust  in  the  hands  of  the  executors  for  the  benefit  Rawe 

of  the  next  of  kin.  Chi?hesti 

The  executors  put  in  several  answers  to  the  cross  bill,  and  ^  ^ 
disclaimed  any  benefit  to  themselves  under  the  residuary 
clause  in  Mrs.  Rawe's  will^  and  admitted  that  Mrs.  Rawe 
had  never  discovered  to  them  any  trust  with  respect  to  the 
residue,  but  insisted  that  they  had  a  power  to  dispose  of  the 
residue,  and  that  they  intended  and  submitted  to  appoint  the 
same  to  the  children  of  William  Raiue,  as  they  were  the 
next  of  kin  of  Richard  Raive,  from  whom  the  leasehold  es- 
tate originally  moved. 

The  suits  becoming  abated  by  the  death  of  JVilliam  Raive 
and  Theophila  Piggoft,  who  were  the  children  of  William 
Raiue,  were  afterwards  revived,  and  Ursula,  daughter  and 
administratrix  of  William  Rawe,  and  Frances  and  Mary 
Raive,  grand-children  of  William,  and  administratrixes  of 
their  aunt,  were  made  parties  plaintiffs  to  the  original  bill, 
and  defendants  to  the  cross  bill 

Three  Questions  were  made  at  the  hearing  : 
1st,  Whether  the  additional  terms  granted  in  trust  for 
Mrs.  Rawe,  and  upon  her  application,  are  to  be  considered 
as  obtained  for  her  own  benefit,  or  shall  follow  the  uses  of 
the  original  lease,  and  be  subject  to  the  devises  in  the  will  of 
Richard  Rawe,  and  consequently,  upon  the-  death  of  Mrs. 
Rawe,  become  the  absolute  property  of  the  children  of  Wil- 
liam Rawe,  who  were  living  at  the  time  of  his  death  ? 

2d,  Whether  the  piece  of  ground,  part  of  Collier's  Yard, 
granted  to  Mrs.  Rawe,  is  not  under  the  circumstances  of 
the  case,  to  be  considered  as  consolidated  with,  and  pass  to 
the  devisees  in  Richard  Raive's  will,  in  the  same  man- 
ner the  additional  terms  granted  of  Prince  s  3Ieadoiv 
do? 

3d,  Supposing  Mrs.  Rawe  entitled  to  the  additional  terms     [  719  ] 
for  her  own  benefit,  Whether  the  executors  in  her  will  have 
not  a  power  of  making  an  appointment  thereof.  Or  whe- 
ther the  next  of  kin  of  Mrs.  Rawe  are  entitled  to  the  same 
as  a  resulting  trust  ? 

After  argument  at  bar.  Lord  Chancellor  took  time  for 
consideration  ;  and  on  the  30th  April  1773,  delivered  his 
opinion. 

Lord  Chancelloii  : 

1st,  Whether  the  additional  leases  arc  to  be  considered  as 
the  property  of  Frances  Rawe,  and  go  according  to  her  will, 
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Rawe      or  of  Richard  Raiue,  and  go  according  to  his  will  ?    It  may 
against      bg  laid  down  as  a  rule,  that  whoever  has  a  lease  has  an  in- 

ChICHESTER.   .  .   '      ,^  ,  i-./. 

.     terest  m  the  renewal,  and  it  is  often  tlie  subiect  of  settle- 

[Whoever  has  /  J 

a  lease  has  an   ments,  and  of  the  jurisdiction  of  this  Court;  though  the 

renewal.]"^       lessors  are  not  bound  to  renew,  yet,  when  done,  it  is  a 

[If  trustees  or  continuation  of  the  old  lease.    If  trustees,  mortgagees,  and 

i^new^the^new  P^^'^^"^  interested,  obtain  renewal,  the  new  lease  is  always 

lease  is  always  subject  to  the  trusts  and  limitations  of  the  old  lease.  Many 

trusts^and  li-^   cases  have  been  determined  in  support  of  this  doctrine.  Lord 

mitations  of  Holmes  is  a  very  stronsr  authority.  Other  cases.  Holt  v. 
the  old  lease.]  j  ^  j  5 

Holt,  1  Ch.  Cas.  190.  (which  seems  to  be  the  oldest  case); 
Witter  V.  Witter,  (2)  which  was  said  to  be  contradicted  by 
Mason  v.  Day,  [Prec.  Ch.  319.]  but  in  fact  was  not,  being  a 
question  between  heirs  ea;  parte  paternd,  et  ex  parte  mater- 
nd,  upon  a  renewed  lease,  which  could  not  go  to  the  heirs 
jex  parte  paternd,  and  so  determined  by  Lord  Hardwicke  in 
^ Mason  v.  Shove,  28th  July  1739.  (3)    In  Lord  Hardwickes 
MS.  note  is  wrote  at  the  end,  "  determined  on  the  reason 
"  and  authority  of  Mason  v.  Day."  Reech  v.  Sandford,  (4) 
called  Rumford  Market  (5).    The  case  of  a  lease  for  years  at 
rack  rent.    The  general  rule  was  not  disputed,  but  defence 
set  up  from  the  particular  circumstances  of  the  lessor  having 
refused  to  renew  with  the  infant.    Idle  v.  Fitzgerald  was 
■  determined  on  the  particular  circumstances  of  the  case, 
and  did  not  affect  the  general  rule.    It  appears  that  Frances 
Rawe  obtained  the  first  additional  term  under  the  tenant 
right,  and  therefore  within  the  general  rule,  unless  any 
thing  particular  to  take  it  out.    It  does  not  appear  that  the 
[  720  ]      testator  meant  to  give  his  wife  the  right  of  renewal  separate 
from  the  existing  lease.    It  must  be  very  plainly  expressed 
to  give  her  such  an  interest.    He  had  very  lately  renewed, 
and  if  he  had  so  intended,  it  is  most  probable  he  would  have 
said  so ;  the  words  are  awkward,  but  he  certainly  meant 
that  his  brother's  children  should  have  the  benefit  of  the  es- 
tate after  the  death  of  his  wife.    When  an  additional  term 
is  granted,  the  old  term  may  be  said  to  be  still  in  being,  and 
then  the  will  operates  upon  it.  It  is  giving  too  much  weight 
to  the  awkward  words  to  give  them  a  different  construc- 
tion. 

2d  Q.  Upon  what  terms  the  children  are  to  take  ? 


(2)  2  P.  W.  90.  (4)  Sel.  Ca.  in  Cha.  61. 

(3)  1  Atk.  480.  (5)  See  Ca.  in  Ch.  61. 
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There  are  two  renewals.  The  wife's  interest  is  to  be  con-  Rawe 
sidered  as  at  the  time  of  renewal.  against 

Refer  it  to  the  Master  to  inquire  what  fine  she  paid,  and  Chichesti 
whether  in  consequence  of  such  renewal  she  received  any 
fines  from  the  tenants.  Let  the  latter  be  deducted  out  of 
the  former;  the  fine  to  be  apportioned  between  Frances 
Rmve  and  the  reversioners,  according  to  their  interest ;  and 
she  is  to  have  interest  at  4/.  jjer  cent,  to  be  paid  out  of  the 
estate,  and  to  hold  the  estate  till  paid.  (6) 

3d  Q.  As  to  Collier's  Yard  ? 

Originally  granted  to  the  Woodmongers'  company  to  build 
a  barge-house,  &c.  and  was  always  excepted  out  of  the 
lease  of  Prince's  Meadow. 

First  granted  to  Frances  Raive,  and  never  was  part  of 
jRichard  Rawe's  personal  estate. 

This  introduces  another  Question,  Who  is  entitled  to  Col- 
lier's Yard  under  her  will  ?  It  is  given  to  Chichester  and 
Hutton,  their  executors  and  administrators,  which  passes  the 
absolute  interest ;  and  the  following  words^     or  for  what 

other  uses  or  purposes  they  shall  think  jjroper,'^  make  no 
alteration  in  the  devise.  And  they  having  declared  that  the 
testator  did  not  intend  them  any  beneficial  interest,  they 
must  be  declared  trustees  for  her  next  of  kin.  (J) 


(6)  His  Lordship  doth  declare,  that 
the  renewal  of  the  leases  of  the  estates 
in  question    (except  of  the  estate  of 
CoUyer''s  Yard)  are  to  be  considered 
as  renewed  for  the  benefit  of  the  estate 
of  the  said  testator,  and  to  go  accord- 
ing to  his  will.  Master  to  enquire  whe- 
ther P'rawces  Rawe  paid  any  thing,  and 
what,  for  the  renewal  of  the  leases  in 
question,  and  for  the  expences  attend- 
ing the  same  sale  ;  and  also  whether  she 
laid  out  any  thing  and  what,  in  last- 
ing improvements  on  the  said  estate; 
and  Master  is  to  settle  what  proportion 
the  Sd'id  Frances  Razoe^  ought,  under 
all  the  circumstances  of  the  case,  to 
have  paid  towards  such  fnieSj  and  whe- 


ther in  consequence  of  such  renewals, 
said  Frances  Rawe^  received  any  fines 
from  the  tenants  of  the  said  premises, 
except  for  the  renewal  of  their  leases, 
and  what  it  shall  appear  that  said  Fran- 
ces  Rawe  did  receive  shall  be  deducted 
out  of  what  shall  be  found  to  have 
been  so  expended  by  her  as  aforesaid. 
The  Master  to  compute  interest  on  what 
shall  be  found  to  have  been  so  expend- 
ed by  her  at  41.  per  cent. — See  Vernei/ 
V.  Vernei/^  ante  88. 

(7)  And  as  to  the  Collijcr  Yard  es- 
tate, his  Lordsliip  doth  declare  that  the 
same  is  to  be  considered  as  part  of  the 
personal  estate  of  said  testator  Fran- 
CCS  Rawe. 


72i 


CASES  IN  CHANCERY. 


Case  353.    ROBERT  WADHAM  SPRAAGE,  an  Infant,  Appellant; 

JANE  STONE,  Respondent:  JANE  STONE,  Appel- 
lant; ROBERT  WADHAM  SPRAAGE,  Respondent. 


At  the  Cock- 
pit, March  27, 
1773. 


[Lib.  Reg.  1767.  A.  fo.  344.] 


Marriage  and  RoBERT  SpRAAGE,  Lieutenant-Colonel  of  the  49th  regi- 
child,Sield  a^  ment  of  foot,  being  with  his  regiment  at  Jamaica,  and 
wiIl°onand''^l)  seised  of  a  plantation  and  stock  upon  it,  and  other 

real  estate  in  Jamaica,  and  possessed  of  a  considerable  per- 
sonal estate,  and  being  inclined  to  return  to  England,  did 
before  his  departure  make  his  will^  dated  6th  June  1/64 ; 
whereby,  after  directing  his  debts  and  funeral  to  be  paid,  he 
ordered  all  his  negro  and  other  slaves,  cattle,  and  stock  of 
what  kind  soever,  to  be  sold  within  twelvemonths  after  his 
decease,  and  the  money  to  be  divided  between  the  children 
of  his  brother  Charles  Spraage,  and  the  children  of  his  ne- 
phew George  Spraage,  and  the  survivor  and  survivors  of 
them.  All  his  plantation  and  estate  called  Cheshire,  and 
also  the  moiety  of  a  Penn  called  Hamhrooke,  in  Jamaica, 
he  gave  unto  Jane  Stone  for  life,  and  after  her  decease  to 
Robert  M'Ghie,  James  M'Ghie,  and  John  M'Ghie,  the 


(1)  This  point  bad  been  previously 
determined  in  the  Court  of  Exchequer, 
in  the  case  of  Christopher  v.  Christo- 
pher^ 2  Dick.  445,  and  has  been  fol- 
lowed in  the  case  of  Doe  v.  Lanca- 
shire, 5  T.  R.  49,  and  recognized  in 
Sheath  v.  York,  1  Ves.  &  B.  397. 
Ex  parte  Earl  of  Ilchester,  7  Ves. 
348,  and  in  other  cases.  But  where  the 
testator  has  children  by  a  previous 
marriage  living,  a  subsequent  marriage 
and  birth  of  children  will  not  revoke 
the  will,  Sheath  v.  York,  and  Ex  parte 
Earl  of  Ilchester,  ub.  sub.  Shepherd  v. 
Shepherd,  ante  561  in  note.  Brad?/  v. 
Cubitt,  iDougl.  31.  Ke7inebelY.  Scraf- 
ton,  2East54l ;  and  marriage  aione  is  not 
a  revocation,  Jackson  v.  Hurlock,  ante 
488.,  nor  is  the  birth  of  a  child,  of  a  will 
made  after  marriage.  -Doe  v.  Brad- 


ford, 4  M.  &  S.  10.  With  respect  to 

personal  estate  it  was  declared  in  a  late 
case,  Johnson  v.  Johnson,  1  Phil.  Eccl. 
Rep.  447,  that  the  birth  of  children 
combined  with  other  circumstances  will 

revoke  a  will  made  after  marriage.  

And  marriage  alone  will  be  a  revocation 
of  a  will,  made  by  a  feme  sole,  Forse  v. 
Humbling,  4  Co.  Rep.  60  b.  Doe  v. 
Staple,  2  T.  R.  695.  Cotter  v.  Layer, 
2  P.  W.  624.  See  in  Hods  den  v.  Lloyd, 
2  Bro.  544.  see  ante  627  ;  and  it  would 
seem,  that  if  she  survive  her  husband, 
yet  the  will  is  not  revived.  So  held, 
in  Lewis's  case,  4  Burn.  Eccl.  Law  47. 
See  in  Cotter  v.  Layer,  ub.  sup.  and  in 
Doev.  Staple,  uh.  sup.  and  see  ante  627. 
—See  Cook  v.  Oakley,  1  P.  W.  304. 
Parsons  v.  Lanoe,  ante  557.  Wilkin- 
son v.  Adams,  1  Ves.  &  B.  465. 
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three  children  of  jdnn  Curtis,  and  the  respective  heirs  of  Spraage 

their  bodies,  and  the  survivor  and  survivors  of  them^,  equally  against 

*         •  Stone* 
to  be  divided  betvi^een  them,  share  and  share  alike,  with 

benefit  of  survivorship,  in  case  of  the  death  of  any  without 
issue,  with  remainder  in  case  they  should  all  die  without 
issue,  to  his  nephew  George  Spraage  and  his  heirs,  he  pay- 
ing thereout  500/.  to  Ann  Curtis.  All  his  personal  estate, 
whatsoever  the  same  may  consist  of  in  the  Island,  he  gave 
to  Jane  Stone^  to  be  disposed  of  in  such  manner  as  she 
should  think  proper;  and  appointed  Jane  Stone  and  two 
other  persons  executors ;  Jane  Stone  to  act  solely  in  the 
executorship  during  her  life. 

Robert  Spraage,  soon  after  making  his  will,  embarked  for 
and  arrived  in  England  the  latter  end  of  the  year  1/64. 

In  1765,  Robert  Sp)raage  married  Jane  Veal,  by  whom 
he  had  issue  Robert  Wadham  Spraage, 

Robert  Spraage  afterwards  made  another  will,  dated  Rich- 
mond, 10th  October  1766,  in  his  own  hand- writing,  but  not  [  722  ] 
attested  by  three  witnesses ;  by  which  he  expressed  his  will 
and  desire  to  be,  that  whatever  he  should  be  possessed  of  at 
the  time  of  his  death,  should  solely  devolve  to  and  be  en- 
joyed by  his  beloved  wife  Jane  Spraage,  in  trust  for  his  son 
Robert  JVadham  Spraage,  born  of  her  body. 

Robert  Spraage  died  2d  January  1767^  and  Jane  Spraage 
his  widow  obtained  administration  with  the  will  annexed  in 
the  Prerogative  Court  of  Canterbury,  and  also  in  Jamaica. 

Jane  Stone  being  appointed  by  Robert  Spraage,  upon  his 
leaving  Jamaica,  his  attorney  to  manage  his  estates  and  af- 
fairs there,  and  being  in  possession  thereof  in  176S,  a  bill 
was  filed  in  the  Court  of  Chancery  in  Jamaica  against  her 
by  Robert  Wadham  Spraage  the  infant,  praying  an  account 
and  possession  of  the  real  and  personal  estate  of  his  late  fa- 
ther, insisting  that  the  subsequent  marriage,  and  having  a 
child,  together  with  the  subsequent  will,  though  not  attested 
by  three  witnesses,  were  a  revocation  of  the  first  will.  Jane 
Stone  put  in  her  answer,  and  insisted  on  the  benefit  of  the 
first  will. 

The  cause  coming  on  to  be  heard  on  the  20ih  August  1770, 
the  Court  decreed,  That  the  marriage  of  Robert  Spraage 
with  Jajie  Vealc,  and  the  birth  of  their  son,  together  with 
the  subsequent  will  made  in  England,  were  and  are  an  im- 
plied revocation  of  the  first  will  made  in  Jamaica,  so  far  as 
relates  to  the  personal  estate  and  slaves,  whereof  Robert 
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[  723  ] 


Spraage  died  seised  or  possessed :  And  further  decreed,  That 
the  said  first  will  should  be  and  stand  revoked,  in  so  far  as 
respects  his  personal  estate  and  slaves ;  and  that  the  second 
will  should  be  established  and  stand  valid  in  law,  so  as  to 
pass  such  personal  estate  and  slaves  ;  and  directed  the  con- 
sequential account :  And  further  decreed,  That  the  said  first 
will  should  be  established  so  as  to  pass  the  real  estate  of  Ro- 
bert Spraage. 

From  so  much  of  the  decree  as  concerns  the  personal  es- 
tate, and  declares  the  first  will  in  respect  thereof  to  be  re- 
voked, Jane  Stone  appealed  to  the  King  in  Council.  And 
from  so  much  of  the  decree  as  established  the  first  will,  with 
respect  to  the  real  estate,  the  infant  Robert  fFadham  Spraage 
appealed. 

On  the  27th  March  1773,  the  causes  came  on  to  be  heard 
before  Sir  William  De  Grey  Chief  Justice  of  the  C.  J5., 
Sir  John  Eardley  Wilmot  late  Chief  Justice  of  the  C  B., 
Sir  Thomas  Parker  late  Chief  Baron  of  the  Court  of  Ea;- 
chequer,  and  other  Lords  of  the  Committee ;  when  they  de- 
creed, that  so  much  of  the  decree  of  the  Court  of  Chancer]^ 
of  the  island  of  Jamaica  of  20th  of  August  1770,  as  esta- 
blished the  will  of  Robert  Spraage  deceased,  of  6th  June 
1764,  with  respect  to  the  real  estate,  and  declared  Jane 
Stone  to  be  entitled  to  the  real  estate  under  the  same,  should 
be  reversed ;  and  declared,  that  the  subsequent  marriage  of 
the  said  Robert  Spraage  deceased,  and  the  birth  of  a  son  of 
such  marriage,  were  in  point  of  law  an  implied  revocation  of 
the  will  of  6th  June  1764,  and  that  such  real  estate  descend- 
ed to  the  appellant  Robert  W^adham  Spraage  the  infant,  as 
his  only  son  and  heir  at  law,  subject  to  the  dower  of  the 
widow  of  the  said  Robert  Spraage  deceased ;  and  directed 
that  the  possession  of  the  said  real  estate  should  be  forth- 
with delivered  up  by  the  respondent  Jane  Stone,  to  the  sur- 
viving guardian  of  the  said  Robert  JFadham  Spraage,  or  to 
any  other  guardian  to  be  appointed  by  the  Court  for  the  use 
of  the  infant,  subject  to  the  said  dower ;  and  that  Jane  Stone 
should  account  for  the  rents  and  profits  thereof  accrued 
since  the  death  of  Robert  Spraage,  and  to  be  paid  what 
should  be  found  due  on  such  account  to  the  guardian,  for  the 
use  of  the  son,  but  subject  to  the  right  of  the  mother  of  the 
infant  to  one  third  part  thereof  for  her  dower.  And  that  all 
deeds  and  writings  relating  to  the  said  estate  should  be  de- 
livered  up  to  the  guardian  in  trust  for  the  son ;  and  directed 
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that  the  cost^,  so  far  as  relates  to  the  said  estates,  should  be  Spraage 
paid  out  of  the  real  estates.  against 
The  like  determination  in  the  case  of  Christopher  v.  Chris-  Stone 
topher,  in  the  Court  of  Exchequer  ;  by  Parker  Chief  Baron, 
Smythb  and  Adams,  against  Perrott  Baron,  who  was  of 
a  different  opinion ;  and  which  case  was  cited  on  this  occa- 
sion. 


ELIZABETH  FA  WELL,  Widow,  against  HEELIS  and  [  724  J 
Others,  Assignees  of  JOHN  FA  WELL,  in  trust  for  them-  Case  354. 
selves  and  other  Creditors. 


FLib.  Reg.  3772.  A.  fo.  412  b.l  Hth  June 

^  ^  1773. 

George  Stephenson  died  intestate,  leaving  several  coheirs,  One  sells  an 
of  which  the  plaintiff  was  one;  and  a  partition  being  after-  ^^^^^^j^nrffor 

the  consideration  money.  The  vendor  has  no  lien  against  the  creditors  of  the  vendee,  for 
whose  benefit  the  estate  has  been  assigned.  (1) 


(1)  A  vendor  has,  in  equity,  a  clear 
lien  upon  the  estate,  sold,  for  the  pur- 
chase money,  unless  there  is  a  special 
agreement,  express  or  manifest,  that 
such  lien  shall  not  exist.  Peake  v. 
Lightoller,  1  Madd.  356.  Maclcreth 
V.  Symmons^  15  Ves.  341.  Chapman 
v.  Tanner^  1  Vern.  267.  Nairn  v. 
Prows 6  Ves.  752.  Austin  v.  Halsey^ 
6  Ves.  483.  and  see  ex  parte  Gyde^ 
\  Gl.  &c  Ja.  325.  And  if  there  be  such 
an  agreement,  it  lies  on  the  purchaser, 
to  shew  it.  1  Sell.  &  Lef.  135.  and  see 
in  Winter  \.  Anson,  S.  &  S.  445.  The 
mere  circumstance  of  taking  a  promis- 
sory note  or  bill  of  exchange,  for  the 
purchase  money  is  not  evidence  of 
such  agreement.  Hughes  v.  Kearney^ 
1  Sch.  &  Lef.  136.  ^Gibbous  v.  Bad- 
dall,  2  Eq.  Ca.  Abr.  6S2.  Grant  v. 
JSJiLls,  2  V.  &  15.  306.  Comer  v. 
Walkley,  Sugd.  Vend.  529.  Coioell 
V.  Simpson,   16  Ves.  278.  Neither, 


(notwithstanding  the  decision,  in  the 
principal  case  of  Fazvell  v.  Heelis,)  is 
the  taking  a  bond  by  the  vendor. 
Hearne  v.  Botelers,  Cary's  Rep.  Cha. 
25.  Mackreth  v.  Symmons,  15  Ves. 
337.  Blackburn  v.  Gregson,  1  Bro.  C. 
C.  420.  S.  C.  1  Cox.  90.  Saunders  v. 
Leslie,  2  B.  &  B.  512.  Fordiff  v. 
Scrugham,  cited  1  Cox.  93.  Ex  parte 
Parkes,  1  Gl.,&  J.  230.  Winter  v. 
Anson,  1  S.  &  S.  443.  Nor  the  taking 
a  covenant  from  the  purchaser,  and 
another  person,  as  a  security,  Elliot  v. 
Edzcards,  Si^os.  &  Pul.181.  If  however 
the  vendor  take  a  distinct  and  inde- 
pendent security,  as  a  mortgage  oq 
another  estate,  or  an  assignment  of 
stock  for  the  purchase  money;  it  has 
been  held  to  atford  evidence  of  inten- 
tion to  waive  the  lien.  Nairn  v. 
Prowse,  6  Ves.  752.  Bond  v.  Kent, 
2  Vern.  281.  see  Sugd.  Vend.  524.  6 
Ves.  483.     But  it  is  not  conclusive 
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[  725  ] 


Arguendo  at 
the  bar. 


wards  made,  an  estate  called  Ormside  and  other  lands  were 
allotted  to  the  plaintiff^  and  by  her  direction  conveyed  to  her 
and  her  son  t/oh7i  Fawell,  their  heirs  and  assigns. 

On  29th  July  1768,  the  plaintiff,  in  consideration  of 
1,600/.  conveyed  her  interest  in  the  estate  to  her  son  and 
his  heirs,  and  signed  a  receipt  on  the  back  of  the  deed  for 
the  consideration  money.  In  fact  the  money  was  not  paid, 
but  the  plaintiff  took  two  bonds  from  her  son  each  in  the 
penalty  of  1,600/.  The  condition  of  one  was  declared  to  be 
for  payment  to  plaintiff  of  800/.  The  condition  of  the  other 
was  to  pay  Joseph  Fawell  an  annuity  of  25/.  in  trust  for 
plaintiff  for  life,  and  after  her  death  to  pay  800/.  as  she 
should  direct. 

J^o/m  Faivell  afterwards  becoming  insolvent,  in  1770  con- 
veyed this  and  his  other  estates  to  certain  persons,  in  trust 
for  themselves  and  his  other  creditors. 

The  plaintiff  having  received  280/.  in  part  discharge  of 
the  bonds,  brought  a  bill  against  the  assignees,  to  be  paid 
out  of  the  money  to  arise  by  sale  of  the  estate,  the  money 
due  on  one  of  the  bonds,  after  deducting  what  has  been  al- 
ready paid  her ;  and  to  have  a  sufficient  sum  set  apart  to 
answer  the  annuity  and  the  800/.  after  her  death,  according 
to  the  other  bond. 

It  appeared  that  the  estate  was  sold  under  the  trust  deed, 
and  the  purchase  money  applied  towards  discharge  of  the 
debts,  except  1,465/.  16^.  which  was  detained  by  consent, 
upon  the  plaintiff  setting  up  her  claim,  till  the  question 
should  be  determined. 

For  the  plaintiff  it  was  argued,  that  it  is  a  principle  of 
equity  that  the  seller  of  an  estate  has  a  lien  on  the  estate  in 
the  hands  of  a  purchaser,  for  the  consideration  money,  whe- 
ther the  seller  takes  a  security  for  the  money  or  not ;  and 
several  cases  were  cited  :  Chapman  v.  Tanner,  1  Vern.  267. 
Polixfen  v.  Moore,  3  Atk.  272.  Fordiff  v,  Scrugham,  be- 
fore Lord  Camden,  8th  December  1769.  [Cited  1  Cox  93.] 


evidence,  and  each  case  must  depend 
upon  its  circumstances,  15  Ves.  348. 

Cody.  Pollard,  10  Price  112.-  This 

equitable  lien  of  the  vendor  for  the 
purchase  money,  prevails  not  only 
against  the  purchaser  himself,  but 
against  his  heir  at  law,  and  all  persons 
claiming  under  him,  (though  for  valu- 
able  consideration,   if  with  notice,) 


Walker  v.  P  res  wick,  2  Ves.  622. 
Gibbons  v.  Baddall,  ub.  sup.  Elliot  v. 
Edwards,  3  Bos.  &  Pul.  181.  Mack- 
reth  V.  Summons,  15  Ves.  329.  So 
if  the  vendee  become  bankrupt,  against 
his  assignees.  Grant  v.  Mills,  2  V.  & 
B.  309.  Bowles  v.  Rogers^  Cook  B. 
L.  146.  edn.  8.  ex  parte  Peake,  I 
Mad.  356. 
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Tourville  v.  Naish,  3  Wms.  307.  Gibbons  v.  Baddall^  Fawell 
2  Cas.  in  Eq.  Abr.  682.  Coppin  v.  Coppin,  2  Wms.  496.  against 
On  the  other  side  it  was  argued^  that  there  was  no  deter-  Heelis. 
mination  upon  the  principle.  That  it  is  hard  upon  credi- 
tors^ to  say  that  the  seller  shall  have  a  lien  on  the  estate  for 
the  consideration,  even  where  no  security  is  taken  for  it. 
It  is  the  fault  and  neglect  of  the  seller,  and  therefore 
he  ought  to  suffer,  and  not  the  creditors  of  the  purchaser, 
who  are  in  no  fault.  That  it  is  sufficient  to  let  the  seller 
come  in  as  a  creditor.  That  where  a  security  is  taken  for 
the  consideration,  there  seems  no  reason  to  consider  the 
seller  as  having  a  lien  on  the  estate ;  he  has  parted  with  that 
right,  and  accepted  a  security  which  is  to  be  considered  as 
payment.  The  cases  cited  were  distinguishable  from  the 
present.  Chapman  v.  Tanner^  is  ill  reported.  By  the  Re- 
gister's book  it  appears,  that  the  title  deeds  were  left  in  the 
hands  of  the  seller,  as  a  security  for  the  consideration. 
Polixfen  v.  Moore^  is  not  correctly  reported.  The  seller 
was  considered  as  a  creditor,  rather  than  having  a  lien  on 
the  estate ;  besides  in  that  case  no  security  was  given. 
Fordiff  Scrugham,  was  a  voluntary  settlement,  reserving 
an  annuity  of  20Z.  The  Question  was  between  the  surviving 
sister  and  the  husband  of  the  deceased,  and  seems  to  be  a 
question  of  contribution.  Lord  Camden,  in  his  decree  de- 
clares, that  the  annuity  was  to  be  considered  as  part  of  the 
consideration.  Coppin  v.  Coppin,  was  only  argument  at 
bar,  that  the  signing  a  receipt  on  the  back  of  a  purchase 
deed,  would  not  bind  the  seller,  if  the  consideration  was  not 
paid.  Tourville  v.  JVaish,  was  upon  a  different  question, 
Whether  a  purchaser  was  bound  to  perform  a  contract, 
having  notice  of  an  equitable  lien  before  he  had  paid  the 
whole  of  his  purchase-money  ?  Gibbons  v.  Baddall,  was  a 
very  short  note,  without  any  facts  or  circumstances  of  the 
case  stated. 

Lord  Apsley,  C/iancellor,  after  having  taken  time  for  [  726  ] 
consideration,  gave  his  opinion  this  day. 

Q.  Whether  plaintiff  has  an  equitable  lien  against  the 
creditors?  It  was  laid  down  as  a  general  rule,  that  the 
seller  has  such  a  right,  not  only  against  the  purchaser,  but 
against  his  creditors,  whether  under  a  commission,  or  under 
a  deed  of  trust,  in  the  nature  of  a  commission.  It  is  cer- 
tain that  creditors  claiming  under  such  a  deed  stand  in  the 
same  situation  as  creditors  under  a  commission. 


726 


CASES  IN  CHANCERY. 


Fawell 
against 
Heelis. 

Chapman  v. 
Tanner. 


Polixfen  v. 
Moore, 


\_Fordiff  V. 
Scrugham, 
cited  ICox  93.] 


[If  vendor  take 
security  for 
purchase-mo- 
ney.] 


Three  cases  cited.  Chapman  v.  Tanner,  1  Vern.  267. ; 
according  to  the  report  it  is  in  point,  but  it  appears  by  the 
Register's  book  that  the  seller  was  to  keep  the  title-deeds 
till  he  was  paid.  The  Court  said.  That  a  natural  equity- 
arose  from  his  having  the  deeds  in  his  custody. 

Volixfen  v.  Moorey  3  Atk.  2/2.  very  inaccurately  reported. 
J.  P.  seised  in  fee,  after  the  death  of  his  mother,  of  Or- 
chard's farm,  agreed  to  sell  for  1,200/.  and  delivered  posses- 
sion to  Moore  ;  afterwards  P.  let  the  farm,  and  received  the 
rents  ;  but  by  reason  that  the  purchase  money  was  not  paid, 
he  kept  the  title  deeds.  Bill  to  have  the  purchase  completed, 
he  offering  to  account  for  the  rents,  and  to  deliver  up  the 
deeds.  The  Question  in  the  cause  was.  How  to  secure  the 
legatee. 

Fordiff  V.  Scrugham,  8th  December  1769,  before  Lord 
Camden.  The  decree  is  right,  but  did  not  proceed  on  this 
notion  of  equitable  lien  upon  the  estate,  but  it  was  made  on 
a  bill  brought  by  the  other  sister,  who  was  entitled  to  have 
a  contribution  of  half  the  annuity  from  the  husband  of  her 
sister. 

In  this  case  it  does  not  appear  that  it  was  the  intention  of 
the  parties,  that  the  vendor  should  have  such  a  lien,  but  a 
receipt  taken  for  the  consideration-money,  on  the  back  of 
the  deed,  and  the  bond  was  accepted  as  a  satisfaction  for 
the  purchase-money. 

If  the  vendor  parts  with  his  estate,  and  takes  a  security 
for  the  consideration-money,  there  is  no  reason  for  a 
court  of  equity  to  assist  him  against  the  creditors  of  the 
purchaser. 

Dismiss  the  Bill  [without  Costs  ] 
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CULL  and  Wife  and  WILLIAM  HAY  against  SHOWELL    Case  355. 
and  Others. 


[Lib.  Reg.  1772.  A.  fo.  574  a.]  In  Chancery, 

23d  and  25th 


June  1773. 


Henrietta  Walraven^  conceiving  that  she  had  a  power  [SeeSWoodes. 
under  her  husband  Peter  Walraven's  will,  to  dispose  of  \^ 

T-.-.  i'/-f       j7«  debased  to 

certain  copyhold  estates  held  or  the  manor  oi  Lrondat,  m  a.  for  life,  an 
the  county  of  Southampton  ;  but  being  in  fact  only  tenant  gfJ's^p^S 
for  life  (without  having  a  power  of  disposition),  with  re-  shehadapow- 
mainder  to  J.  Showell  in  fee  ;  made  her  will  30th  August  of/but  inTct 
1742,  and  gave  the  residue  of  her  personal  estate  to  her  ne-       not.  She 

,  n     1  3.1  SO  ^ftVC  3. 

phew  J,  Shoiuell ;  and  then,  in  pursuance  of  her  power  iife  interest  in 
given  her  for  that  purpose,  directs,  limits,  and  appoints  all  estates 
the  copyhold  messuages,  land,  and  hereditaments,  held  of  claimed  the 
or  lying  within  the  manor  of  Crondaly  and  hereditaments  ^jgj. 
that  she  was  seised  of,  or  had  power  to  dispose  of,  limit,  or        ^^u,  he 

^         -r      J  .  .  IS  not  put  to 

appoint,  to  her  nephew  J.  Shoiuell  for  life,  with  remainder  his  election. 

to  his  first  and  other  sons  in  tail  male,  remainder  to  Peter 
TValraven  Showell  for  life,  remainder  to  plaintiff  Frances 
for  life,  remainder  to  her  first  and  other  sons  in  tail  male, 
remainder  to  daughters,  remainder  to  Anne  Hay,  late  mo- 
ther of  plaintiff  Hay  in  fee ;  and  appointed  J,  Shoiuell  ex- 
ecutor. 

J,  Shoiuell  proved  her  will,  and  was  admitted  to  the  copy- 
hold under  the  wills  of  old  Peter  and  Henrietta  TFalraven, 
and  surrendered  the  same  to  the  use  of  his  will.  He  con- 
tinued in  possession  six  years,  and  died  without  issue,  hav- 
ing devised  the  copyhold  estates  to  his  brother  Peter  TVal- 
raven  Shoiuell,  and  his  heirs. 

Peter  TValraven  Showell  was  admitted  under  the  will  of 
J,  Showell,  and  afterwards  died,  leaving  a  son,  Joh)i  Jos, 
Showell,  and  by  will  devised  the  estate  in  trust  for  his  ^on, 
charged  with  an  annuity  to  Jajie  his  wife. 

On  the  death  of  Peter  Walraven  Showell,  the  plaintiff 
Frances  claiming  the  copyhold  in  possession  under  the  will 

3  L 
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Forrester  v. 
Cotton,  6,  9, 
10th  Dec.  1760, 
ante.  Pulteney 
V.  Lord  Dar' 
lington. 


of  Henrietta,  brought  her  bill  for  an  account  of  rents  and 
profits,  and  to  have  a  surrender  of  the  copyholds. 

^Defendants  insisted  that  Henrietta  had  no  power  to  dis- 
pose of  the  copyholds ;  but  that,  upon  her  death,  J ohn 
Showell  was  entitled  to  the  inheritance,  under  the  will  of 
oldi  Peter  Walraveu. 

For  the  plaintiff  it  was  argued  to  be  the  case  of  election, 
like  Noyes  v.  Mordaunt;  (1)  and  that  John  Showell  had 
made  his  election  by  proving  the  will,  and  being  admitted 
to  the  copyholds  under  the  will  of  Henrietta, 

For  the  defendant  it  was  argued,  that  J.  Showell  was 
under  no  necessity  to  make  an  election,  but  was  entitled  to 
the  copyhold  estates  in  his  own  right,  under  the  will  of  old 
Peter  Walraven,  and  also  to  the  bequests  in  Henrietta's 
will.  That  Henrietta  did  not  intend  to  dispose  of  what  was 
not  her  own,  but  that  which  she  conceived  she  had  a  power 
to  dispose  of,  which  differed  this  case  from  Noyes  v.  Mor- 
daunt ;  and  the  cases  of  Herle  v.  Greenbanh,  (2)  and 
Greaves  v.  Boyle^  (3)  w^ere  cited.  That  if  it  was  matter  of 
election,  J.  Showell  had  done  nothing  to  determine  his  elec- 
tion to  take  under  the  will.  His  proving  the  will  was  no- 
thing ;  he  was  admitted  under  the  will  of  Peter  as  well  as 
Henrietta,  and  surrendered  the  premises  to  the  use  of  his 
own  will,  and  afterwards  devised  them,  which  are  acts  of 
ownership. 

Lord  Apsley,  Chancellor  : 

Henrietta  conceived  she  had  a  power  to  dispose  of  the 
copyholds,  and  meant  to  give,  what  she  had  a  right  to  give, 
not  to  give  what  she  had  not.  There  is  no  direct  proof  that 
she  meant  to  dispose  of  the  copyholds,  if  she  had  no  power 
to  dispose  of  them.  It  is  not  matter  of  election.  Herle  v. 
Greenhank  is  very  strong.  In  Greaves  v.  Boyle,  covenant 
to  settle  real  estate,  and  devise  of  personal  in  satisfaction, 
Lord  Hardwicke  doubted  whether  it  was  a  satisfaction ;  but 
being  a  condition  expressed,  he  held  it  a  satisfaction  on  the 
authority  of  Jenkins  v.  Jenkins,  but  said  the  Court  ought 
to  go  no  further.  (4)    Length  of  time  in  this  case  is  a  great 


(1)  2  Vern.  581. 

(2)  3  Atk.  695.    1  Ves.  298. 

(3)  1  Atk.  509. 

(4)  The  doctrine  laid  down  in  this 
case,  on  the  first  point,  has  been  over- 
ruled, though  it  has  been  thought  that 


the  decision  might  be  supported  on  the 
ground  of  length  of  time,  Whistler  v. 
Webster^  2  Ves.  jun.  370,  371.  in 
which  case  the  Master  of  the  Rolls, 
said,  "  I  am  obliged  to  say  Cull  and 
Showell  is  erroneous  if  founded  on  the 
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objection  to  the  relief.    J".  Showell  was  admitted,  and  sur-  Cull  and 

rendered  thirty  years  before  the  bill  filed.    The  quantum  of  ^^^^ 

the  residue  was  uncertain,  and  cannot  appear  to  the  Court  Showell 

at  this  time.    Upon  the  authority  of  ^Herle  v.  Greenbank,  and  Others, 

and  Greaves  v.  Boi/le,  and  the  length  of  time,  I  have  no  [  *  729  ] 
doubt. 

Dismiss  the  Bill. 


argument  first  urged;  but  there  is  ano- 
ther point  in  that  case  very  material, 
viz.  the  length  of  time.  It  was  impos- 
sible to  tell  of  what  the  personal  estate 
consisted,  and  no  person  can  be  put  to 
elect,  without  a  clear  knowledge  of 
both  funds."    And  see  Thelluson  v. 


Woodford^  13  Ves.  221.  Welby  v. 
Welby^  2  V.  &  B.  199.  In  Moore  v. 
Butler.,  2  S.  &  Lef.,  267.,  Lord  Re- 
desdale  would,  however,  seem  to  have 
recognized  the  principle  laid  down  in 
the  principal  case. 


SUPPLE  and  WIFE  against  LOWSON.  Case  356. 


At  the  Rolls, 

i-T  •!    T»       ,         -T*    c       ^ .  -1  5th  July  1773. 

[L,b.  Reg.  1772.  B.  fo.  241.]  [S.  C.  13  Hills 

  MSS.  377.] 

Jane  Wright,  having  two  brothers  (of  which  the  defendant  ^ch"e^to°H 
was  one)  and  two  sisters,  and  several  nephews  and  nieces,  by  brother  ia 
her  will,  dated  21st  September  1767,  gave  500/.  to  the  plain-  o7amo°ng!!/rr 
tiff  Margaret  her  niece,  to  be  paid  at  twenty-one,  or  mar-  of  testator's 

«5  ^  ^  .  relations,  and 

riage,  and  also  legacies  to  two  other  nieces,  and  gave  the  in  such  man- 

residue  of  her  personal  estate  to  her  brother  the  defendant,  he  should  think 

in  trust,  to  pay,  apply,  and  dispose  thereof,  unto  and  amongst  fit,  without 

such  of  her  relations  at  such  times,  and  in  such  manner  and  ic  jacies^bofore 

proportions,  as  he  in  his  discretion  shall  judge  most  proper,  fhg^'"^^J[^j.'^^, 

without  having  any  regard  to  the  legacies  by  her  therein  be-  tended  to  tile 

fore  specifically  given  ;  and  made  the  defendant  executor.  llrje "ami  not 

conliucd  to  next  of  kin.(l) 

Bill  for  payment  of  the  500/.  legacies,  and  such  share  of 
the  residue  as  plaintilf  Margaret  shall  be  entitled  to. 

Upon  hearing,  directions  were  given  for  taking  the  account, 
and  payment  of  the  500/.,  with  usual  directions  for  a  settle- 
ment ;  and  the  Master  was  directed  to  iiupiirc  and  state  what 


(1)  Sec  Eds:c  v.  'Salisbiirj/y  ante,  70. 
3  L  2 
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^^^^^^  ^'^^  relations  the  testatrix  left  at  the  time  of  her  decease,  and  in 
ao-ainst  ^^^^  degree  of  kindred  respectively  ;  and  to  inquire  whether 
LowsoN.  defendant  had  paid  and  applied  any,  and  what  part  of  the 

residue,  for  the  benefit  of  any,  and  which  of  the  relations  ; 
and  consideration  of  further  directions  was  reserved. 

The  Master  made  his  report,  and  stated  the  several  per- 
sons who  were  related,  and  their  degrees  of  relationship,  viz, 
two  brothers  and  two  sisters,  several  nephews  and  nieces, 
and  two  great  nephews  ;  and  that  one  of  the  sisters  had  been 
paid  500/. 

The  cause  came  on  this  day  for  further  directions,  when  it 
was  insisted,  1st,  on  the  part  of  one  of  the  next  of  kin,  That 
the  relations  at  large  were  not  objects  of  the  bounty,  but 
only  the  next  of  kin. 
[  730  ]  2d,  It  was  insisted  by  the  plaintiff,  that  the  trust  and  dis- 
cretion ought  to  be  taken  from  the  defendant,  1st,  Because 
he  was  one  of  the  relations,  and  ought  not  to  take  any  part 
himself,  being  only  a  trustee. 

2d,  That  if  he  could  take  any  part,  he  would  be  partial  to 
himself. 

3d,  Because  he  had  expressed  a  resentment  against  the 
plaintiffs,  and  would  exclude  them  in  the  distribution. 

For  the  defendants  it  was  said,  1st,  That  it  was  a  discre- 
tionary trust  in  the  defendant,  and  the  Court  will  not  take  it 
from  him,  nor  suppose  that  he  will  act  improperly ;  that  it 
will  be  time  enough  for  the  Court  to  interfere  when  he  does 
act  improperly  ;  that  he  had  expressed  no  improper  resent- 
ment against  the  plaintiffs,  but  was  offended  at  their  mar- 
riage, the  plaintiff  the  husband  being  a  journeyman  hair- 
dresser, and  had  run  away  with  and  married  his  wife,  with- 
out the  knowledge  of  her  relations. 

Sir  Thomas  Sewell,  Master  of  the  Rolls  : 

I  am  clear  that  the  defendant  has  a  discretionary  power  ; 
but  as  the  Court  ought  to  be  satisfied  that  the  whole  residue 
is  applied,  it  must  go  to  the  Master,  with  liberty  for  the  de- 
fendant to  lay  a  scheme  before  him  for  the  disposition  of  it. 
Am  clear  that  the  relations  at  large  are  the  objects  of  the 
bounty,  and  not  the  next  of  kin  only. 

Decree.  (2) 

(2)  Decree  "  His  Lordship  is  of  "  tribution  among  the  testator's  next  of 
"opinion,  that  according  to  the  true  "  kin;  but  is  at  liberty  to  make  the 
"  construction  of  the  said  will,  the  de-  same  amongst  the  testator's  relations 
"  fendant  is  not  coi»fined  to  make  dis-    "  at  large,  as  he  shall  think  proper." 
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JONES  against  COLLIER  and  Others.  ^^^e  357. 

  At  the  Rolls, 

8th  and  9th 

[Lib.  Reg.  1772.  A.  fo.  678.]  July  1773. 


Richard  Davis  devised  to  his  wife  his  dwelling  house  in  annuk7to^hir 
Chelsea,  together  with  the  household  goods  and  furniture^  for  wife  charged 

•  OH  Ills  rcsl 

her  life,  and  charged  all  his  freehold  estate  at  Chelsea  with  estate  and  sub- 

an  annuity  of  AOL  clear  of  taxes  and  outgoings,  to  be  paid  to  J^*^^^  another 
his  wife  quarterly  for  her  life,  with  power  of  distress  in  case     [  731  ] 

of  non-payment ;  and  after  charging  his  estate  with  the  pay-  ^""^jj^^ 

ment  of  another  annuity  of  40/.  to  his  nephew  t/o^/z  Jones  son,and  dTvis- 
for  life,  with  like  power  of  distress,  he  gave  his  dwelling  ^&c^^^^^^ 

house  and  furniture,  after  the  death  of  his  wife,  and  also  all  Held,  the  wife 

his  freehold  estates  at  Chelsea,  so  chargeable  as  aforesaid,  dower  and  the 

and  also  all  other  his  estates,  both  real  and  personal,  to  Col-  ajinuity  too, 

,  ^ ,  though  the  an- 

lier,  Kinnard,  and  Norris,  until  his  grand-niece  Mary  Ann  nuity  was  less 
Jones,  daughter  of  the  said  John  Jones,  shall  have  attained  do^e^(i) 
the  age  of  twenty-five  years  ;  and  if  she  die  before  that  age, 
then  he  gave  the  same  to  the  heirs  of  her  body,  as  tenants 
in  common ;  but  in  case  of  her  attaining  her  age  of  twenty- 
five  years,  then  he  gave  the  same  to  the  said  Mary  Ann 
Jones,  her  heirs  and  assigns ;  and  in  case  of  her  death  before 
twenty-five,  without  issue,  then  in  trust  to  permit  and  suffer 
the  said  John  Jones  to  receive  the  rents  and  profits  of  his 


(1 )  See  Arnolds .  Kempstead^  ante  466. 
Villareal  v.  Lord  Galzoay^  ante  682., 
and  Wake  v.  Wake,  1  V(  s.  jun.  335. 
But  see  contra  Pitts  v.  Snowdcn^  1  Bro. 
C.  C.  292.  in  note  French  v.  Davis^  2 
Ves.  jun.  577.  Pearson  v.  Pearson.)  1 
Bro.  C.  C.  292.  Foster  v.  Cook,  3  Bro. 
C.C.347.;  Greatorcx  v.  Gary,  6 Ves.6 1 5; 
from  which  cases  Mr.  Roper  deduces 
tlie  following  conclusion  :  that  whether 
an  annuity  or  rent  charge  he  given  to  the 
wife  out  of  the  particular  estate  in  which 
she  is  entitled  to  dower,  or  out  of  that 
Estate  enumerated  amongst  other  pro- 
perty, she  will  be  intitled  to  both  pro- 
visions, unless,  in  the  first  case,  the 


estate  is  insufficient  to  pay  the  annuity 
and  to  answer  her  dower ;  from  which 
circumstance  the  intention  would  be  ap- 
parent, that  her  husband  did  not  mean 
that  she  should  be  at  liberty  to  enforce 
both  her  claims  :  and  unless,  in  tlie  se- 
cond case,  when  upon  a  consideration 
of  the  whole  will,  such  an  inconsistency 
appears  between  tlie  provisionsor  limit- 
ations in  it,  and  the  right  to  dower, 
as  to  make  the  intention  manifest  and 
indubitable,  that  she  was  not  to  have 
the  benefits  intended  for  her  by  (ho 
will,  together  with  her  dower.  Husband 
and  Wife,  1  Vol.  p.  580. 
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Jones  said  estate  for  his  own  use  during  his  life  ;  and  after  his  de^ 
against  cease  gave  the  said  estate  to  the  child  or  children  of  the 
id  Others  ^^^^  John  Jones,  and  their  heirs  and  assigns^  as  tenants  in 
common,  with  remainders  over ;  and  orders  his  executors  to 
allow  and  apply,  until  his  grand-niece  Mary  Ann  Jones 
should  attain  twenty -five  years,  under  the  direction  of  his 
dear  wife,  to  whose  care  he  particularly  recommended  his 
said  grand-niece,  the  surplus  of  the  rents  and  profits  of  his 
said  estates,  subject  as  aforesaid,  for  her  maintenance  and 
education. 

He  then  takes  notice  that  he  had  contracted  for  sale  of 
part  of  his  estate,  [at  Chelsea^  and  orders  his  trustees  to  per- 
form the  contract,  and  lay  out  the  money  to  the  uses  he  had 
given  his  land. 

Bill  by  the  plaintiff  Mary  Ann  Jones  for  an  account. 

The  defendant,  the  widow,  claimed  the  annuity  and  dower 
too. 

The  decree  directed  the  accounts,  and  that  the  Master 
should  inquire  what  were  the  yearly  rents  or  value  of  the 
several  parts  of  the  testator's  freehold  estate,  and  in  par- 
ticular what  was  the  value  of  the  testator's  house  at  Chelsea, 
devised  to  the  widow  for  life,  and  which  house  she  admitted 
she  had  been  in  the  occupation  of  from  the  death  of  the  tes- 
[  ]  tator  her  husband ;  and  the  consideration  of  costs  and  fur- 
ther directions,  and  particularly  as  to  the  widow's  claim  of 
dower  out  of  the  testator's  estates,  was  reserved  until  after 
the  report. 

The  Master  made  his  report,  by  which  it  appeared  that  the 
widow's  dower  was  about  10/.  a- year  more  than  she  was  en- 
titled to  under  the  will,  exclusive  of  the  furniture  and  house- 
hold goods. 

Q.  Whether  she  was  entitled  to  both  the  devise  and 
dower  ? 

For  the  plaintiff,  the  principle  laid  down  in  Lawrence  v. 
Lawrence,  and  Leman  v.  Leman  was  admitted  but  it  was 
argued,  that  if  the  testator's  intention  appeared  that  the 
widow  should  not  have  both,  she  must  make  her  election ; 
and  that  it  was  not  necessary,  in  order  to  put  her  to  an  elec- 
tion, that  the  testator's  intention  should  be  expressly  declared ; 
it  is  sufficient  if  it  appears  by  construction  on  the  will.  That 
in  this  case,  the  disposition  he  has  made  shews  he  did  not 
intend  she  should  have  both ;  for  he  has  devised  all  his  estate 
upon  trust  for  his  niece,  subject  to  the  annuities  to  his  wife 
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and  Johji  Jones,  and  subject  to  the  wife's  life  interest  in  the      J  ones 
dwelling  house  and  furniture,  by  which  he  meant  that  the      against , 
estate  should  be  liable  to  no  other  charges  or  interest;  and  Others 
the  cases  of  Arnold  v.  Kempstead,   before  Lord  Northing- 
ton,  and  Villareal  v.  Lord  Galway,  [ante  682]  before  Lord 
Camden,  were  cited  as  authorities  in  point. 

For  the  defendant,  the  general  principle  was  insisted  on ; 
and  the  several  cases  of  Lawrence  v.  Lawrence,{2)  Lemmi 
V.  Lenian,{d)  and  Pitt  y,  Snoivdon,{A)  before  Lord 
wicke,  were  cited  ;  the  last  of  which  was  said  to  be  in  point. 

Sir  Thomas  Sewell^  Master  of  the  Rolls : 

This  is  a  question  of  intention.  It  is  not  necessary  that 
the  testator  should  expressly  declare  his  intention  3  it  is  suf- 
ficient if  it  appears  from  circumstances. 

Lord  King  laid  hold  of  the  word  provision,  and  considered 
the  devise  as  intended  to  be  a  satisfaction,  provision  being 
one  of  the  words  of  the  statute. 

This  is  a  stronger  case  than  Arnold  f .  Kempstead,  and  ||  733  j 
Villareal  v.  Lord  Galway,  Pitt  v.  Snowdon  is  a  strong 
case ;  but  it  might  be  consistent  to  take  both.  In  the  other 
two  cases  the  Court  differed  from  Lord  Hardivicke' s  opi- 
nion in  Pitt  V.  Snowdoti,  Here  the  testator  seemed  to  think 
every  thing  in  his  power.  He  expresses  himself  with  respect 
to  the  rents  and  profits,  so  as  to  exclude  all  idea  of  dower. 
He  directs  the  surplus  rents  and  profits,  subject  as  aforesaid, 
to  be  applied.  This  difibrs  from  the  expression  of  his  estate, 
which  might  admit  of  claim  of  dower.  When  he  entered 
into  a  contract  for  sale  of  part  of  his  estate,  he  considered 
himself  as  having  power  to  dispose  free  from  dower,  and 
directs  his  trustees  to  complete  the  contract,  and  convey  to 
the  purchaser.  He  then  orders  the  purchase-money  to  be 
laid  out  in  lands  or  securities,  and  settled  to  the  same  uses 
as  he  had  before  directed  with  respect  to  the  land.  The  in- 
quiry directed  is  not  material. 

Decree  the  widow  to  make  her  election.  (5) 


(2)  1  Eq.  Ca.  Abr.  219.  3  Bro.  P. 
C.  483.  8vo.  edit. 

(3)  2  Kq.  Ca.  Abr.  353. 

(4)  S.C.  but  not  S.  P.  3  Atk.  750. 

(5)  His  Jiordsliip  doth  dochuo,  tliat 
according  to  the  true  coiibtructioii  of  the 


testator's  will,  tlie  defendant,  the  wi- 
dow, is  not  entitled  to  claim  her  dower 
at  common  law,  and  also  to  take  tiie 
jnovision  made  for  her  by  the  will,  and 
that  she  must  elect  (o  claim  her  dower, 
or  take  under  the  said  will. 
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Case  358. 


Ex  parte  CARTER,  in  the  Matter  of 


Bankrupt. 


5th  Nov.  1773. 

[Hill's  MSS. 
13  Vol.  383.] 

Two  separate 
mortgages  of 
different 
estates  to  the 
same  person  ; 
purchaser  of 
the  equity  of 
redemption 
of  one  of  them 
cannot  redeem 
that  mortgage 
only,  but  must 
redeem 
hoth.(l} 


[  734  ] 


[No  Entry.] 


The  bankrupt  had  made  two  separate  mortgages  of  two  dif- 
ferent estates  to  the  same  person,  and  afterwards  sold  the 
equity  of  redemption  of  one  of  them  to  the  petitioner  Carter, 
A  commission  being  taken  out,  Carter  petitioned  that  he 
might  redeem  the  mortgage  upon  the  estate  he  had  pur- 
chased. It  was  objected  on  the  part  of  the  mortgagee,  that 
he  must  redeem  both  the  mortgages,  or  neither ;  and  the 
case  of  Titley  v.  Davis,  before  Lord  Hardiuicke,  upon 
appeal  from  the  Rolls,  was  cited,  where  two  estates  were 
separately  mortgaged  to  the  same  person,  by  one  and  the 
same  deed.  The  purchaser  of  the  equity  of  redemption  of 
one  of  the  estates,  brought  a  bill  to  redeem  the  estate  which 
he  had  bought ;  and  held  by  the  Master  of  the  Rolls, 
that  he  was  not  entitled  to  redeem  one  only,  but  must  re- 
deem both  ;  and  the  decree  affirmed  by  Lord  Hardivicke, 
Also  the  case  of  Trihourg  v.  Lord  Pom  fret  and  Wilkins,  at 
the  Rolls,  16th  July  1773*  The  plaintiff  had  two  distinct 
mortgages  upon  two  different  estates,  made  by  the  defendant 
Wilkins,  by  different  instruments.  Lord  Pomfret  had  a  se- 
cond mortgage  upon  one  of  the  estates  only.  Bill  to  be  re- 
deemed by  Lord  Pomfret  and  Wilkins,  or  to  foreclose.  Sir 
Thomas  Seivell,  Master  of  the  Rolls,  decreed  Lord  Pomfret 
to  redeem  both  mortgages,  or  to  stand  foreclosed.  (2) 

Petition  dismissed,  without  prejudice  to  the  petitioner 
bringing  a  bill. 


(1)  This  doctrine  has  been  confirmed 
by  subsequent  cases.  See  in  Jones 
V.  Smithy  2  Ves.  jun.  377.  Ireson  v. 
Dean^  2  Cox,  425.  See  Willie  v.  Lugg^ 
2  Eden.  80. 

(2)  From  the  Registrar's  Book  it  ap- 
pears, that  the  case  of  Tribourgv.  Earl 
of  Pomfret,  was  as  follows.  Thomas 


Bird,  by  indenture  of  3d  July,  1764, 
mortgaged  certain  leaseholds  to  the 
plaintiff  for  400^.:  and  by  indenture 
of  27  March,  1765,  he  mortgaged 
other  leaseholds,  to  the  plaintiff,  for  a 
further  sum.  of  500^. :  afterwards  the 
plaintiff  advanced  Bird  a  further  sum  of 
222/.,  with  which  further  sum,  by  inden- 
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ture  of  13tli  May,  1769,  the  first-men- 
tioned premises  were  charged.  On  the 
20th  March,  1769,  Bird  mortgaged  the 
first-mentioned  premises  to  the  Earl  of 
Pomfret.  Bird  then  became  bankrupt, 
and  JVilkins  was  appointed  assignee  of 
his  estate.  The  plaintiff  brought  his 
bill  of  foreclosure  against  Wilkins^  Bird^ 
and  the  Earl  of  Pomfret.  The  decree 
directed  an  account  of  what  was  due 
to  the  plaintiff,  in  respect  of  the  three 


several  sums  advanced  by  him,  and  or- 
dered upon  the  Earl  of  PomfreVs  pay- 
ing what  should  be  found  due,  the 
plaintiff  should  convey  the  premises  to 
him,  but  in  default  of  payment  by  the 
Earl,  he  was  to  stand  foreclosed,  and 
Wilkins  was  to  be  at  liberty  to  redeem 
within  a  certain  time,  if  not,  to  stand 
foreclosed.  Lib.  Reg.  1772.  A.  fo.  681. 
— — See  Sish  v.  Hopkins^  Appendix  B. 


Sir  WILLIAM  OWEN,  JOHN  WILLIAMS,  and  Others,    Case  359. 
against  FRANCES  WILLIAMS,  and  Others. 


[Lib.  Reg.  1773.  B.  fo.  444] 


26th  Nov.1773. 


Kyffin  Williams  being  possessed  of  a  leasehold  estate  near  Tenant  for 
Chester,  held  of  the  Crown,  and  which  was  usually  let  out  to  mainders  over 
under-lessees  upon  fine  and  small  rents,  by  will  devised  it  to     ^  crown 

Igbsc  lor  yccirSy 

his  wife  for  life ;  remainder  to  his  brother  John  Williams  applies  for  a 
for  life  ;  remainder  to  his  first  and  other  sons,  in  tail  male,  ^^^^^^^^  ^/^/^^  > 

^  ^  ^  a  powerful  op- 

with  remainders  over  3  and  made  his  wife  executrix,  and  af-  ponent  applies 
terwards  died.  The  lease  being  near  expiring,  and  the  estate  the  tenantVor 
lyiriff  near  Chester.        ffivinj?  a  parliamentary  interest  there,      s^^'^^  "P 

^  7  ^  her  pretensions 

Lord  Grosvenor,  then  Sir  Richard  Grosvenor,  in  1/62,  ap-  for  a  sum  of 
plied  to  the  Treasury  for  the  grant  of  a  reversionary  term.  ^ont^shaUbc 
Mrs.  Williams  also  applied.    Lord  Grosvenor  having  the  settled  to  the 
better  interest,  the  Treasury  were  disposed  to  oblige  him,  the^estatc  was. 
but  recommended  it  to  him  to  make  terms  with  Mrs.  TFil-  (0 
Hams,    Accordingly  he  offered  her  3,000/.  which,  by  the 
advice  of  her  friends,  and  being  satisfied  that  the  Treasury 
would  not  renew  with  her,  she  was  induced  to  accept :  and 
a  reversionary  lease  was  granted  to  Lord  Grosvenor,  after  the 
expiration  of  the  then  existing  lease,  which  Mrs.  TFilliams 
was  in  possession  of,  and  held  and  enjoyed  till  it  expired. 

The  bill  prayed  amongst  other  things  to  have  the  3,000/. 
laid  out  and  settled  to  the  same  uses  as  the  leasehold  estate 
was  devised  by  the  will  of  Kyffin  TFilliams. 


(I)  See  Taster  v.  Marriot,  ante  668,  and  note  tliore. 
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Owen         0.  Whether  Mrs.  Williams  is  entitled  to  the  3,000/.  for 
and  Others   her  own  benefit  ?  or^  Whether  it  is  not  liable,  and  ought  to 
Wn^TiAMs       settled  to  the  uses  to  which  the  estate  was  by  the  will  ? 
and  Others.       *For  the  plaintiff  it  was  argued,  That  the  3,000/.  ought  to 
[  *  736  ]   follow  these  uses.    It  was  admitted  that  no  precedent  was  to 
be  found  where  the  case  was  exactly  the  same  as  the  present ; 
but  it  was  insisted,  that  the  determinations  with  respect  to 
renewed  leases,  or  reversionary  terms,  being  subject  to  the 
uses  of  the  old  terms,  are  authorities  in  point.    That  the 
principle  upon  which  those  determinations  were  founded, 
apply  to  and  ought  to  govern  this  case.    That  if  a  reversion- 
ary term  had  been  granted  to  Mrs.  Williams,  it  would  have 
been  liable  to  the  same  uses  as  the  old  term.  That  the  3,000Z. 
was  given  to  her  in  lieu  and  compensation  of  the  reversionary 
term,  and  ought  to  be  liable  in  the  same  manner  as  the 
reversionary  term  itself  would  have  been  liable.    And  several 
authorities  were  cited  to  shew,  that  a  renewed  term,  or  rever- 
sionary term,  was  held  liable  to  the  uses  of  the  old  term  : — 
Keech  v.  Sandford,(^)  where  the  new  lease  was  granted  to  the 
guardian  of  an  infant :  Taster  v.  Marriot  at  the  Rolls,  and 
afterwards  before  Lord  Camden,  upon  appeal,  in  April  1768, 
where  the  reversionary  term  was  granted  to  a  tenant  for  life ; 
and  Raive  v.  Chichester  (3)  March  177?    where  the  rever- 
sionary term  was  granted  to  a  tenant  for  life,  in  which  case 
there  were  very  particular  words  in  the  devise  of  the  old  term, 
favouring  the  pretensions  of  the  tenant  for  life,  to  take  the 
reversionary  term  to  her  own  benefit. 

On  the  other  side  it  was  argued.  That  the  3,000/.  was  in- 
tended merely  for  the  benefit  of  the  widow,  a  personal  consi- 
deration to  her  without  any  regard  to  the  interest  of  re- 
mainder-men, John  Williams  and  his  son.  That  Hugh 
Williams,  under  whom  Kyffin  Williams  claimed,  had  by  his 
interest  obtained  a  reversionary  lease  of  this  estate,  and  by 
that  means  deprived  the  Hi/de  family  of  it,  who  were  in  pos- 
session of  the  old  lease.  The  widow  was  the  only  active 
person,  and  made  great  interest  upon  the  occasion :  that 
when  she  had  agreed  to  accept  the  3,000/.  she  gave  notice  of 
it  to  John  Williams  and  his  son,  who  was  at  age  ;  and  that 
they  did  not  stir  in  the  affair,  but  acquiesced  in  what  she  had 
done.    And  it  was  said  to  be  like  the  case  of  Isald  v.  Fitz- 


(2)  1  Eq.  Ca.  Abr.  741. 


(3)  Ante  715. 
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gerald,  in  the  House  of  Lords,  where  there  was  an  agree-  Owen 
ment  by  the  guardian  of  the  infant,  and  an  acquiescence  by  the  ^^^^J^^^^^ 
infant  for  15  years  after  he  came  of  age.    That  3,000/.  was  -^j^^liams 
not  equal  to  her  interest  in  a  reversionary  *term,  by  reason  Others, 
that  she  would  have  renewed  the  under  leases,  and  taken    [  *736  ] 
near  5,000/.  for  fines. 

And  {inter  alia)  Lord  Grosvenor  was  examined  as  an  evi- 
dence to  prove,  that  he  intended  the  3,000/.  for  her  benefit. 
Several  orders  of  reference  to  the  Surveyor-General,  by  the 
Lords  of  the  Treasury,  and  his  reports  thereon,  were  read, 
particularly  upon  Sir  Richard  Grosvenor's  petition,  that 
Sir  Richard  did  not  pretend  to  any  present  interest,  and  that 
the  Surveyor-General  never  advised  the  granting  leases  to  per- 
sons having  no  claim  or  equitable  interest  in  the  premises,  in 
prejudice  of  the  tenants  in  possession.    Also  a  report  in 
favour  of  Mrs.  Williams,    Also  a  subsequent  order  of  the 
Treasury,  for  the  Surveyor-General  to  inquire  into  the  cir- 
cumstances of  the  grant,  when  made  to  Kyffin  Williams,  and 
his  report  thereon,  certifying  that  the  premises  were  for- 
merly in  grant  to  the  family  of  the  Hydes,  and  that,  when  ten 
years  were  to  come  in  the  last  lease,  which  was  granted  to 
Mleanor  Hyde,  a  reversionary  term  was  granted  to  Hugh 
Williams,  under  whom  Kyffin  Williams  claimed ;  and  that 
he  was  informed  by  Mr.  Manwaring,  agent  for  Mrs.  Williams, 
that  the  lease  granted  to  Hugh  Williams,  was  in  consequence 
of  an  agreement  between  him  and  Eleanor  Hyde,  and  that 
she  received  a  consideration  out  of  the  profits  to  the  time  of 
her  death,  which  happened  nine  years  after  the  expiration  of  • 
the  old  lease.    It  appeared  that  John  Williams,  after  Mrs. 
Williams  had  given  him  notice,  presented  a  petition  to  the 
Treasury,  in  opposition  to  Sir  Richard  G^^osvenof,  praying 
that  a  reversionary  term  might  be  granted  to  the  uses  in 
Kyffin  Williams's  will,  and  in  the  petition  stated,  that  Mrs. 
Williams  was  only  tenant  for  life,  and  that  it  was  not  in  her 
power  to  sell  or  dispose  of  the  lease. 
Lord  Apsley,  Chancellor : 

This  is  a  clear  case.    It  is  an  established  rule,  that  if  one      one  having 

.....  a  particular 

havmg  a  particular  interest  in  a  leasehold  estate,  obtains  a  interest  iu  a 

renewal  of  the  lease,  it  shall  be  for  the  benefit  of  all  the  per-  jjXiU)^  for ' 

sons  interested  in  the  old  lease.     Rumford  3Iarkct  is  a  iKMiefit  of  all 

strong  case,  and  the  principle  upon  which  it  was  deternuiicd  the  o\a  lease] 
has  been  adhered  to.    The  other  cases  were  determined  on 
the  same  foundation.    If  Mrs.  Williams  could  not  renew, 
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Owen      the  Court  will  not  suffer  her  to  sell.    The  Question  then  is, 

and  Others  Whether  the  remainder-men  have  done  any  thing  to  bind 

themselves  ?    It  was  said  they  have  consented  to  Mrs. 
Williams    rrr-iT        i        •  • 

and  Others.  ^ ^M^a^s  bargaining  for  herself ;  like  the  case  of  Isald  v. 

Fitzgerald,  lately  in  the  House  of  Lords,  But  there  has 
been  no  acquiescence  here.  When  John  Williams  and  his 
son  had  notice,  they  presented  a  petition  to  the  Treasury  as 
soon  as  they  knew  that  Mrs.  TFilliams  was  bargaining  for. 
herself,  stating  her  petition,  and  also  the  will,  to  shew  that 
it  was  not  in  her  power  to  sell  the  estate. 


Case  360.  Sir  CHARLES  THOMPSON  and  Others,  Executors  of 
Lord  CHESTERFIELD,  against  EUGENIA  STAN^ 
HOPE,  Widow,  and  JOHN  DODSLEY, 


23d  March, 
1774. 


[No  Entry.] 


Injunction  to 
restrain  the 
executor  of 
the  person  to 
whom  they 
were  written 
from  publish- 
ing private 
letters,  with- 
out leave  of 
the  executors 
of  the  person 
who  wrote 
them. 


The  late  Farl  of  Chesterfield  had  a  natural  son,  Philip 
Stanhope,  who  went  abroad,  and  was  in  a  public  character. 
Before  he  died.  Lord  Chesterfield  corresponded  with  him  for 
many  years ;  in  some  of  his  letters  drew  the  characters  of 
persons,  and  wrote  upon  the  subject  of  politics ;  in  others 
he  wrote  upon  education,  and  instructions  to  his  son  for  his 
conduct  in  life;  and  it  was  said  that  those  letters  formed  a 
complete  system  of  education.    On  the  death  of  Philip,  the 
defendant,  his  widow,  and  two  sons,  came  over  to  Etigland 
in  1769,  and  were  affectionately  received  by  Lord  Chester- 
Jield,  who  put  the  children  to  school,  and  by  his  will  left 
each  of  them  an  annuity  of  100/.  and  also  gave  them  10,000/. 
The  widow  delivered  up  to  Lord  Chesterfield  the  characters, 
having  first  taken  copies  of  them,  but  did  not  deliver  up  the 
other  letters ;  and  after  his  death,  which  happened  in  177^^ 
the  widow  agreed  with  the  defendant  Dodsley,  who  is  a 
bookseller,  for  printing  and  publishing  the  letters  on  edu- 
cation and  instructions  to  his  son ;  and  public  notice  was 
given  of  it  in  the  newspapers  by  several  advertisements,  the 
first  of  which  was  in  November  last. 
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Thompson 
and  Others 


Stanhope 
and 

DODSLET. 


Bill  by  the  plaintiffs,  to  restrain  the  defendants  from  print- 
ing and  publishing  the  letters,  and  to  have  the  original  let- 
ters and  copies  delivered  up  to  the  plaintiffs. 

*The  defendant,  the  vi^idow,  in  her  answer  said,  Being  fre- 
quently in  company  with  Lord  Chesterfield,  she  one  day 
mentioned  to  him,  that  she  thought  the  letters  he  wrote  to  [*  738  ] 
her  late  husband,  would  form  a  fine  system  of  education  if 
published,  or  to  that  effect  5  to  which  his  Lordship  answer- 
ed, "Why,  that  is  true,  but  there  is  too  much  Latin  in 
them but  did  not  express  any  disapprobation  in  publish- 
ing the  same ;  and  that  some  little  time  after  such  conversa- 
tion. Lord  Chesterfield  requested  her  to  restore  to  him  some 
characters,  which  he  had  given  to  her  late  husband,  declar- 
ing at  the  same  time,  upon  his  word  and  honour,  that  he 
desired  to  have  those  characters  which  were  of  particular 
people  returned  to  him,  only  with  an  intent  to  burn  or  de- 
stroy them ;  and  that  she  soon  afterwards,  about  the  latter 
end  of  the  summer  1769,  carried  the  characters  to  him,  at 
his  house  at  BlacJdieath,  and  at  the  same  time  took  with 
her  the  letters,  and  that  Lord  Chesterfield  took  the  original 
characters,  and  assured  her  upon  his  honour,  that  he  meant 
to  burn  or  destroy  them,  but  declined  taking  the  letters,  or 
even  looking  at  them,  and  told  her  she  might  keep  them, 
or  to  that  effect.  She  admitted  that  she  has  copies  of  the 
characters  which  she  delivered  to  Lord  Chesterfield,  but  the 
same  are  not  nor  ever  were  intended  to  be  published  in  the 
books  advertised  to  be  sold,  or  any  otherwise. 

And  now  the  plaintiffs  moved  for  an  injunction  to  stay 
printing  and  publishing  the  letters  and  characters. 

For  the  plaintiffs  it  was  insisted.  That  a  person  has  no 
right  to  print  and  publish  letters  which  he  receives,  without 
the  consent  of  the  correspondent  who  wrote  them.  That 
his  property  in  the  letters  does  not  extend  so  far.  If  it  did, 
mischievous  consequences  would  follow  in  abundance  of 
cases.  That  the  consent  of  Lord  Chesterfield  was  necessary 
in  his  life-time,  and  of  his  executors  after  his  death.  That 
neither  the  one  nor  the  other  have  given  their  consent. 
That  Lord  Chesterfield  taking  the  characters  and  leaving  tlie 
letters  in  her  hands,  is  not  evidence  of  his  consent  to  her 
printing  the  letters.  He  did  not  choose  that  the  characters 
should  be  shewn  to  any  body,  nor  seen  even  by  chance,  and 
therefore  burnt  them.  And  as  to  the  letters,  the  answer 
says,  that  he  declined  taking  them,  and  told  her,  not  that 


[  739  ] 
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she  might  print  and  make  any  use  of  them  she  pleased,  but 
only  that  she  might  keep  them.  That  the  widow  appears 
to  have  misbehaved  in  keeping  copies  of  the  characters ;  anci 
though  she  says  they  were  not  intended  to  be  published  in 
the  books  advertised,  or  any  otherwise,  yet  she  may  alter 
her  mind,  and  do  it  some  time  or  other,  unless  restrained  by 
injunction. 

On  the  other  side  it  was  argued.  That  the  letters  contain 
a  system  of  education,  and  useful  instructions,  and  would 
be  serviceable  to  the  public.  That  Lord  Chesterfield,  if  liv- 
ing, would  have  no  objection  to  their  being  printed,  and  in 
fact  did  make  no  objection,  when  the  widow  mentioned  to 
him  in  conversation,  that  they  would  form  a  fine  system  of 
education  if  published,  but  said  there  was  too  much  Latin  in 
them.  That  when  Lord  Chesterfield  declined  taking  the 
letters,  and  told  her  she  might  keep  them,  he  meant  she 
might  do  as  she  pleased  with  them.  That  if  the  words  of 
the  then  conversation  do  not  of  themselves  import  so  much, 
yet  coupled  with  the  former  conversation,  when  publication 
was  mentioned  by  her,  they  do  import  so  much.  That  the 
executors  are  to  be  presumed  to  have  given  their  consent, 
for  they  did  not  forbid  the  printing,  nor  file  their  bill  till 
the  first  of  this  month,  though  the  advertisements  had  been 
in  the  public  newspapers  ever  since  November.  That  they 
ought  not  to  have  laid  by  and  permitted  the  defendants  to 
put  themselves  to  the  expence  of  printing  the  letters,  which 
is  very  great,  and  just  as  they  are  going  to  be  published,  to 
interfere  and  stop  the  publication. 

Lord  Aps LEY,  Chancellor,  was  very  clear  that  an  injunc- 
tion ou^ht  to  be  granted.  That  the  widow  had  no  right  to 
print  the  letters  without  the  consent  of  Lord  Chesterfield^ 
or  his  executors.  That  she  had  obtained  neither  the  one  nor 
the  other.  That  Lord  Chesterfield,  when  he  declined  taking 
the  letters,  and  said  she  might  keep  them,  did  not  mean  to 
give  her  leave  to  print  and  publish  them.  That  she  did  very 
ill  in  keeping  copies  of  the  characters,  when  Lord  Chester- 
field meant  that  they  should  be  destroyed  and  forgot.  That 
the  executors  cannot  be  said  to  have  given  their  consent, 
though  his  Lordship  thought  they  would  have  done  better  if 
they  had  applied  earlier,  before  the  expence  of  printing  was 
incurred.  He  said  it  was  within  the  reason  of  several  cases 
where  injunctions  had  been  granted,  and  cited  the  case  of 
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Mr.  Forrestei',  (2)  of  Mr.  TFehb,  (3)  of  Mr.  Pope's  Letters 
printed  by  Curl,  (4)  and  Lord  Clarendon's  Life,  advertised 
lo  be  published  by  Dr.  Shebbeare.  (5) 

Ordered  an  injunction  till  hearing,  but  recommended  it  to 
the  executors  to  permit  the  publication,  in  case  they  saw  no 
objection  to  the  work  upon  reading  it,  and  having  the  copies 
delivered  to  them.  (6) 


Thompson 
and  Others 

against 
Stanhope 
and 

DODSLEY. 


(2)  Forresters.  Waller^  13  June 
1741,  4  Burr.  2331.  2  Bro.  P.  C. 
8vo.  edit.  138. 

(3)  Webb  V.  Rose,  24  May  1732, 
cited  2  Bro.  P.  C.  Svo.  edit.  138. 

(4)  Pope  v.  Curl^  2  Atk.  342. 

(5)  Duke  of  Queensbury  v.  Sheb- 
beare, 2  Eden  329.  See  the  obser- 
vations of  Lord  Eldon  on  the  principal 
case  in  Pritchard  v.  Gee,  2  Swanst. 
425.,  where  the  doctrine  of  Lord  Hard- 
wicke  in  Pope  v.  Curl,  ub.  sup.,  that 
the  receiver  of  a  letter  has  at  most  a 
joint  property  with  the  writer,  which 
does  not  give  him  a  licence  to  pubUsh, 
was  recognized  and  acted  upon.  See 


 V.  Eaton,  13  April,  1813,  cited 

2  V.  &  B.  23.    Dr.  Paley's  case,  cited 


ib.,— and  Earl  of  Granard  w.Dunkin, 
1  Ba.  &  Be.  209.,  where  an  injunction 
was  granted  (on  bill  filed)  by  the  execu- 
tor of  the  writer.  But  the  acts  of  the 

parties  may  supply  reasons  for  not  res- 
training the  publication  of  letters,  Lord 
and  Lady  Percival  v.  Phipps,  2  Ves. 
&  B.  19.,  and  per  Lord  Eldon  in  Gee 

V.  Pritchard,  ub.  sup.  See  Macklin 

V.  Richardson,  ante  694.  Dodsley  v. 
Kinnersley,  ante  403. 

(6)  The  Editor  has  not  been  able'to 
meet  with  any  Entry  in  L.  R.  of  the 

order  for  an  injunction.  There  is  an 

entry  on  the  10th  of  May  when  the 
motion  appears  to  have  been  brought 
on,  but  stood  over  for  the  defendant  to 
file  fresh  affidavits. 


against  LEACH 


CAMPBELL 
/ic  against  CAMPBELL.  (1) 


LEACH  and  THOMAS 


On  Appeal  from  the  Rolls. 
John  Campbell,  seised  of  the  manor  of  Nanibay,  and 


Case  361. 

Before  Lord 
Apsley,  C.  as-  n 
sisted  by  Lord  A^'^^^u 
C.  J.  De  Grey^^^  Z.- 
and  Lord  C.  B.  / ^'    *  ' 
S my  the,  4  th     /  - 
and  7  th  Feb, 
1775. 

[S.  C.  11  Hill 
MSS.  412.] 
Tenant  for  life 


of  estate  on  which  were  mines  opened,  with  power  to  let  leases  in  possession  for  twenty-one 
years,  reserving  best  rent,  leases  the  mines,  opened  and  unopened,  for  twenty-six  years, 
without  reference  to  the  power,  and  before  the  expiration  of  a  former  lease,  reserving  ore  as 
rent  to  him,  his  heirs,  and  assigns.  1st,  The  former  lease  shall  be  presumed  surrendered.  2d, 
The  lease  shall  bind  the  remainder-man  for  twenty-one  years,  .'^d.  Ore  is  quasi  rent  of  mines. 
4th,  Evidence  let  in  to  prove  the  lease  engrossed  and  executed  after  it  bore  date.  5th,  The 
rent  reserved  not  being  a  gross  sum  for  all  the  mines,  but  separate  on  each,  the  power  is  well 
executed  as  to  tiie  open  mines,  though  not  of  mines  unopened. (2) 


(1)   Mr.  Sugdcn  mentions,   in  his  search  without  success.    But  see  the 

Treatise  on  Powers,  page  709,  that  he  entry  from  tlie  minute  book  in  the  last 

has  searched  the  Registrar's  Hook,  for  note  to  this  case. 

the  decree  on  the  appeal  in  this  case,  and        (2)    See  the  observations  of  Lord 

has  not  been  able  to  meet  with  any  entry  Eldon  on  the  decision  in  this  case  E\ 

of  it.    Tiic  Editor  has  made  a  similar  parte  Smyth,  1  Swanst.  3.56. 
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Campbell  ^^^^^  Carmarthenshire,  in  1743  granted  a  lease  of  all 
against  mines  of  lead,  and  other  mines,  opened  and  unopened,  in, 
Leacii.  under,  or  upon  his  lands,  liberties,  or  estate,  in  the  parishes 
of  Llamvyr  ar  Ybryn  and  Shillycombe,  in  the  said  county, 
except  mines  of  coal  and  culm,  to  Leach  and  Thomas,  for 
twenty-one  years.  In  1732,  upon  the  marriage  of  his  son. 
Price  Campbell,  he  settled,  amongst  other  estates,  divers 
messuages,  lands,  tenements,  and  hereditaments,  in  the  county 
of  Carmarthen,  on  his  son  for  life,  and  after  his  death  to 
secure  a  jointure,  by  way  of  rent- charge,  on  his  wife  for  life, 
with  remainder  over  to  the  first  and  other  sons  of  the  mar- 
riage in  tail,  with  remainder  over;  and  in  the  settlement 
there  was  a  clause  enabling  the  son,  during  his  life,  when 
he  should  be  in  actual  possession  of  the  premises,  to  de- 
mise, lease,  or  grant,  the  said  messuages,  lands,  tenements, 
and  hereditaments,  other  than  and  except  the  capital  mes- 
suage called  Stackpole  House,  and  the  warren  therein  de- 
scribed, unto  any  person  for  one,  two,  or  three  lives,  or  for 
any  term  or  number  of  years  determinable  on  the  dropping 
[  741  ]  of  one,  two,  or  three  lives,  or  for  any  term  or  number  of 
years  absolute,  not  exceeding  twenty- one ;  such  demises, 
leases,  or  grants,  to  take  effect  in  possession,  and  not  in  re- 
version ;  and  so  as  there  should  be  reserved  the  best  and 
most  approved  yearly  rent,  to  be  incident  to  the  immediate 
reversion  of  the  premises,  that  could  be  reasonably  got  for 
the  same,  without  taking  any  fine  or  foregift  for  the  making 
thereof  ;  and  so  as  in  every  such  demise,  lease,  or  grant,  to 
be  made,  there  should  be  contained  a  clause  or  condition  of 
re-entry  for  non-payment  of  the  rent  or  rents  thereby  to  be 
reserved ;  and  so  as  there  should  not  be  contained,  in  any 
such  demise,  lease,  or  grant,  any  clause  or  clauses,  where- 
by any  power  or  authority  should  be  given  to  any  lessee 
whatsoever  to  commit  waste,  or  whereby  any  such  lessee 
should  be  exempted  from  punishment  for  committing  the 
same. 

The  mines  which  were  in  lease  to  Leach  and  Thomas  were 
part  of  the  estate  in  settlement. 

Leach  and  Thomas  having  worked  the  mines  to  very  tri- 
fling advantage,  not  exceeding  50/.  or  60/.  a-year,  in  No- 
vember 1758,  Mr.  Price  Campbell,  together  with  Leach^ 
took  a  view  of  the  mines  ;  and  it  appearing  to  them  that 
several  new  and  deeper  levels,  and  other  works  which  would 
be  attended  with  a  great  expence,  should  be  done  in  order 
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to  work  the  mines  to  advantage.  Leach  proposed  to  do  them  Campbell 
at  his  own  expence,  if  Mr.  Frice  Campbell  would  grant  him  against 
an  additional  term  of  twenty-one  years,  which  he  agreed  Leach. 
to  do  j  and  on  the  18th  of  November  17^8,  wrote  a  letter  to 
that  purport  to  his  stewaad ;  and  accordingly  a  lease  was 
prepared  by  Price  Campbell'^  steward,  which  at  the  express 
desire  of  Price  Campbell,  as  appeared  by  a  letter  wrote  by 
him  to  his  steward,  was  made  to  Leach  only,  and  not  to 
Leach  and  Thomas.  The  lease  appeared,  and  was  said  to 
be  a  copy  of  the  lease  which  had  been  granted  by  John 
Campbell  in  1743,  as  to  the  parcels ;  was  dated  the  10th 
March  17^9,  for  twenty- six  years  ;  the  rent  reserved  was  the 
eighth  ten  dish  dole,  or  part  of  all  the  lead,  lead  ore,  and 
other  ores  whatsoever,  which  during  the  term  should  be 
raised  from  the  said  mines,  the  same  being  well  cleansed, 
washed,  dressed,  and  made  merchantable,  and  fit  for  smelt- 
ing, by  Leach,  his  executors,  administrators,  and  assigns, 
to  be  delivered  on  the  banks  of  the  several  mines,  free  from  [  742  ] 
all  deductions,  payments,  and  expences  whatsoever,  for  or 
in  respect  of  digging,  landing,  dressing,  or  washing  the 
same ;  and  Leach  covenanted,  as  often  as  any  ore,  minerals, 
or  metals  should  be  raised  from  or  out  of  the  said  works, 
and  brought  to  grass  forthwith,  to  cleanse  and  make  the 
same  merchantable  ;  and  should,  at  the  end  of  every  three 
months,  or  oftener,  if  Price  Campbell,  his  heirs  or  assigns, 
or  his  agent  or  agents,  should  require  the  same,  at  the  costs 
of  Leach,  his  executors,  administrators,  and  assigns,  deli- 
ver on  the  banks  of  the  several  mines,  for  the  use  of  Price 
Campbell,  his  heirs  and  assigns,  the  eighth  ten  dish  dole, 
or  part  of  the  lead,  copper,  or  other  ore,  minerals,  or  me- 
tals whatsoever,  which,  during  the  said  term,  should  be 
got  or  raised  from  the  said  mines,  or  any  of  them,  cleansed, 
washed,  and  made  merchantable ;  with  a  clause  for  re-entry 
in  case  of  non-payment  of  rent,  and  covenant  for  quiet  en- 
joyment. 

It  appeared  in  evidence,  by  the  deposition  of  the  man  who 
engrossed  the  lease,  that  though  it  is  dated  the  10th  of 
March,  it  was  not  in  fact  engrossed  till  the  month  of  April, 
and  that  the  date  was  taken  from  a  draught  of  the  lease, 
which  was  made  to  bear  date  the  10th  of  JNIarch.  On  the 
faith  of  the  agreement,  and  before  the  lease  was  actually 
made,  Leach  and  Thomas  laid  out  several  sums  of  money  in 

3  M 
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Campbell    makitig  levels,  and  in  February  1759,  they  discovered,  by 
(gainst     means  of  those  levels,  a  prospect  of  great  advantage.  After 
that.  Leach  laid  out  more  money,  to  the  amount  of  3,000/. 
and  upvrards  in  the  whole. 

The  mines  being  at  a  great  distance  from  the  sea,  and 
very  inconveniently  situated  for  carriage.  Leach  proposed  to 
Price  Campbell  to  build  smelting  mills  upon  the  spot ;  and 
in  case  the  term  should  be  renevred  to  him,  or  his  represen- 
tatives, he  would  be  at  the  whole  expence  ;  but  in  case,  after 
the  expiration  of  the  term,  the  mines  should  be  granted  to 
any  other  person,  he  should  be  repaid  half  the  expense  ; 
which  Price  Campbell  agreed  to,  and  intimated,  in  a  letter 
to  his  steward,  his  intention  of  becoming  a  partner  with 
Leach  in  the  smelting  mills  ;  but  Price  Cajnpbell  dying  in 
1759,  the  partnership  did  not  take  place.  Leach  and  Tho- 
[  743  ]  mas  erected  the  smelting  mills  at  a  great  expence.  Price 
Campbell  left  a  son,  the  plaintiff  in  the  original  cause,  an 
infant,  who  became  entitled  to  the  estate  as  tenant  in  tail 
under  the  settlement.  John  Cainpbell,  the  grandfather,  as 
guardian  for  his  grandson,  permitted  Leach  and  Thomas  to 
continue  tenants  of  the  mines,  and  received  the  rent  of  the 
eighth  dish  for  three  years,  till  1771?  when  a  bill  was  filed 
against  Leach  only,  to  set  aside  the  lease  as  not  being  con- 
formable to  the  power,  and  as  not  reserving  the  most  im- 
proved rent,  which  was  said  ought  to  have  been  one  fourth, 
and  not  one  eighth  of  a  dish.  The  cause  came  on  to  be 
heard  at  the  Rolls,  when  his  Honour  ordered  the  bill  to  be 
retained  for  a-year,  with  liberty  for  the  infant  to  proceed 
at  law,  to  recover  possession  of  the  mines  and  reserved 
further  directions.  The  infant  brought  an  ejectment,  and 
Leach  being  advised  that  the  lease  was  not  to  be  supported  at 
law,  made  no  defence,  but  brought  a  bill  to  have  the  benefit 
of  the  lease,  to  the  extent,  and  as  far  as  it  could  be  warranted 
by  the  power. 

Both  causes  afterwards  came  on  together,  the  first  for  fur- 
ther directions,  and  the  last  for  hearing ;  when  his  Honour 
dismissed  the  last  bill,  and  directed  an  account  of  the  pro- 
duce of  the  mines  from  the  death  of  Price  Campbell.  On 
appeal  from  that  dedree,  the  causes  now  came  on  to  be 
reheard. 

Several  objections  were  made  to  the  lease  : 

1st,  That  the  lease  was  not  granted  under  the  power,  but 
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out  of  the  ownership  which  Price  Campbell  had  in  the  pre- 
mises for  life.  (2) 

2d,  That  mines  were  not  within  the  power. 

Sd,  That  if  opened  mines  were,  yet  unopened  mines  were 
not ;  and  being  in  the  same  contract,  the  lease  was  void  for 
both. 

4th,  That  the  lease  exceeded  the  power  in  the  term  grant- 
ed being  for  twenty- six  years,  and  the  power  only  enabling 
a  lease  for  twenty-one  years. 

5th,  That  it  is  not  a  lease  in  possession,  but  in  reversion, 
or  futuro, 

6th,  That  the  rent  is  not  reserved  to  the  remainder -man, 
but  to  Price  Campbell,  his  heirs  and  assigns. 

7th,  That  the  rent  is  made  payable  quarterly  by  the  lease, 
but  according  to  the  power  ought  to  be  yearly. 

8th,  That  the  former  lease  was  granted  to  Leach  and  Tho- 
mas, the  new  lease  to  Leach  only. 

9th,  That  the  best  improved  rent  is  not  reserved. 

In  support  of  the  first  objection,  the  distinction  was  taken 
as  in  Sir  Edward  Cleere's  case,  (3)  viz.  If  a  man  has  a  power 
to  lease,  and  is  also  owner  of  the  estate,  and  leases  without 
reference  to  the  power,  the  lease  shall  not  be  considered  as 
granted  under  the  power,  but  out  of  the  inheritance.  That 
in  this  case  there  is  no  recital  of,  nor  reference  to  the  power, 
and  therefore  it  shall  be  considered  as  a  lease  granted  out  of 
the  ownership  which  Price  Campbell  had  in  the  estate  for 
life. 

To  which  it  was  answered.  That  Price  Campbell  had  not 
such  an  ownership  as  to  support  sucl\  a  lease  any  longer  than 
for  his  life ;  and  that  the  lease  must  take  place  under  the 
power,  or  not  at  all ;  and  in  such  a  case  there  is  no  occasion 
to  recite  the  power. 

In  support  of  the  second  objection,  it  was  said,  That  the 
word  "  mines"  was  not  used  in  the  power ;  and  though  lands 
nnd  tenements  may  comprise  mines  in  a  conveyance  in  fce^ 
yet  they  do  not  in  a  lease  for  life,  or  years.  That  it  could 
not  be  the  intention  of  the  parties  to  comprehend  mines  in  the 
power,  for  the  working  mines  is  waste,  and  the  power  ex- 
pressly declares,  the  lessee  shall  not  be  made  dispunishable  of 
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(2)  This  objection  has  been  over-  see  Co.  Litt.  49  a.  note  (1 )  Harg.  1  P. 
ruled  even  at  law,  Osman  \.  Sheaf,  3    AVms.  IGO. 

Lev.  372.  Scrape's  case,  10  Co.  143  b.       (3)  See  6  Co.  Rep.  17  b.  1  Lcl.  Raym. 

 Note  by  Serjeant  Hill,  And    660.    1 5  Hill's  MSS.  12. 
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Campbell    waste^  which  cannot  be,  if  Price  Campbell  could  lease 
agai?ist  mines. 

Leach.  ^^^^     ^^^^  answered,  That  whatsoever  is  comprised  in 

the  settlement  is  comprised  in  the  power,  the  words  of  both 
being  the  same,  with  an  exception  in  the  power  of  the  man- 
sion-house and  warren.  That  mines  are  comprised  in  the 
settlement  is  plain  ;  the  words  manor  and  land  will  carry 
them ;  and  it  would  be  absurd  if  it  were  otherwise,  especially 
as  to  opened  mines,  w^hich  would  be  ruined  if  discontinued 
to  be  worked  ;  and  the  mines  here  were  a  very  material  and 

[  745  ]  most  valuable  part  of  the  estate  in  Carmarthenshire.  That 
the  working  opened  mines,  even  by  a  lessee  of  the  land,  is  not 
waste ;  and  that  in  this  case  no  new  mines  had  been  opened. 
That  where  a  qualification  is  annexed  to  a  power  of  leasing, 
which,  if  observed,  goes  in  destruction  of  the  power,  the  law 
will  dispense  with  such  qualification.  Winter  v.  Lovedaj/y 
Carth.  427. 

In  support  of  the  third  objection,  the  idea  of  the  Master 
of  the  Rolls  was  adopted,  That  the  lease  being  of  opened 
and  unopened  mines,  and  the  same  rent  reserved  for  both, 
the  lease  is  void  as  to  the  unopened  mines  5  it  being  an  au- 
thority to  commit  waste,  and  being  void  on  that  account,  the 
whole  lease  is  void. 

In  answer,  it  was  said  not  to  be  like  the  case  where  two 
things  are  granted  which  are  inseparable,  and  the  one  is  out 
of  the  power,  and  the  other  within  it ;  in  such  case  the  lease 
may  be  void  as  to  both.  Here  the  opened  and  unopened 
mines  are  separate,  and  the  rent  reserved  is  not  a  gross  sum 
for  the  whole,  but  a  prqportion  of  the  profits  of  each  mine. 

In  support  of  the  fourth  objection,  it  was  said,  That  the 
Court  will  not  support  the  lease  for  twenty-one  years.  That 
if  cases  had  gone  so  far,  where  there  was  a  new  lease  for 
more  years  than  the  power  warranted,  yet  here  the  agree- 
ment was  to  add  twenty-one  years  to  the  then  existing  lease. 

In  answer  it  was  said.  That  this  lease  is  void  at  law,  but 
good  in  equity  to  the  extent  of  the  power.  Fawey  v.  Bowen, 
1  Ch.  Ca.  23.  and  the  case  put  by  LordHARDWicKE  in  Har- 
vey V.  Harvey,  (4)  were  cited. 

In  support  of  the  fifth  objection,  it  was  argued  from  the 


(4)  1  Atk.  561.  Barnard.  150.  and  Lef.  331.  Roe  v.  Prideaux,  10  East, 
see  in  Alexander  v.  Alexander^  2  Ves.  158.  Palmer  v.  Wheeler^  2  B.  & 
644.     llamiUon  v.  Royse,  2  Sch.  &    Bea.  28. 
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lease  itself,  which  bears  date  the  10th,  and  is  made  to  com- 
mence on  the  25th  March.  In  answer  it  was  said,  that  in 
fact  the  lease  was  not  executed  till  long  after  the  25th  of 
March  1759 ;  and  the  deposition  of  one  Scourfield  was  read, 
who  proved  that  it  was  engrossed  in  April  or  May  1759 ; 
that  he  engrossed  it,  and  inserted  the  date  as  he  found  it  in 
the  draught.  It  was  argued,  that  the  Court  will  attend  to 
the  truth  of  the  case,  and  not  be  bound  by  the  date.  That 
the  lease  is  not  a  lease  till  it  is  executed.  Pollard  v.  Gren- 
ville,  1  Ch.  Ca.  10.  was  cited. 

In  reply  it  was  said.  It  is  too  much  to  support  the  lease 
merely  from  such  evidence,  and  of  one  only,  without  giving 
any  account  of  the  execution  of  it. 

In  support  of  the  sixth  objection,  it  was  said.  That  the 
rent  ought  to  have  been  made  payable  to  the  person  entitled 
under  the  limitation  in  the  settlement. 

In  answer  it  was  said,  1  st.  That  the  power  does  not  re- 
quire it,  the  words  being  shall  be  reserved  the  best  rent, 
^'  to  be  incident  to  the  immediate  reversion."  2d,  That  the 
reservation  cannot  prejudice  the  reversioner,  and  does  not  vi- 
tiate the  lease ;  and  so  held  in  Whitlock's  case,  (5)  and  lately 

in  a  case  in  the  King's  Bench,  Doe  on  demise  of  ,  v. 

Earl  of  Tankerville.  (6) 

In  support  of  the  seventh  objection;  it  was  said,  That  the 
rent  ought  to  be  made  payable  yearly. 

In  answer  it  was  said,  The  power  is  silent  in  this  respect ; 
it  only  requires  the  best  improved  yearly  rent  to  be  reserved. 
That  the  eighth  dish  is  by  the  lease  required  to  be  delivered 
on  the  banks. 

In  support  of  the  eighth  objection,  it  was  said.  That  there 
was  not  actual  surrender  of  the  former  lease,  and  that  tlie  for- 
mer lease  having  been  granted  to  Leach  and  Thomas,  and  the 
new  lease  to  Leach  only,  the  acceptance  of  the  new  lease 
cannot  operate  as  a  surrender  of  the  former  lease,  as  it  would 
if  the  new  lease  had  been  made  to  both  Leach,  and 
Thomas, 

To  which  it  was  answered,  Tiiat  the  new  lease  must  be  sup- 
posed to  have  been  surrendered,  not  being  to  be  found.  That 
Thomas  had  accepted  the  new  lease,  had  taken  benefit  of  it, 
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(5)  8  Ro|).  69  b.    1  Brovviil.  169.        v.  Sco/t,  S.  C.  cited  post.  74S.  as  Sir  J. 

(6)  Jiloft's  Hop.  316.  nom.  Uoilcj/    Jsilcys  Cdsc,  S.  C.  10  Hill  INISS.  395. 
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Campbell    and  now  has  the  same  interest  under  the  last  lease  as  he  had 
against     under  the  former,  and  is  a  co-plaintiff  with  Leach, 

As  to  the  ninth  objection,  it  was  agreed  that  the  contrariety 
of  evidence  was  such,  as  made  it  proper  to  have  the  question 
determined  either  by  a  trial  at  law,  or  by  reference  to 
a  Master. 

[  747  ]        In  the  course  of  the  debate.  Lord  C.  J.  Db  Grey  put  a 
question.  Whether  the  remainder-man  could  compel  the 
lessee  to  perform  such  a  lease  to  the  extent  of  the  power, 
and  in  the  manner  prayed  by  this  bill  ?  In  answer  to  which 
it  was  said,  not  to  be  an  objection  to  this  bill,  if  he  could 
not ;  and  the  case  of  Holt  v.  Warde,  Fitzg.  2/5.  was  cited;  a 
contract  between  an  infant  and  an  adult — ^the  latter  is  bound, 
though  the  former  is  not. 
Lord  C.  B.  Smythe  : 
i^terpose*in  "       '^^^  Question  arises  upon  the  execution  of  a  power,  where 
execution  of     Courts  of  Equity  often  interpose  in  behalf  of  creditors,  pur- 
vour  ©rcredi-  chascrs,  wife,  and  children. 

tors,  pujcha-      'pjjg  present  is  the  case  of  a  purchaser.    The  consideration 

sers,  wire,  and  ^  .  , 

children.]  moving  from  him  is  the  erecting  smelting  mills,  and  driving 
levels  to  the  lead  mine  in  question  ;  expences  laid  out  by  the 
lessee  under  a  demise  made  by  tenant  for  life,  under  the 
usual  power  for  leasing,  inserted  in  settlements  with  the 
usual  restrictions,  confining  the  lease  in  duration  to  twenty- 
one  years,  and  to  be  made  in  possession,  and  not  in  rever- 
sion, &c. 

All  objections  taken  to  this  lease  are  got  over,  but  to  its 
being  made  in  reversion,  as  there  was  a  subsisting  lease  of 
the  premises  for  some  years  then  to  come ;  but  if  such 
former  lease  was  in  fact  given  up  at  the  time  of  this  lease, 
as  is  alledged,  it  will  be  an  answer ;  so  that  if  this  lease  is 
fair  in  its  execution,  as  to  the  quantum  of  the  rent  reserved, 
I  think  a  Court  of  Equity  ought  to  carry  it  into  execu- 
tion. 

The  Question  as  to  the  rent's  being  fair  or  not  is  to  be 
tried.  If  it  be  found  a  fair  rent,  I  think  the  lease  ought  to 
be  executed  here. 

Lord  C.  J.  De  Grey  : 

There  are  several  considerations  in  regard  to  the  propriety 
of  relieving  in  this  case  :  it  is  necessary  to  note  them. 
First,  Whether  the  power  of  leasing  extended  to  mines  ? 
The  intention  of  the  settlement  is  clear :  as  this  mine  was  in 
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lease  at  the  time  of  the  settlement,  aud  twelve  years  then  to  Campbell 
come  of  the  term,  and  must  be  understood  to  have  been  against 
settled  for  the  benefit  of  all  claiming  under  it,  the  words  Leach. 
"  manors,  lands,  and  tenements,"  will  carry  the  mine.  (7)  It  t  J 
is  said,  that  this  power,  in  the  nature  of  it  cannot  extend  to 
mines,  nor  be  so  intended.  In  Winter  v.  Loveday,  Carth. 
427.  it  is  determined,  where  there  is  a  power  of  leasing 
applicable  to  some  parts  of  the  estates,  and  not  to  all  of  them, 
those  to  which  it  is  applicable  (8)  may  be  leased  without  such 
description.  Though  rent  itself  is  not  reserved  of  a  lease  of 
mines,  yet  something  analogous  to  rent  may.  As  to  the 
unopened  mines,  need  give  no  opinion  ;  for  it  is  agreed,  that 
no  new  mines  have  been  opened  since  the  lease  ;  as  to  open 
mines,  the  party  may  do  all  necessary  acts. (9)  The  power  of 
leasing  is  necessary  for  making  the  estates  permanent  in  im- 
provement. As  to  the  operation  of  what  the  parties  intend- 
ed, it  is  said,  that  if  this  instrument  shall  operate  as  a  lease 
it  shall  not  as  an  appointment,  but  shall  rise  out  of  the  es- 
tate for  life  :  but  here  the  case  fails  them  to  apply  it  to  the 
rule ;  for  here  it  cannot  operate  as  a  lease,  but  under  the 
power  only.  (10)  It  is  not  necessary  to  recite  in  the  instrument 


(7)  The  word  "  land^''  would  carry 
mines,  Shep.  Touch.  90. 

(8)  In  Serjt.  Hill's  MSS.  this  part  of 
the  judgment  stands  thus;  "  It  is  deter- 
^'  mined  where  there  is  a  power  of  leas- 
"  ing,  and  a  restriction  applicable  to 
"  some  part  of  the  estates,  and  not  to 
^'  all  of  them  :  those  to  which  it  is  in- 
"  apj)licable  may  be    leased  without 

"  such  restrictions."  See  Mr.  Sug- 

den's  note  on  this  passage  in  his  Trea- 
tise on  Powers,  576.  In  the  case  of 

Winter  v.  Lovedai/,  Carth.  4^7.  Holt, 
C.  J.,  said  where  a  qualification  is  an- 
nexed to  a  power  of  leasing  which,  if  ob- 
served, goes  in  destruction  of  the  power, 
the  law  will  dispense  with  such  a  qualifi- 
cation ;  as  for  instance  where  there  is 
a  power  to  make  a  lease  of  a  manor,  or 
any  part  thereof,  so  as  the  ancient  rent 
is  reserved  ^  yet  he  may  by  his  power 
make  a  lease  of  the  services,  parcel  of 
the  manor,  upon  wliich  no  rent  can  be 
reserved,  otherwise  the  express  power 
would  be  defl  ated, — S.  C.  1  lid.  Raym. 
267.  2  Salk.  537.  See  Campion  v. 
Thorpe^  Clayt.  99. 


(9)  A  man  hath  land,  in  whicli 
there  is  a  mine  of  coal  or  the  like,  and 
maketh  a  lease  of  the  land,  (without 
mentioning  mines)  for  life  or  years  :  the 
lessee,  for  such  mines  as  were  open  at 
the  time  of  the  lease  made  may  dig  and 
take  the  profits  thereof,  but  he  cannot 
dig  for  any  new  mine  that  was  not  open 
at  the  time  of  the  lease  made,  for  that 
should  be  adjudged  waste,  Co.  Litt.  54.  b 

(10)  Where,  a  man  does  such  an  act 
as  cannot  be  good,  by  any  means,  but 
by  virtue  of  his  authority,  it  sliall  be 
intended  to  be  in  virtue  of  his  authority, 
— but  where  a  man  has  an  interest 
and  an  authority,  and  does  an  act,  with- 
out reciting  his  authority,  it  shall  be 
intended  to  be  done,  by  virtue  of  his 
interest,  see  Parker  v.  Kett,   1  Ld. 

Raym.  660.    See  12  Mod.  469.  

Sir  E.  Clcre^s  case,  6  Co.  17.  cited 
1  Vent.  226.  Earl  Leicester's  case,  ib. 
278.  See  in  Tomlinson  v.  Dii:;Jifon, 
10  Mod.  S\.  IP.  W.  149.  Jndrezcs 
V.  Emmot,  2  Bro.  C.  C.  303.  Sugd. 
Powers  298. 
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[Ore  held  ana- 
logous to 
money,] 

[Will  go  to 
the  remainder- 
man.] 


[A  power 
coupled  with 
an  interest 
must  be  strict- 
ly pursued.] 

[And  cannot 
be  apportion- 
ed.] 


either  the  power  or  the  terms  of  the  appointment.  (11)  These 
acts  ought  to  take  place  as  an  appointment,  and  shew  the 
intention.  I  own  this  appears  to  me  bad  in  law,  as  a  lease. 
In  Bassetfs  case(12)  of  Corm^^a//,  before  Lord  Hardwicke, 
ore  was  held  analogous  to  money,  and  a  reservation  of  it  will 
go  to  the  remainder-man  as  money,  though  made  payable 
to  the  lessor,  his  heirs  and  assigns,  and  it  has  lately  been 
determined  in  Sir  John  Astley's  case  ;  but  it  must  be  a  lease 
in  possession  ;  and  all  leases  made  to  commence  in  futuro, 
or  in  reversion,  are  in  opposition  to  a  lease  in  possession. 
I  think  it  is  impossible  this  lease  can  be  supported  at  law, 
being  a  power  coupled  with  an  interest  which  is  bad,  unless  it 
be  strictly  pursued  ;(13)  and  you  cannot  apportion  it.  How 
is  it  in  a  Court  of  Equity  ?  This  power  is  of  a  mixed  nature, 
not  like  a  power  of  jointuring,  or  powers  for  raising  money. 
But  this  is  for  the  benefit  of  tenant  for  life,  and  the  remain- 
der-man. If  executing  this  power  is  for  the  benefit  of  the 
remainder-man,  it  should  receive  a  liberal  construction ;  but 
if  tenant  for  life  invades  the  interest  of  the  remainder- man, 
in  order  to  benefit  his  own  only,  it  should  have  another  con- 
struction. Tenant  from  year  to  year  may  be  deemed  a  pur- 
chaser;  (14)  and  though  in  the  present  case  the  former  lease  is 
not  proved  to  be  surrendered,  yet  the  old  lease  and  its  co- 


(11)  King  V.  Melling^  1  Vent.  214, 
225.  Probert  \.Morga?i,  1  Atk.  440. 
S.  C.  Sugd.  Powers  290,  from  Lib.  Reg. 
Andrews  v.  Emmot^  2  Bro.  C  C.  303. 
JBennet  v.  Aburrow^  8  Ves.  616.  But 
though  an  express  reference  to  the 
power  is  not  necessary,  yet  the  inten- 
tion to  execute  the  power  must  ap- 
pear, Andrews  v.  Emmot^  ub.  sup. 
Jones  v.  Tucker,  2  Mer.  533.  Jones 
Y.  Curry,  1  Swan.  66.  Webb  v.  IJor- 
mor,  1  J.  &  W.  357.  Lezms  v.  Lle- 
wellyn, 1  T.  &  Russ.  106.  Molton  v. 
Hutchinson,  1  Atk.  558.  Ex  parte 
Caswell,  ib.  559. 

(12)  See  this  case  post  in  the  Ap- 
pendix, (P). 

(13)  See  Attorney-General  v.  Grif- 
Jith.  1 3  Ves.  580.  Anon.  2  Freem.  224. 
Pollard  V.  Grenmlle,  1  Cha.  Ca.  10. 
S.  C.  1  Ch.  Rep.  185.  A.  having  a 
power  to  lease  for  twenty-one  years  in 
possession,  made  a  lease  to  commence  in 


futuro  in  trust  for  payment  of  his  debts, 
and  the  lease  was  supported  in  equity, 
though  admitted  to  be  void  at  law,  and 
see  Goodtitle  v.  Funucan,  Dougl.  544. 
Doe  v.  Sandham,  1  T.  R  705.  But  in 
the  case  of  Rowes  v.  East  London 
Water  Works,  3  Mad.  375,  trustees 
had  a  power  to  make  leases  in  posses- 
sion, and  on  the  20th  of  December 
granted  a  lease  to  commence  from  the 
Christmas  day  then  next.  The  lease 
was  held  void  in  equity. 

(14)  But  it  has  lately  been  decided 
in  two  cases,  Exparte  Smyth,  1  Swanst. 
337,  and  Clarksonw.  hord Scarborough 
ib  354,  that  under  a  demise  from  year  to 
year  by  tenant  for  life,  with  power  to 
lease,  not  executed  according  to  the 
power,  the  lessee,  in  absence  of  spe- 
cial circumstances,  is  not  entitled  to  the 
aid  of  a  court  of  equity  for  sustaining 
his  interest,  against  the  remainder-man. 
Sugden  on  Powers,  305. 
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venants  have  been  deserted.    The  case  of  Shmv  v.  Shaiu,  Campbell 
before  Lord  Somers^  goes  on  this  ground.  against 
As  to  the  lessee's  power  of  enforchig  the  contract  against  Leach. 
the  remainder-man,  this  is  a  new  point ;  but  though  new,  I 
think  upon  principles  is  to  be  enforced.  (15)  The  ground  of  the 
objection  is,  that  the  remainder-man  is  neither  party  nor 
privy  to  the  lease,  which  would  hold  in  one  made  by  bare 
tenant  for  life ;  but  under  the  power  of  leasing,  there  is  a 
referable  privity  given  by  the  settlement ;  and  such  tenant 
has  a  qualified  power  of  contracting  to  bind  the  remainder- 
man ;  (16)  and  I  do  not  know  that  the  remainder-man  could  [whether  re- 
on  his  part  enforce  the  contract  of  such  tenant  for  life.  (17)  mamder-raaa 

Tii       r»  •!  ii»  enforce 

1  had  at  first  some  doubt  oi  this  point,  but  own  my  sell  sa-  contract  for 
tisfied  by  what  was  said  in  answer.  nTntforiffe] 

In  1759,  the  tenant  for  life  had  a  power  of  leasing  accord- 
ing to  the  settlement,  and  had  a  competent  power  of  binding 
the  remainder -man ;  and  though  the  former  lease  was  not 
actually  surrendered,  yet  the  new  lease  was  acted  under. 
Though  it  be  bad  at  law,  should  it  not  be  executed  here  ? 
If  the  bill  had  been  brought  against  the  tenant  for  life  in  his 
life-time,  it  would  have  been  executed,  and  would  then  have 
bound  the  remainder- man.  It  must  be  understood  the  parties 
meant  to  execute  it  legally.  The  lessees  have  laid  out  many 
sums  in  levels,  and  erecting  smelting-houses  ;  it  w^ould  be 


(15)  See  Anon.  2  Freem.  224,  but 
see  Powell  on  Mortgages  389.  Tem- 
ple v.  Baliinglass,  Finch  275.  Doe 
v.  Sandham,  1  T.  R.  705.  Sandham 
v.  Medzi'in^  Exch.  1789,  cited  Sugd. 
Pow.  3rd  edn.  p.  372.  Shannon  v.  Brad- 
steet,  1  Scho.  &  Lef.  63.  Blore  v.  Sut- 
ton, 3  Mer.  237.,  but  the  Court  will  not 
lend  its  aid  where  there  has  been  a  mere 
parol  agreement,  although  it  be  in  part 
l)erforined,  see  Shannon  v.  Bradstreet 
and  Blore  v.  Sutton^  ub.  sup. 

(16)  See  Ilollingshcd  \.  Ilollings- 
hcd,  Gilb.  Eq.  Rep.  167.  Sec  2  Burr. 
1146. 

(17)  Mr.  Sugden  in  his  Treatise  on 
Powers,  p.  365.  note  (1),  says,  that  it  is 
manifest,  from  the  frame  of  this  sentence, 
that  the  word  not  is  liere  omitted,  and 
that  it  ought  to  have  stood,  "  that  the 

,  remainder  man  could  not  on  his  part 


&c."  and  see  Ld.  KedesdaWs  observa- 
tions on  the  sentence  in  the  case  of 
Shannon  v.  Bradstreet^  1  Sch.  &  Lef.65 
In  the  report  of  the  case  in  Serjt.  Hill's 
MSS.  the  sentence  stands  as  given  in 
the  text.  The  following  is  an  extract 
from  a  note  of  the  judgment,  amongst 
the  MSS.  of  Mr.  Belt^  "  whether  the 
remainderman  could,  in  point  of  law, 
"  compel  an  execution  of  the  contract, 
"  is  another  question  ;  but  if  the  power 
"  was  well  executed,  the  relief  would 
"  be  mutual.  All  circumstances  are 
"  observed  for  the  remainderman's  iu- 
"  terest,  and  why  should  he  not  be 
"  bound  by  the  tenant  for  life.  Points 
"  of  form  need  not  be  observed,  the 
"  tenant  knowing  of  the  settlement  knew 
"  also  of  the  contents  of  it,  and  that 
"  operates  very  strongly  to  shew  that 
"  he  took  the  lease  under  it. 
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monstrous  not  to  give  relief.  The  lessor  has  had  the  yearly 
improved  rent  of  550/.  under  this  lease^  which  was  but 
fifty  or  sixty  pounds  under  the  former,  and  now  claims 
the  whole  ;  so  that,  applying  the  general  principles  of  jus- 
tice and  equity  to  this  case,  it  is  well  applied  to  the  relief 
prayed. 

Lord  Chancellor  Apsley  said.  He  entirely  concurred  with 
the  Chief  J ustice  and  Chief  Baron ;  but,  as  he  was  going 
to  the  House  of  Lords,  would  take  another  opportunity 
to  deliver  his  opinion  at  large,  and  to  give  proper  di- 
rections. 

On  Wednesday  the  22d  of  February  177^^  his  Lordship 
gave  his  reasons  upon  all  the  Questions,  which  were  the 
same  as  Lord  Chief  Justice  De  Grey,  and  the  Lord  Chief 
Baron  Smythe,  and  then  reversed  the  decree,  and  di- 
rected an  issue  to  try,  Whether  the  rent  reserved  was 
the  most  improved  rent  that  could  reasonably  be  got- 
ten. (18) 


(18)  On  the  7th  of  February,  1775, 
there  is  the  following  entry    in  the 

Minute  Book.  Lord  Chief  Baron : 

Am  of  opinion  the  tenant  for  hfe  was 
entitled,  by  the  power,  to  make  leases  for 
twenty-one  years  in  possession,  of  the 
mines  in  question ;  and  that  the  plain- 
tiffs in  the  cross-cause  are  entitled  to 
have  the  defects  in  the  execution  of  the 
power  by  the  lease  made  by  Price 
Campbell,  10th  of  March,  1759,  rec- 
tified in  a  court  of  equity;  and  to  have 
a  lease  made  to  Mr.  Leach,  conforma- 
ble with  the  power,  to  commence  the 
25th  of  same  March,  in  case  it  shall 
appear  that  the  rent  reserved  was,  at 


the  time  of  making  the  lease,  the  best 
improved  rent  that  could  be  reasonably 
gotten  for  the  same.— The  J/or(iC^ee/* 
Justice  of  Common  Pleas  concurred. 

The  Lord  Chancellor  : — I  do  con- 
cur in  opinion  with  the  Chief  Justice 
and  Chief  Baron,  and  let  this  matter 

stand  over  for  direction,  The  Editor 

has  not  been  able  to  meet  with  any 
further  notice  of  the  case  in  the  Minute 

Book.  See  the  facts  of  the  case  given 

from  the  entry  in  the  Register's  Book 
on  the  original  hearing,  in  Sugd.  on 
Powers,  Appendix  14,  p.  706. — See 
on  this  case  in  Medwin  v.  Sandham^ 
3  Swans.  685. 
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MASKELYNE  against  MASKELYNE.  Case  362. 


[Re,.  Minute  Book.]  AJ^h^td 

  7th  March, 

 '  177b. 

 Maskelyne,  among  other  legacies,  gave  300/.  to  go^oTto^A^  to 

his  hvother  James  Houhlon  Maskelyne,  to  be  disposed  of  by  dispose  of  by 
him,  by  his  will,  as  he  shall  see  fit.    He  also  gave  him  an  ^n^absoJute' 
annuity  for  life  of  30/.  and  an  additional  annuity  of  20/.  interest  ia 
when  his  debts  and  legacies  should  be  paid,  out  of  the  rents 
and  profits  of  his  estate. 

Q.  Whether  James  Houhlon  Maskelyne  had  only  a  power 
to  dispose  of  the  300/.  by  his  will,  or  whether  the  took  any 
and  what  interest  in  the  300/.  legacy  ? 

It  was  argued  on  behalf  of  James  Houhlon  Maskelyne, 
That  it  was  not,  nor  could  it  be  intended  as  a  mere  power. 
That  it  would  be  strange  to  give  him  a  power,  without  so 
much  as  a  general  description  of  the  objects,  and  without 
giving  him  any  benefit.  That  he  must  be  considered  as  tak- 
ing some  interest  in  the  legacy;  and  that  according  to  the 
determination  in  Tomlinson  v.  Dighton,  in  I  Wms.  149. 
and  the  cases  there  cited,  he  took  the  absolute  property,  it 
being  given  to  him  to  dispose  of,  without  giving  him  any 
limited  interest  in  it,  in  which  case  he  would  have  taken 
only  such  limited  interest  and  though  the  words  by  will'* 
are  used,  yet  according  to  the  determination  of  Rohinson  v. 
Dusgale,  2  Vern.  181.  they  make  no  difference,  but  it  is 
the  same  as  if  they  had  not  been  inserted.  ^ 

(1)  Robinson  \.  Duns  gate,  2  Vern.  power  to  dispose  by  will,  see  Standen 

181.    Nixon  V.  Oliver,  13  Ves.  108.  v.  Standen,  2  Ves.  jun.  594.  Nan- 

See   Bull  V.  Kingston,    1  Mer.  314.  cock  v.  Ilorton,  7  Ves.  398.    Rcid  v. 

Elton  v.  Shcppard,  1  Bro.  C.  C.  531.  Shcrgold,  10  Ves.  370.    Bradley  v. 

See  in  Paice  v.  Archbishop  of  Canter-  Wcstcott,  13  Ves.  445.    Anderson  v. 

bury,  14  Ves.  370.    And  :i  limitation  Dawson,    15  Ves.   532.     Barford  v. 

over,  if  the  legatee  make  no  disposition,  Street,  16  Ves.  139.  Iricin  v.  Farrer, 

Ross  V.  Ross,  IJ.&W.  154.  19  Ves.  87.      Tomlinson  v.  Dighton, 

See  Ciithbert  \,  Purrier,  \  Jac.  476.  1  1\  W.  149. — See  Munyard  Nck, 

Where  a  particular  e.statc  only,  as  for  3  Swanst.  124. 
life,  is  expressly  given  to  legatee,  with  u 
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Maskelyne      On  the  other  side  it  was  argued.  That  James  Hoiihlon 
against     Maskelyne  had  an  annuity  given  him,  with  a  chance  of  be- 
MAbKELYNE  j^^^  incrcascd.    That  the  other  legacies  w^ere  given  in  proper 
terms  of  gift,  and  therefore  the  testator  must  be  understood 
to  intend  to  give  merely  a  power  to  dispose  by  will. 

Sir  Thomas  Sewbll,  Master  of  the  Rolls,  upon  the  dis- 
tinction as  settled  in  Tomlinson  v.  Dighton,  and  the  other 
[  751  1     cases,  and  upon  the  authority  of  2  Vern,  181.  decreed  the  le- 
gacy of  300/.  to  vest  absolutely  in  James  Houhlon  Mas- 
kelyne, (2) 


(2)  The  Editor  was  unable  to  meet 
with  any  entry  of  this  case,  in  Lib. 
Reg.  In  the  Reg.  Min.  Book,  7th  of 
March,  the  minutes  are  given  at  length, 
and  are,  as  far  as  relates  to  the  above 
question,  as  follows :  "  And  a  question 
"  having  been  raised,  whether  the  sum 
"  of  300/.  given  by  the  testator  to  his 
"  brother,  the  plaintiff,  /.  //.  Maskc" 


"  lyne^  in  manner  in  said  will  mentioned? 

is  to  be  considered  as  an  absolute 
"  legacy,  declare  that  the  same  is  an  ab- 
"  solute  legacy,  to  the  plaintiff,  and  that 
"  interest  ought  to  be  computed  on 
"  same  at  per  cent,  from  the  end  of 
"  a-year  after  the  death  of  said  testator." 

 The  will  itself  is  not  set  out  in  the 

Minute  Book. 


Case  363.    ATTORNEY- GENERAL,  at  the  Relation  of  the  MINIS- 
.     TER  and  CHURCHWARDENS  of  the  Parish  of  ROY- 
'^^■^'f^^^-^l    STON,  against  JANE  HYDE,  Widow,  and  JAMES 
>  c  .     HUTCHINSON,  Executors  of  MARY  GLOVER. 


24th^May  [Lib.  Reg.  1774.  A.  fo.  401.] 


[S.c.  11  Hill's  Mary  Glover,  by  will  24th  September  1769,  ordered  that 
Bro^C^^C  444  ^^"^  1,500^.  should  be  paid  and  laid  out  under  the  di- 
in  note.]  rection  of  the  Minister  and  Churchwardens  of  Royston  for 
Bequest  of  the  time  being,  for  the  purposes  of  erecting  a  free  school 
nister^and™^  at  Royston,  for  twelve  poor  boys  and  twelve  poor  girls  of 
churchwardens  ^^le  parish  of  Rovston  :  and  directed,  that  as  soon  as  the 

to  erect  a  free  ^  . 

school-house.  Same  should  be  built,  2,000/.  should  be  placed  out  at  inte- 
Hs? ^"is^void^  rest,  and  the  interest  applied  for  the  maintenance  of  a  school- 
though  there  be  waste  land  within  the  parish,  on  which  an  old  building  stood  which  had  been 
a  free  school -house.  (1) 


(1)  See  Glubb  v.  Attorney-General^  ante  373,  and  note. 
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master  and  school-mistress,  and  for  teaching  boys  and  girls  Attorney- 
to  read,  write,  &c.     The  information  stated  {inter  alia)  General 
that  there  was  a  piece  of  vacant  ground  at  Royston,  belong-  jj^^^^^^^ 
ing  to  the  parish,  upon  a  part  of  which  there  was  a  school-  Hutchinson 
house,  and  prayed  to  have  the  1,500/.  and  2,000/.  laid  out 
according  to  the  directions  of  the  will. 

Q.  Whether  the  devise  of  1,500/.  to  be  laid  out  in  erect- 
ing a  •  free- school,  was  within  the  Statute  of  Mortmain  9 
G.  2.  ? 

On  the  part  of  the  relators  it  was  argued.  That  erecting 
a  building  for  a  charitable  use,  is  neither  within  the  words 
nor  the  meaning  of  the  statute,  which  is  confined  to  pur- 
chases in  mortmain.    That  the  mischief  intended  to  be  pre- 
vented by  the  statute,  cannot  happen  by  erecting  a  building. 
That  a  contrary  construction  of  the  act  would  extend  to  de- 
vises for  building  or  repairing  parsonage-houses  or  churches, 
which  have  been  held  to  be  good ;  and  the  cases  of  Vaiighan 
v.  Farrer,  2  Vez.  182. 3  Brodie  v.  the  Duke  of  Chandos, 
devise  for  building  a  church  3  Attorney -General  Y,Bowles,{2) 
before  Lord  Hardwicke,  were  cited.    And  it  was  said.  That     [  752  ] 
although  Lord  Northington  seemed  to  have  determined  con- 
trary to  the  Attorney- General  v.  Bowles,  and  to  have  de- 
nied the  authority  of  it  in  the  case  of  the  Attorney- General 
V.  Tyndall ;  yet  in  the  case  of  the  Attorney -General  v. 
Lady  Downing,  he  declared.  That  the  foundation  of  his  opi- 
nion in  the  Attorney -General  v.  Tyndall  was,  that  the  tes- 
tatrix had  directed  the  ground  to  be  purchased  :  and  that  he 
did  not  contradict  the  determination  in  the  Attorney-  Gene- 
ral V.  Bowles,    It  was  also  argued,  that  this  was  a  stronger 
case  than  tlie  Attorney-  General  v.  Boivles,  because  here  was 
a  piece  of  waste  in  mortmain  at  the  time,  belonging  to  the 
parish  ;  and  that  the  testatrix  must  be  understood  to  have  a 
view  to  building  the  school-house  on  that  piece  of  ground. 

On  the  other  side  it  was  argued  for  the  defendants,  That 
devise  of  money  to  erect  a  charity  building  is  within  the 
statute.  That  it  would  be  strange  if  it  was  not ;  as  a  large 
sum  of  money  might  by  that  means  be  laid  out  on  a  small 
piece  of  waste,  of  little  or  no  value ;  and  the  case  of  the 
Attorney-  General  v.  Tyndall  was  relied  on  as  a  determina- 
tion in  point,  contradicting  the  case  of  the  Attorney- Gcnc- 

(2)  2  Ves.  5  47. 
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Attorney-        v.  Bowles,  and  a  precedent  which  was  said  to  have  been 
General    followed  in  Pelham  v.  Anderson,  and  several  other  cases. 
against     That  the  evidence  did  not  prove  either  that  the  vacant  piece 

ilYDE  iiriQ 

Hutchinson  ground  belonged  to  the  parish^  or  that  the  testatrix  had 
in  view  that  the  free  school  should  be  erected  on  it.  That 
it  appears  there  is  a  school-house  already  built  on  the  piece 
of  waste. 

Lord  Apsley,  Chancellor  : 

This  case,  taking  in  all  its  circumstances,  is  new;  in  res- 
pect there  is  a  piece  of  waste  ground,  which  is  said  to  belong 
to  the  parish,  on  which  tlie  school-house  may  be  built.  Lord 
Hardwicke's  determination  in  the  Attorney -General  v. 
Boivles,  was  certainly  over-ruled  by  Lord  Northington  in 
the  Attorney -General  v.  Tyndall,  which  latter  determina- 
tion has  been  followed  by  several  others.  Directions  in  a 
will  to  erect  a  school-house  in  general,  imports  an  intention 
to  purchase  but  where  there  is  land  already  in  mortmain, 
there  is  no  room  for  such  presumption.  Devise  of  money 
[  753  ]  to  build  or  repair  upon  land  that  is  already  dedicated  to  the 
same  use,  is  not  within  the  statute  ;  that  was  the  ground  of 
the  determination  in  Brodie  v.  the  Duke  of  Chandos,  Though 
it  appears  there  is  a  vacant  piece  of  ground  in  the  parish, 
the  will  does  not  point  at  the  piece  of  ground.  The  will 
does  not  say  to  repair  or  rebuild  the  school-house  now 
standing  on  the  piece  of  ground;"  she  meant  to  have  a 
school-house  of  her  own  foundation;  she  had  no  right  to 
say  that  the  school  which  is  now  standing,  should  be  hence- 
forward considered  as  the  foundation. 

Information  dismissed. 
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WYNDHAM  and  Others  against  Earl  of  EGREMONT.     Case  364. 

  In  Chancery, 

27th  May  and 

TMinute  Book.]  17th  June, 

1775. 

[S.  C.  13  Hill's 

.    ^  r^,  ,1.11.         1      .  .       .     X      .    MSS.  335.] 

Henry  Earl  of  2v7omo?2c?  devised  his  real  estates  m  trust,  ^^g^^^j. 

to  sell  and  pay  his  debts  and  legacies  \  and  after  payment  life,  with  re- 

thereof,  to  convey  what  should  remain  unsold  to  Lord  ^rmttllto  pre- 

Obrven.  son  and  heir  apparent  of  Lord  Inchiquin  for  life;  ^ewe,  ^c.  re- 

..11  •!    niainder  to  his 

with  remainder  to  his  first  and  other  sons  m  tail  male  ;  with  first  and  other 
remainder  to  Percy  Earl  of  Thomond  for  life  ;  with  remain-  ^"le^  remain- 
der to  trustees  to  preserve,  &c. ;  remainder  to  his  first  and  der  to  himself 
other  sons  in  tail  male  \  with  remainder  to  the  right  heirs  of  ^ame  'entitled 
Earl  Thomond,  to  a  charge 

upon  the  es- 
tate, and  died  without  issue,  and  intestate.    Held  the  charge  should  go  to  his  next  of  kin,  as 
personalty^  and  not  be  considered  as  merged  for  the  benefit  of  his  heir,  to  whom  the  estate 
descended.  (1) 

Lord  Obryen  died  without  issue,  and  Percy  Earl  of  Tho- 
mond became  entitled  in  possession  under  the  will  for  life 
and  to  the  reversion  in  fee. 

By  a  decree  in  Chancery  in  1/44,  the  will  was  established, 
and  directions  were  given  for  sale  of  a  sufticient  part  of  the 
real  estate  to  pay  such  of  the  debts  and  legacies  as  his  per- 
sonal estate  should  be  insufficient  to  pay,  and  for  a  convey- 
ance and  settlement  to  be  made  of  the  remaining  estates  un- 
sold, to  the  uses  in  the  testator's  will.  The  personal  estate 
turned  out  to  be  deficient  to  pay  the  debts  and  legacies  by 
67,680Z.  95.  7 id.  Several  parts  of  the  real  estates  were  sold, 
and  produced  49,171^.  0^.  2d.',  there  remained  unpaid 
18,509/.  95.  bid.  Percy  Earl  of  Thomond,  instead  of  rais- 
ing money  to  pay  the  remainder  of  the  debts  and  legacies, 
paid  the  same  out  of  his  own  pocket ;  and  by  indenture  of 
3d  September  1772,  reciting  the  will,  decree,  the  amount  [  7i)4  ] 
of  the  personal  estate,  and  of  the  debts  and  legacies,  and 
what  had  been  paid,  and  that  there  remained  uni^atibficd 


(1)  Sec  Chester  v.  Willi s,-A\\i<^.  246.  And  see  Forbes  v.  Mojfaf,  IS  Vos.  393. 
Wigsell  V.  IVigsell,  2  S.  &  S.  368.    Donnisthoqyc  v.  Por/er,^  ante  600. 
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Wyndham 
and  Others 
against 
Earl  of 
Egremont. 


[  755  ] 


18,509/.  9^.  bid,  which  last-mentioned  sum  the  said  Percy 
Earl  of  Thomond  had  paid  out  of  his  own  money,  and  was 
thereby  become  a  creditor  on  the  real  estate  for  the  same, 
and  entitled  to  have  it  secured  to  him,  so  that  he  might 
have  it  in  his  power  to  raise  and  dispose  of  the  same  when 
and  as  he  should  think  proper.  William  Earl  of  Inchiquin^ 
the  surviving  trustee,  by  the  appointment  of  Percy  Earl  of 
Thomond,  conveyed  all  the  said  estate  remaining  unsold,  to 
Offley  and  Williams  for  500  years,  and  subject  thereto,  to 
Percy  Earl  of  Thomond  for  life ;  remainder  to  trustees  to 
preserve  contingent  remainders  ;  with  remainder  to  his  first 
and  other  sons  in  tail  male  with  remainder  to  his  right 
heirs.  The  trust  of  the  term  was  declared,  that  the  trustees 
and  the  survivor,  and  the  executors,  administrators,  and  as- 
signs of  the  survivor  should  at  the  request  of  Percy  Earl  of 
Thomond,  his  executors,  administrators,  or  assigns,  by 
mortgage  or  sale  of  the  premises  comprised  in  the  term,  or 
of  a  competent  part  thereof,  or  by  any  other  ways  or  means 
whatsoever,  levy  and  raise  the  said  sum  of  18,509/.  9^.  b%d. 
together  with  interest  after  the  rate  of  4  per  cent,  and  pay 
the  same  to  the  said  Percy  Earl  of  Thomond,  his  executors, 
administrators,  or  assigns,  or  to  such  person  or  persons,  and 
for  such  uses,  intents  ,  and  purposes  as  the  said  Percy  Earl 
of  Thomond,  his  executors,  administrators,  or  assigns, 
should  by  any  writing  or  writings,  with  or  without  power  of 
revocation,  executed  in  the  presence  of  two  or  more  credi- 
ble witnesses,  appoint,  but  so  as  the  said  Percy  Earl  of  Tho- 
mond pay  and  keep  down  the  interest  of  the  said  sum  of 
18,509/.  95.  b^d,  during  his  life,  which  he  thereby  agreed  to 
do. 

On  24th  July  1774,  Percy  Earl  of  Thomond  died  intes- 
tate, never  having  been  married,  leaving  the  defendant,  the 
Earl  of  Egremont,  his  nephew,  and  heir  at  law,  who  be- 
came entitled  to  the  inheritance  of  the  estate  in  fee,  and 
leaving  several  nephews  and  nieces,  his  next  of  kin ;  viz. 
six  children  of  his  brother,  the  late  Earl  of  Egremont,  and 
seven  children  of  his  sister,  the  wife  of  George  Grenville 
deceased.    Lord  Egremont  took  out  administration. 

Bill  by  the  nephews  and  nieces,  except  Lord  Egremont, 
to  have  the  18,509/.  95.  bid.  and  interest,  from  the  death  of 
Lord  Thomond,  raised  and  distributed  amongst  them  and 
Lord  Egremont,  who  were  all  the  next  of  kin. 
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The  cause  was  set  down  as  a  short  cause^  before  Lord  Wyndham 
Chancellor,  on  the  last  day  of  causes  in  Trinity  Term,  and  Others 

Q.  Whether  the  money  should  be  raised,  or  considered  as  ^rl^of 
sunk  into  the  estate  which  descended  to  Lord  Egremont,  Egremont^ 

On  the  part  of  .the  plaintiff  it  was  said,  That  as  the  term 
did  not  merge  at  law,  so  it  did  not  in  equity,  unless  at  some 
period  of  Lord  Thomond's  life,  it  was  indifferent  to  him 
whether  the  term  should  be  kept  on  foot  or  not.  It  was 
said  to  be  his  intention  that  the  charge  should  continue,  be- 
cause of  the  contingent  intermediate  remainders,  which  pre- 
vented his  being  seised  of  the  fee. 

On  the  part  of  the  defendant,  the  distinction  was  allowed 
as  taken  in  the  several  cases  determined  upon  this  question, 
namely.  That  where  the  person  entitled  to  the  charge  has 
only  a  partial  interest  in  the  estate,  the  charge  shall  not  sink, 
but  be  raised  :  where  he  is  owner  of  the  inheritance  the 
charge  shall  sink.  That  there  is  no  difference  between  a  le- 
gal charge  and  a  mere  equitable  charge.  That  in  this  case 
Lord  Thomond  was  seised  of  the  fee,  subject  to  be  reduced  to 
the  state  of  tenant  for  life,  in  case  the  contingent  remainders 
had  come  in  esse  ;  but  as  they  did  not,  he  continued  tenant  in 
fee  to  his  death.  And  so  held  in  Leivis  Bowie's  case,  11  Co. 
That  this  is  always  a  question  between  heir  and  executor,  or 
persons  claiming  the  personal  estate,  and  can  never  be  a 
question  in  the  life  of  the  person  entitled  to  the  charge,  and 
interested  in  the  estate  ;  and  then  all  the  Court  has  to  look 
to  it,  whether  the  fee  simple  descends  to  the  heir  in  posses- 
sion ;  if  it  does,  the  charge  ought  not  to  be  raised. 

Lord  Apsley,  Chancellor,  without  hearing  the  reply, 
said,  The  rule  is  undoubtedly  as  laid  down.  The  Question 
is.  Whether  Lord  Thomond  was  at  any  time  so  seised  of  the  ^  755  •] 
estate  as  to  make  a  merger  ?  It  must  be  in  the  party's  life- 
time. Here  it  was  a  subsisting  charge  during  his  whole  life. 
He  did  not  take  the  fee  by  reason  of  the  limitation  to  trus- 
tees, to  preserve  contingent  remainders.  If  he  had  married, 
his  wife  would  not  have  been  dowable  :  and  so  held  in  Dun- 
comhe  v.  Dnncombe  ;  which  determination,  though  not  sa- 
tisfactory to  Mr.  Levinz,  who  has  made  a  doubt  at  the  end 
of  his  note,  was  said  to  be  right  by  Lord  llardwicke,  in 
the  case  of  Hooker  v.  Hooker,  which  is  reported  in  Cases 
in  the  Kings  Bench  in  Lord  Hardwicke  s  Time,  p.  13.  (2) 


(2)  The  Editor  has  not  been  able  to  meet  with  any  entry  of  the  decree,  in 

3  N 
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Lib.  Reg.  But  the  Minutes  are  set  out 
very  fully  in  the  Reg.  Min.  Lib.,  17 
June,  1775,  and  declare,  "  that .  the 
"  sum  of  18,509/.  9*.  5|d  which  is  se- 
cured  by  the  term  of  500  years,  is  to 
be  considered  as  part  of  the  personal 
"  estate  of  the  intestate."  And  the 
same  is  ordered  to  be  distributed,  with 
the  rest  of  the  personal  estate,  amongst 


the  plaintiffs,  and  the  defendant,  the 
Earl  cf  Egremont,  in  equal  shares. 

:  The  case  was  reheard  before  Lord 

Thurlow^  who  affirmed  the  decree  made 
by  Lord  Baihurst,  see  1  Bro.  C.  G. 
222.  There  was  afterwards  an  appeal 
to  the  House  of  Lords,  where  the  de- 
cree was  finally  confirmed,  see  7  Bro. 
C.C.  8vo  edn.  530. 


Case  365.  PHILIP  MEADOWS  and  Lady  FRANCIS,  his  Wife, 
against  the  Duchess  of  KINGSTON,  by  the  Name  of 
ELIZABETH  HERVEY,  Wife  of  AUGUSTUS  JOHN 
HERVEY,  the  said  AUGUSTUS  HERVEY,  and 
Others, 


27tli  and  28th 
June,  1775. 


[Lib.  Reg.  1774.  B.  fo.  606.] 


On  plea,  sen- 
tence, in  ec- 
clesiastical 
Court  di- 
recto  in  a  mat- 
ter properly 
cognizable 
there,  is  con- 
clusive evi- 
dence where 
the  same  mat- 
ter comes  in 
question  col- 
laterally in  a 
court  of  law 
or  equity.  (1) 


Evelyn,  late  Duke  of  Kingston,  married  the  defendant, 
and  on  the  marriage  made  a  settlement  of  4000/.  a-year  upon 
her  by  way  of  jointure,  charged  upon  certain  estates.  He 
afterwards  made  his  will,  and  gave  her,  by  the  description 
of  his  wife,  Elizabeth  Dutchess  of  Kingston,  all  his  other 
estates  (which  together  with  the  jointured  estates,  were  about 
16,000/.  a-year),  during  widowhood,  subject  to  a  provision 
made  for  payment  of  debts  thereout,  with  limitations  over 
to  the  second  son  of  the  plaintiff,  Lady  Frances  Meadows, 
for  life remainder  to  his  first,  &c.  sons  in  tail  male,  &c. 
He  also  by  his  will  gave  to  the  defendant  by  the  same  des- 
cription, all  his  personal  estate,  discharged  from  payment 
of  debts,  and  also  made  her  sole  executrix  by  the  same  des- 
cription. 

The  Duke  died,  leaving  the  plaintiff  Lady  Frances,  his 
sister  heir  at  law,  and  next  of  kin. 

Bill  by  the  plaintiff,  in  right  of  Lady  Frances,  stating 
that  the  devise  in  the  will  of  the  personal  estate  to  the  de- 


(1)  See  Penville  v.  Luscombe,  2  J.  &  W.  201.  Beames  on  Pleas,  197.  Hat- 
field v,  Hatfield,  6  Bro.  P.  C.  8vo  edn.  100. 
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fendantj  as  his  wife,  was  founded  in  fraud  committed  by  the 
defendant  in  *  imposing  herself  upon  the  Duke  as  a  single 
woman^  and  thereby  induced  the  Duke  to  enter  into  matri- 
mony with  her,  when  in  fact  the  defendant,  at  the  time  the 
marriage  ceremony  between  her  and  the  Duke  was  per- 
formed, was  the  lawful  wife  of  the  defendant  Augustus 
John  Hervey  (since  Earl  of  Bristol,)  and  consequently  in- 
capable of  becoming,  and  never  did  become,  the  lawful  wife 
of  the  said  Duke.    The  bill  states  the  time  and  particular 
circumstances  of  the  supposed  marriage  with  Mr.  Hervey, 
and  that  the  Duke  became  acquainted  with  the  defendant, 
and  continued  to  be  acquainted  with  her  for  many  years ; 
but  the  Duke  being  at  the  time  of  the  commencement  of  his 
acquaintance  with  her  totally  a  stranger  to,  and  not  having 
the  least  knowledge  or  suspicion  of  her  being  married  to 
Mr.  Hervey,  and  the  defendant  from  time  to  time  studiously 
taking  every  oportunity  of  making  the  Duke  privy  to  and 
acquainted  with  several  acts  and  deeds,  which  she  from  time 
to  time  made  and  executed,  in  order  the  better  to  impose 
herself  upon  him  as  a  single  and  unmarried  woman,  the 
Duke  was  effectually  deceived  thereby,  and  that  the  Duke 
having  an  inclination  to  marry,  and  looking  upon  and  con- 
sidering her  as  a  single  and  unmarried  woman,  proposed  to 
her  to  become  his  wife,  which  she  consented  to;  and  ac- 
cordingly, in  March  1/69,  the  Duke  and  the  defendant  were 
married  according  to  the  rites  and  ceremonies  of  the  Church 
of  England.    The  bill  then  charges,  that  the  quality  of  luife 
of  the  said  Duke  was  an  essential  part  of  the  description,  and 
expressed  the  cause  of  the  bequest,  and  insisted  that  the 
cause  and  motive,  by  reason  of  the  imposition,  did  not  exist, 
and  that  the  bequest  could  not  take  effect ;  and  prayed  an 
account  of  the  personal  estate  of  the  Duke,  and  that  the  de- 
fendant might  be  considered  as  a  trustee  of  the  personal  es- 
tate for  Lady  Frances  the  next  of  kin. 

The  defendant,  as  to  so  much  of  the  bill  as  prayed  an  ac- 
count of  the  personal  estate,  and  that  the  defendant  may 
be  considered  a  trustee  thereof,  &c.  pleaded  that  the  Duke 
hcing  lawfully  married  to  the  defendant,  he  cohabited  with 
her  to  his  death.  That  tlic  Duke,  after  he  was  married  to 
the  defendant,  duly  made  his  will,  which  is  stated  at  large, 
and  that  the  defendant  proved  the  said  will  in  the  Preroga- 
tive Court  of  the  Archbishop  of  Canterbury.     She  then 
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pleaded  a  suit  in  the  Consistorial  Court  of  London,  instituted 
by  her  against  Mr.  Hervey  for  jactitation  of  marriage,  and 
a  cross  allegation  by  Mr.  Hervey,  insisting  that  he  was 
married  to  her,  stating  the  particular  circumstances  of  the 
marriage  and  praying  the  Court  to  pronounce  that  he  and  the 
defendant  were  lawfully  man  and  wife ;  and  that  upon  hear- 
ing the  cause  on  the  10th  of  February  1769,  the  Judge,  by  his 
definitive  and  final  sentence,  declared,  that  the  defendant, 
then  Elizabeth  Chudleigh,  at  and  during  all  the  time  men- 
tioned in  her  said  libel,  was  and  then  was  a  spinster,  and 
free  from  all  matrimonial  contracts  or  espousals  (as  far  as 
appeared),  more  especially  with  the  said  Augustus  John 
Hervey  ;  and  that  the  said  Augustus  John  Hervey  did  ma- 
liciously boast,  and  publicly  assert  (though  falsely,)  that  he 
was  contracted  in  marriage  to  the  defendant,  or  that  they 
were  joined  or  contracted  together  in  matrimony ;  and  that 
therefore  the  Judge  of  the  said  Court  thereupon,  by  such 
definitive  sentence  or  final  decree,  also  pronounced,  decreed, 
and  declared,  that  perpetual  silence  must  and  ought  to  be 
imposed  and  enjoined  on  the  said  Augustus  John  Hervey, 
as  to  the  matters  contained  in  the  defendant's  said  libel;  and 
accordingly  did  impose  and  enjoin  perpetual  silence  on  him 
as  to  such  matters,  and  decreed  said  Augustus  John  Her' 
vey  to  be  admonished  to  desist  from  his  boasting  and  as- 
serting that  he  was  contracted  to  or  enjoined  with  the  de- 
fendant in  matrimony  as  aforesaid  ;  and  also  condemned  the 
said  Augustus  John  Hervey  in  100/.  for  lawful  expenses 
made  in  the  said  cause  on  the  part  of  the  defendant,  to  be 
paid  to  her  or  her  proctor,  besides  the  expence  of  a  monition 
for  payment  on  that  behalf.    The  plea  then  avers,  that  the 
Consistorial  Court  had  competent  jurisdiction  to  hear  and 
determine  the  said  suit,  and  that  the  sentence  was  unrepeal- 
ed, unappealed  from,  and  in  force  and  virtue.    The  plea  then 
says,  that  the  Duke  was  informed  of  the  report  and  asser- 
tions in  the  libel  or  allegations  mentioned,  and  was  acquaint- 
ed with  and  privy  to  the  said  suit,  proceedings,  and  decree 
or  sentence  of  the  Ecclesiastical  Court,  at  the  time  the  same 
were  instituted,  earned  on,  and  pronounced,  and  with  every 
circumstance  relative  to  the  said  report,  assertions,  and  suit. 
In  support  of  the  plea,  she  by  her  answer  denies  that  the 
[  759  ]     Duke  was  drawn  in  to  marry  her  by  any  misrepresentation, 
fraud,  or  imposition  whatsoever,  or  that  the  Duke  was  under 
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any  deception  with  respect  to  the  defendant,  either  at  the  Meadows 

time  of  his  being  married  to  the  defendant,  or  at  the  time  of  and  Wife 

making  his  said  will.  against 

rr^,      1      1    .             ,                            .              Ill  Duchess  of 

Ihe  plea  bemg  set  down,  came  on  to  be  argued  by  order  Kingston 

on  the  27th  of  June.  and  Others. 

Several  objections  were  taken  to  the  propriety,  form,  and 
substance  of  the  plea.  It  was  said  to  be  the  rule  of  plead- 
ing, that  the  subject  matter  must  be  reduced  to  a  single 
point.  That  here  are  two  or  three  points.  That  there  are 
many  circumstances  pleaded,  and  therefore  the  plea  is  im- 
proper on  that  account.  That  the  plea  ought  to  have 
averred  that  the  defendant  was  married  to,  and  was  the 
lawful  wife  of  the  Duke,  and  was  not  the  wife  of  Hervey  ; 
and  that  it  is  not  sufficient  to  saj^,  as  the  plea  does,  that  the 
Duke  being  married  to  the  defendant,  cohabited  with  her. 
That  it  is  a  plea  of  evidence,  and  therefore  improper,  and 
ought  at  least,  if  not  over-ruled  on  that  account,  to  stand 
for  an  answer;  and  then  the  Court,  on  hearing,  will  judge 
whether  the  sentence  is  conclusive  evidence  or  not ;  that  the 
very  words  shew  it  is  not,  being,  as  far  as  appears.  That  it  is 
not  definitive,  for  the  same  matter  may  be  heard  over  and 
over  again,  either  upon  new  or  the  same  evidence  and  case. 
That  Oughtoris  Ordo  takes  a  distinction  between  a  sentence 
in  favour  of  marriage,  and  such  a  sentence  against  it ;  the 
former  is  definitive,  the  latter  not.  That  the  temporal 
Courts  have  upon  no  occasion  laid  it  down  as  an  universal 
position,  that  such  a  sentence  is  conclusive  in  all  cases. 
That  the  case  of  Robins  v.  Chrutchley,  in  Wilson's  Reports, 
is  otherwise.  That  even  admitting  it  conclusive  in  other 
respects,  yet  it  may  be  avoided  at  the  hearing  by  evidence 
of  fraud  and  collusion.  And  the  case  of  Barnesley  v.  Poivelly 
was  cited. 

On  the  other  side  it  was  argued,  in  support  of  the  plea, 
That  it  was  proper,  was  well  pleaded,  and  was  a  bar  to  the 
plaintiff's  claim,  the  sentence  being  conclusive  evidence  that 
the  defendant,  at  the  time  she  was  married  to  the  Duke, 
was  not  the  wife  of  Mr.  Hervey.  That  it  is  not  necessary 
that  a  plea  should  reduce  the  subject  matter  to  one  question ;  [  760  ] 
there  may  be  several  (questions,  as  in  Harrison  v.  Moreland, 
and  if  one  is  over-ruled,  yet  if  another  is  good,  the  plea 
shall  prevail.    That  in  fact  the  plea  in  this  case  has  reduced 


(2)  1  Ves.  284. 
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the  subject  to  one  point,  and  by  a  few  indisputable  facts, 
viz.  the  probate  and  sentence.    That  the  question  being. 
Whether  the  sentence  is  not  conclusive  evidence  ?  the  Court 
can  determine  it  now,  as  well  as  in  the  shape  of  a  cause,  at 
a  future  time ;  the  Court  can  have  no  more  light  then  than 
it  has  now,  and  therefore,  for  the  sake  of  the  parties,  ought 
to  determine  the  question  now.    That  the  defendant's  mar- 
riage with  the  Duke  is  well  enough  introduced,  it  not  being 
necessary  to  aver  that  they  were  married,  but  sufficient  to 
say,  that  the  Duke,  being  married  to  the  defendant,  cohabi- 
ted with  her.    That  the  marriage  with  the  Duke  was  not  the 
point  in  issue,  otherwise  than  as  depending  on  the  question. 
Whether  the  defendant  was  the  wife  of  Hervey  ?  That  the 
plaintiff's  bill  states  her  marriage  with  the  Duke  as  a  fact 
which  makes  an  averment,  or  even  notice  of  it,  unnecessary 
in  the  plea.    That  to  aver  that  she  was  the  lawful  wife  of 
the  Duke,  and  not  the  lawful  wife  of  Mr.  Hervey^  would 
have  over-ruled  the  plea,  it  being  covered  by  the  plea, 
which  becomes  of  no  use,  if  the  party  answers  to  the  fact. 
That  every  plea  is  a  plea  of  evidence,  and  in  general  such 
as  is  capable  of  being  disputed,  as  in  the  common  case  of  a 
purchase  or  title,  or  of  a  release.    That  the  sentence  which 
is  the  subject  matter  of  this  plea  is  conclusive  evidence,  and 
cannot  be  disputed.    That  a  suit  for  jactitation  of  marriage 
is  not  a  suit  for  words,  but  a  method  to  try  the  question  of 
marriage.    That  this  sentence  is  in  the  common  form,  and 
the  temporal  Courts  take  notice  of  it  as  being  so.    That  a 
sentence  in  the  Ecclesiastical  Court  having  jurisdiction,  is 
always  held  in  the  temporal  Courts  as  conclusive  evidence 
of  the  matter  directly  determined  by  it ;  and  the  distinction 
taken  by  Lord  C.  J,  Holt,  in  Blackharn's  case,  Salk,  290. 
between  a  sentence  ex  directo  and  otherwise,  was  relied  On. 
That  the  same  rule  extends  to  judgments  or  decrees  in  any 
Court  having  competent  jurisdiction ;  they  are  held  by  other 
Courts  as  conclusive  evidence  of  the  matter  determined  by 
them ;  and  a  great  many  cases  from  Lord  Coke's  time  to 
yesterday  were  cited  for  that  purpose,  many  of  which  are  of 
[  761  ]    sentences  in  the  Ecclesiastical  Court  in  suits  for  jtictitation 
of  marriage,  and  are  in  point.    That  the  case  of  Robins  v. 
Crutchley  was  not  a  sentence  ex  directo,  and  not  applicable. 
That  the  distinction  in  Oughton  seems  unreasonable,  taking 
it  in  the  extent  for  which  it  was  cited,  namely,  that  a  sen- 
tence against  marriage  must  be  a  mere  nullity,  which  cannot 
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be.    That  if  the  sentence  is  not  final,  to  prevent  the  suit  Meadows 
being  heard  over  and  over  again,  yet  the  sentence  is  conclu-     and  Wife 
sive  while  it  stands  unreversed.    That  in  this  case  there  is  j)^^^"gg^^f 
no  suggestion  in  the  bill  of  fraud,  or  collusion  in  obtaining  Kingston 
the  sentence;  that  if  there  was,  the  Court  would  not  receive  and  Others, 
it,  but  resort  on  such  occasion  must  be  had  to  the  Court  im- 
posed on,  which  will  and  can  set  aside  the  sentence  for  such 
cause :  no  other  Court  has  to  do  with  it.    That  in  Prud- 
ham  v.  Phillips^  Lord  Chief  Justice  Willes  refused  to  admit 
evidence  of  fraud. 

Lord  Apsley,  Chancellor  : 

As  I  have  no  doubt,  I  shall  not  take  time  to  deliberate  upon  ^^^^  Court  re- 

...  T      1  rrli  •     gards  the  sub- 

this  case,  but  shall  give  my  opinion  immediately.     Ihis  stance  of  a 
Court  regards  the  substance  of  a  plea,  and  will  not  over-  ^^^^'^ 
rule  it  for  little  inaccuracies  in  point  of  form.    The  plea 
states  the  sentence  of  the  Ecclesiastical  Court,  to  shew 
that  the  defendant  was  not,  at  the  time  she  married  the 
Duke,  the  wife  of  Mr  Hervey, 

1st  Q.  Whether  the  plea  reduces  the  matter  to  a  point  ? 

2d,  If  it  does.  Whether  it  is  conclusive  ? 

As  to  the  first :  It  clearly  brings  the  matter  to  a  point, 
Whether  the  defendant  was  not  the  wife  of  Mr.  Hervei/,  but 
a  single  woman  ? 

As  to  the  second  :  By  conclusive,''  I  understand  that  the  [De^cree  of  ^ 
Court  will  not  receive  evidence  to  contradict  it.  I  lay  it  evidence  of  the 
down  as  a  general  rule,  that  wherever  a  matter  comes  to  be  matters  deter- 

.  °  '  mined  there.] 

tried  in  a  collateral  way,  the  decree,  sentence  or  judgment 

of  any  other  Court,  having  competent  jurisdiction,  shall  be 

received  as  conclusive  evidence  of  the  matter  so  determined. 

In  Noelv,  Wells,  1  Lev.  235.  the  Court  would  not  receive 

evidence  to  prove  that  the  will  was  forged,  in  contradiction 

to  the  probate.    All  the  cases  cited  import  the  same  rule. 

Temporal  Courts  must  take  notice  of  the  forms  of  sentence  [Temporal 

in  ecclesiastical  Courts.    Though  Oughton  may  be  right,      [  762  ] 

and  Mr.  Hervey  might  at  any  time  have  sued  for  restitution  Courts  must 

of  conjugal  rites,  notwithstanding  this  sentence;  yet  the  tcnJe'^of'cc^'^'^' 

sentence  is  conclusive  evidence  in  collateral  actions,  till  it  ciesiastical 

is  reversed  or  overturned  by  some  other  sentence.    There  is 

no  end  of  citing  cases  on  this  head.    The  only  exception  to 

the  rule  is,  where  the  sentence  is  not  ex  directo,  according 

to  the  distinction  in  Blackhanis  case.     In  the  case  of 

Robins  V.  Crutcliley,  the  sentence  was  not  ex  directo  ;  here 

the  question  was  direct,     married  or  not?''    It  was  said. 
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[Fraud  in  ob- 
taining a  sen- 
tence can  only 
be  examined 
in  Court 
where  the 
fraud  is  com- 
mitted, or  in 
one  of  concur- 
rent jurisdic- 
tion.] 


that  fraud  in  obtaining  the  sentence  might  be  given  in  evi- 
dence. In  Barnesley  v.  PowelU  Lord  Hardwicke  took  a 
distinction  between  fraud  upon  the  testator,  and  fraud  after 
his  death.  In  the  former  case,  he  said  this  Court  would  not 
meddle,  but  leave  it  to  the  Ecclesiastical  Court.  Here  is  no 
suggestion  of  fraud  in  the  bill ;  and  if  there  was,  it  is  that 
kind  of  fraud  which  the  Court  would  not  go  into.  Fraud 
upon  a  Court  in  obtaining  judgment  or  sentence,  can  only 
be  examined  by  the  Court  where  the  fraud  is  committed,  or 
another  Court  having  concurrent  jurisdiction.  This  Court 
has  not  concurrent  jurisdiction  in  questions  of  marriage. 
Prudham  v.  Phillips  is  a  case  in  point ;  it  is  in  the  margin 
of  Strangers  Reports :  but  be  it  remembered,  that  it  is  a 
note  of  Sir  John  Strange,  who  was  alive  at  the  time.  Not 
one  case  has  been  cited  where  such  a  sentence  has  been  held 
not  to  be  conclusive  while  it  stands.  The  words  of  the  plea 
that  the  Duke  being  married,  &c.  without  an  averment  of 
the  marriage,  are  sufficient. 

Allow  the  plea. 


Cases  cited  for  the  Defendant  in  support  of  the  Plea. 


[  763  ] 


[Probate  is 
conclusive 
evidence  in  case  of  a  will.  (4)] 


Bunting's  csise,  4  Co.  29.;  Jones  v.  Boiv,  Carth.  225.  ; 
Blackham's  case,  Salk.  290. ;  and  in  Cases  in  the  King's 
Bench  in  Lord  Hardiuicke's  Time,  fo.  11.;  Da  Costa  v, 
Fillareal,  Stra.  961.;  Prudham  v.  Phillips,  in  the  margin 
of  the  last  case ;  Hatfield  v.  Hatfield,  (3)  in  the  House  of 
Lords  1st  April  1725;  Phillips  v.  Bury,  Skin.  468.;  2  Ro. 
Abr.  219. ;  7  Co.  42. ;  The  King  v.  Grundel,  in  the  King's 
Bench,  26th  July  17  ;  and  the  case  cited  by  Lord  Chief 
Justice  Mansfield,  in  the  last  case  of  an  action  brought 
against  Thomas  Hervey  for  a  debt  contracted  by  his  sup- 
posed wife.  Strong  evidence  was  given  of  the  marriage  ; 
but  the  sentence  of  the  Ecclesiastical  Court  in  a  suit  for 
jactitation  of  marriage  being  produced.  Lord  Chief  Justice 
Mansfield,  who  tried  the  cause,  held  it  conclusive  evidence, 
and  the  parties  acquiesced  in  it. 

On  the  30th  of  June,  Lord  Chancellor,  at  the  sitting  of 


(3)  5  Bro.  P.  C.  8vo.  Ed.  100.  pealed,  is  conclusive  in  the  temporal 

(4)  That  probate  of  a  will,  of  per-  Courts,  see  Allin  v.  Dundas,  3  T.  R. 
sonal  estate,  so  long  as  it  remains  unre-    129.    Tiffin  v.  Tiffin^  2  Cha.  Ca.  56. 
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the  Court,  took  notice  of  the  determination  on  the  plea, 
with  which  he  said  he  was  perfectly  satisfied,  and  mentioned 
another  case  which  he  had  found  since.  The  King  v.  Vin- 
cent, Stra.  481.  Indictment  for  forging  a  will  relating  to 
personal  estate,  and  on  the  trial  the  forgery  was  proved  ;  but 
on  the  defendants  producing  a  probate,  that  was  held  to  be 
conclusive  evidence  in  support  of  the  will.  He  also  said  he 
had  seen  a  note  of  Prudliam  v.  Phillips,  of  Sir  Thomas 
Parker,  who  was  then  a  serjeant,  and  by  which  it  appears 
that  an  action  was  brought  by  Pritdham  against  Con.  Phil- 
lips.  She  proved  her  marriage  with  Muilman  ;  then  a  sen- 
tence of  the  Ecclesiastical  Court  was  produced,  by  which  it 
appeared  that  she  was  at  the  time  married  to  another  person. 
The  defendant  offered  to  prove  that  the  sentence  was  obtain- 
ed per  fraudem ;  but  Lord  C.  J.  Willes  would  not  permit 
her  to  go  to  it. 

Prudham  v.  Phillips. 
Assumpsit.  The  defendant  gave  in  evidence  her  marriage 
with  Muilman.  Plaintiff  shewed  a  sentence  in  the  Ecclesi- 
astical Court,  annulling  the  charge;  for  that  at  the  time  of 
solemnizing  it,  defendant  was  married  to  Delafield,  which  the 
plaintiff's  counsel  relied  on  as  conclusive  evidence  of  the 
nullity  of  such  pretended  marriage  with  Muilman.  And  so 
it  was  agreed,  unless  the  defendant  might  be  permitted  to 
shew  fraud  in  obtaining  the  sentence,  and  to  avoid  it  by  res- 
triction of  fraud.  Willes,  C.  J.,  after  much  debate,  took 
a  distinction  between  the  case  of  a  stranger  who  cannot  come 
in  and  reverse  the  judgment,  and  therefore  must  of  necessity 
be  permitted  to  aver  that  it  is  fraudulent,  and  the  case  of  one 
who  is  party  to  the  proceedings.  If  he  plead,  the  judgment 
was  fraudulent,  he  cannot  give  evidence  of  it,  but  must  apply 
to  the  Court  which  pronounced  the  sentence  to  vacate  the 
judgment;  and  if  both  parties  colluded,  it  was  never  known 
that  either  of  them  could  vacate  it.  The  defendant  in  this 
case  was  party  to  the  suit,  and  cannot  have  redress  here. 
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Tzcaitcs  V.  S)nUhy  1  P.  Wms.  12. 
Plunie  V.  Beale,  1  P.  W.  388.  Ste- 
phenson V.  Gardiner^  2  P.  Wm.  286. 
Bcnnet  v.  Vade,  2  Atk.  324.  Archer 
v.  Mosse,  2  Vern.  8.  Nelson  v.  Old- 
field^  lb.  76.  Exparte  Fearon,  5  Ves. 
6  47.  GriJJiths  v.  Jlaniilton,  12  Ves. 
307.  Pemberton  v.  Pemberton,  13 
Ves.  297.    Kerrich  v.  llransby^  7  Bro. 


P.  C.  8vo.  edn.  437.,  and  see  JVcbb  v. 
Clavcrdcn,  2  Atk.  424.   Mitf.  Tr.  209. 

 So  also  a  foreign  probate,  Jaunci/ 

x.Sealj/^  1  Vern.  397.  So  sentence 

of  the  Ecclesiastical  Court,  in  granting 
letters  of  administration,  upon  tlie  ques- 
tion of  who  are  next  of  kin  of  (he  in- 
testate, is  conclusive,  lionclu'cr  v.  Tdi/- 
lor,  4  Bro.  P.  C.  8vo  edn.  p.  708. 
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Case  366.       GILES  BULLOCK  against  ROBERT  SADLIER  and 

Others. 

25th  and  26th  riM^  T?r,4^^xr  1 

Feb.  1776.  L^**  ^ntvj.] 


^"riuabie^^'^  By  articles  25th  June  1744,  made  on  the  marriage  of  plain- 
consideration  tiff  with  Jane  his  late  wife,  daughter  of  George  Sadlier,  it 
Heid^Jgoo^d  agreed,  that  the  estate  which  she  was  entitled  to,  or 

defence  though  any  Other  which  she  might  be  entitled  to  hy  virtue  of  the 
ti^oVwas  much  ^^^^  ^/  John  StiUman,  or  otherwise,  during  the  intended 
^T^\  vaiue^^(i)  ^^^^^'^^^^5  should  be  to  the  sole  use  and  disposal  of  the  said 
Jane,  as  if  she  was  sole  and  unmarried.  And  it  was  further 
agreed  as  to  any  freehold  or  real  estate,  that  from  and  after 
her  decease,  plaintiff,  in  case  he  should  survive  her,  having 
any  child  or  children  by  her  living  at  her  death,  should  be 
seised  thereof  for  his  life,  with  a  remainder  on  the  death  of 
such  child  or  children ;  and  in  case  of  children,  plaintiff 
might  appoint  amongst  the  children  as  he  should  think  fit ; 
but  if  he  should  survive  Jane,  and  the  issue,  if  any,  of  the 
marriage,  the  plaintiff  to  be  seised  and  entitled  to  him  and 
his  heirs,  with  the  like  provision  in  favour  of  J ane  ;  if  she 
should  survive  plaintiff. 

George  Sadlier,  the  father,  having  settled  the  manor  of 
A'psley  Guise,  and  other  estates  in  Bedfordshire,  on  his  wife 
J ane,  with  the  immediate  reversion  in  fee  to  himself,  by  will 
of  19th  July  1744,  devised  the  said  estates  to  his  son  George 
Sadlier  for  life ;  with  remainder  to  his  first  and  other  sons 
in  tail  male ;  remainder  to  plaintiff's  late  wife  in  fee. 

George  Sadlier  died  without  issue  in  1746,  and  in  17^1 
plaintiff's  late  wife  died  without  issue,  leaving  Mary  the  wife 
of  Richard  Shaw,  her  heir  at  law. 


(1)  See  Barwell  v.  Ward,  1  Atk. 
260.  S.  C.  Ridgw.  260.  Walker  v. 
Burroughs^  1  Atk.  93.  Western  v. 
Russell,  3  V.  &  B.  192.  Burrows  v. 
Lock,  10  Ves.  470.  Mac  Ghee  v.  Mor- 
ian,  2  Sch.  &  Lef.  395.    Griffith  v. 


Spratley,  1  Cox  383.  Collier  v.  Brown, 
ib.  428.  Copts  V.  Middleton,  2  Madd. 
410.  Emery  v.  Wase,  8  Ves.  517. 
Sugd.  739.  ante  293.  Floyer  v.  Sher-- 
rardy  ante  IS, 
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By  lease  and  release  of  21st  and  22d  August  1753,  and  Bullock 
fine,  reciting  the  settlement  and  will  of  George  Sadlier,  and  ^^dlier 
the  death  of  plaintiff's  late  wife,  without  issue,  leaving  ^^^oTh^^s. 
Mary  Shaiv  her  heir  at  law;  and  that  Jane  Sadlier,  Rich- 
ard Shaw,  and  his  wife,  had  come  to  an  agreement  to  settle  [  755  ] 
the  premises  as  thereafter  mentioned,  in  performance  of  the 
agreement,  and  consideration  of  200/.  paid  by  defendant  Ro~ 
bert  Sadlier  to  Richard  Shaw  and  his  wife,  Jane  Sadlier 
Richard  Shaw  and  his  wife  conveyed  the  manor  of  Apslei/ 
Guise  and  premises  in  Bedfordshire,  to  Jane  Sadlier  for 
life,  in  like  manner  as  she  before  held  the  same,  under  the 
settlement  made  by  George  Sadlier,  and  after  her  death,  to 
Richard  Shaiv,  and  Mary  his  wife,  and  the  survivor  for  life  ; 
with  remainder  to  the  defendant  Robert  Sadlier,  his  heirs 
and  assigns  for  ever;  and  in  further  performance  of  the 
agreement,  and  in  consideration  of  the  estate  therein  before 
limited  to  Richard  Shaw  in  the  manor  of  Apsley  Guise,  and 
premises  in  Bedfordshire,  and  of  the  remainder  in  fee  of  the 
same  premises,  limited  to  the  defendant  Robert  Sadlier, 
both  which  estates  Sadlierh2idi  enabled  the  said  Richard 
Shaw  and  Mary  his  wife  to  raise  and  create,  by  joining  with 
them  therein,  Jacob  Gomez  Serra^  and  Rebecca  his  wife, 
and  Abraham  de  Medina  and  Sarah  his  wife  (the  legal  inte- 
rest being  vested  in  the  wives),  the  said  Jane  Sadlier, 
Richard  Shaw,  and  Mary  his  wife,  and  the  defendant  Sad- 
lier, conveyed  the  undivided  parts  of  the  said  J ane  Sadlier 
and  Mary  Shaiu,  in  the  manor  of  Dansington,  and  lands  at 
Bexley  in  Kent,  to  Jane  Sadlier  in  fee. 

The  manor  of  Dansingtoft  were  the  same  premises  which 
are  described  in  the  plaintiff's  marriage  articles. 

Jane  Sadlier  died  21  st  January  1771  • 

Bill  brought  by  plaintiff,  to  have  the  marriage  agreement 
and  the  will  of  George  Sadlier  established,  and  to  have  con- 
veyance and  possession  of  the  Bedfordshire  estate,  and  deeds 
and  writings  relating  thereto. 

The  defendant  Sadlier  put  in  a  plea  of  purchase  for  a  va- 
luable consideration,  without  notice,  which  was  ordered  to 
stand  for  an  answer  :  several  witnesses  were  examined  on 
the  part  of  the  plaintiff^,  who  proved  that  the  Bedfordshire 
estate  was  let  at  88/.  a-ycar,  and  was  worth  to  be  sold  in 
1753,2,700/.  or  2,800/.  and  that  the  reversion,  after  three 
lives,  which  was  the  interest  bought  by  defendant  Sadlier 
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for  200/.  was  worth  1,232/. ;  that  the  three  lives  were  in  1753, 
very  old;  viz.  Ja7ie  Sadlier  74,  Richard  Shaw  63,  and 
Mary  Shaw  68,  and  were  all  expired. 

And  defendant  Sadlier  in  his  answer  said,  he  believed  that 
Shaw  and  his  wife  would  not  have  sold  the  said  reversion  for 
200/.  to  any  other  person  than  to  the  defendant,  he  being  at 
that  time  her  heir  apparent.  The  cause  now  coming  on  to 
be  heard  on  28th  February ; 

Q.  Whether  the  defendant  Sadlier  is  to  be  considered  as 
a  bona  fide  purchaser  for  real  consideration  ? 

It  was  argued  on  the  part  of  the  plaintiff,  That  the  consi- 
deration being  so  very  inadequate  to  the  value  of  the  inte- 
rest purchased,  the  defendant  ought  not  to  prevail  against 
the  equitable  claim  of  the  plaintiff.  That  beyond  such  a 
portion  of  the  estate  as  200/.  would  purchase,  he  was  a 
mere  volunteer,  which  was  five  parts  in  six  of  the  estate. 
That  the  Court  will  not  upon  such  occasions  judge  of  the 
real  value  with  great  nicety,  but  will  take  notice  where  the 
price  paid  is  so  very  trifling,  compared  with  the  real  value. 
That  the  justice  would  be  to  let  the  estate  stand  as  a  secu- 
rity to  the  defendant  Sadlier  for  the  200/.  advanced  and  in- 
terest, and  subject  to  the  demand,  to  belong  to  plaintiff. 

For  the  defendant  it  was  argued.  That  the  rule  of  the 
Court  is  general.  A  purchaser  for  valuable  consideration 
without  notice,  shall  hold  the  estate  against  a  prior  equit- 
able claimant :  that  neither  the  rule  of  this  Court,  nor  the 
statute  of  Elizabeth^  require  a  full  and  adequate  considera- 
tion ;  it  is  sufficient  that  it  is  a  purchase,  and  the  Court  can- 
not say  the  defendant  is  to  be  considered  so  far  as  a  pur- 
chaser, and  so  far  as  a  volunteer,  but  must  decree  in  toto. 
That  collusion,  or  any  unfairness  in  the  transaction,  even 
imposition  on  Shaiv  and  his  wife,  would  be  sufficient  to  take 
away  the  privilege  from  the  defendant;  that  in  this  case 
there  is  no  pretence  of  any  unfairness  or  collusion. 

Lord  Bathurst,  Chancellor,  took  till  the  next  day,  the 
26th  February,  to  consider  of  it,  and  then  delivered  his 
opinion  : 

1  have  looked  into  the  cases  which  I  could  find  upon  this 
head,  and  have  no  doubt.  The  objection  made  to  the  defend- 
ant's title  is,  that  the  estate  is  worth  2,300/.  and  the  rever- 
sion which  he  bought  after  the  three  lives,  is  worth  1,200/. 
for  which  he  paid  only  200/. ;  and  therefore  said,  that  the 


CASES  IN  CHANCERY. 


767 


Bullock 
against 
Sadlier 
and  Others. 


defendant  ought  to  hold  the  estate  only  as  a  security  for  the 
200/.  No  case  is  to  be  found  to  warrant  such  a  decree.  Bas- 
set V.  Nosworthy,  Finch  103.  is  the  other  way ;  the  same 
case  is  in  Lord  Nottingham's  MSS.  where  it  is  said  that 
the  Question  is  not^  Whether  the  consideration  is  adequate, 
but  whether  it  is  valuable  ?  for  if  it  be  such  a  consideration 
as  will  not  be  deemed  fraudulent  within  the  statute  of  Eliz- 
abeth, or  he  is  sucli  a  purchaser  as  would  hinder  a  puisne 
purchaser  from  overturning  it,  he  ought  not  to  be  impeached 
in  equity. 

Mildmay  v.  Mildmay,  from  Lord  Nottingham's  MSS. 
where  a  purchase  for  valuable  consideration,  but  less  than 
the  value,  was  set  up  against  the  title  of  the  plaintiff;  who 
contended  that  the  defendant  being  only  a  purchaser  for  900/. 
the  plaintiff  ought  to  be  let  into  possession  on  payment  of 
that  sum  :  but  Lord  Nottingham  said,  he  should  not  do 
it ;  it  would  be  turning  a  purchase  into  a  security  ;  and  he 
took  notice  of,  and  confirmed  what  he  had  said  in  Nosivor- 
thy*s  case,  and  in  that  case  the  legal  interest  was  in  either 
of  the  parties  ;  but  Lord  Nottingham  said,  the  Court  will 
consider  an  equitable  purchase,  as  a  legal  purchase. 

Dismiss  the  Bill  without  Costs. 

N.  B,  In  Mildmay  v.  Mildmay,  the  plaintiff  was  a  vo- 
lunteer, and  the  defendant  an  equitable  purchaser  for  a  val- 
uable consideration. 


/ 


FOONE  against  BLOUNT  and  Others,  Executors  of 
PINKARD. 


Case  367. 


[Lib.  Reg.  1776.  A.  fo.  672.]  Before  Lord 

Bathurst,  Ch. 


In  this  case,  which  at  first  came  on  before  Lord  Hardtvickc,  [s.  Ante  320  ] 
Chancellor,  on  24th  June  1750,  he  declared  the  will  well     P«P'^t  ^^ro- 

(lilor  IS  enti- 
tled to  receive  his  debt  out  of  the  money  iuising  by  sale  of  testatrix's  real  estate,  according  to 
the  appointment  by  her  will.  (1) 


(1 )  See  Pickering  v.  Lord  Stamford,  2  Ves.  283.  Roncr  v.  liatcliffc,  9  Mod. 
171,1 96.    See  Davcrs  v.  Dewes,  3  P.  W.  46. 
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FooNE      proved,  and  directed  an  account  of  the  personal  estate,  and 
against     of  the  debts,  legacies,  and  funeral  expences  to  be  taken ; 
and  (Others  estate  should  be  sold,  and  the  money  aris- 

£  763  j     ing  by  such  sale  to  be  paid  into  the  Bank  in  the  name  of  the 
Accountant-General,  to  be  placed  to  the  credit  of  this  cause 
without  prejudice  to  the  claims  of  any  of  the  parties,  and 
subject  to  further  order:  and  a  question  being  made  in  the 
cause  concerning  the  capacity  of  the  plaintiff,  Ann  Foone, 
to  take  the  legacy  given  her  by  the  said  will,  his  Lordship 
reserved  the  consideration  of  that  question,  and  also  of  any 
other  question  that  might  arise  concerning  the  capacity  of 
any  other  of  the  legatees  in  the  will,  or  of  any  of  the  credi- 
tors of  the  said  testatrix,  who  might  come  in  before  the 
Master  to  claim  their  debts  or  legacies  out  of  the  testatrix's 
real  estate;  and  also  concerning  the  right  of  any  of  the  par- 
ties, or  of  any  other  persons  who  might  come  before  the 
Master  under  the  direction  before-mentioned,  to  the  surplus 
of  the  money  arising  by  sale  of  the  said  testatrix's  real  es- 
tate, before  directed  to  be  sold.    The  Master  afterwards 
made  his  report  of  their  several  accounts,  and  of  the  sale 
of  the  real  estate,  and  payment  of  the  purchase- money  into 
the  Bank,  and  deficiency  of  the  personal  estate. 

On  the  SOth  of  March,  177^,  the  cause  came  on  for  fur- 
ther directions,  when  the  Court  directed  a  case  to  be  made 
for  the  opinion  of  the  Court  of  King's  Bench  upon  the  fol- 
lowing Question  :  "  Whether  a  creditor,  who  is  a  Papist,  is 
entitled  to  receive  his  debt  out  of  the  money  which  has 
"  arisen  by  sale  of  the  testatrix's  real  estate,  according  to 
"  the  appointment  by  her  will  ?" 

On  the  19th  June  177^?  Lord  Mansfield,  Chief  Justice, 
Aston,  Justice,  and  Ashhurst,  Justice,  certified  as  fol- 
lows : — "  Having  heard  Counsel,  and  considered  the  case,  we 
are  of  opinion  that  a  creditor,  who  is  a  Papist  is  entitled 
to  receive  his  debt  out  of  the  money  which  has  arisen  by 
sale  of  the  testatrix's  real  estate,  according  to  the  appoint- 
ment  by  her  will." 

The  cause  coming  on  again  before  Lord  Bathurst  upon 
above  certificate,  directions  were  given  according  to  that 
opinion. 
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NICHOLLS  against  CRISP  and  Others.  Case  368. 

[Lib.  Reg.  1777.  B.  fo.  66.]  Nov.  1777. 

Thomas  Small  wood,  after  directing  his  debts  and  funeral  Executors  had 
expences  to  be  paid  as  soon  as  convenient  after  his  decease ;  gacies  j^the^' 
first,  he  ffave  to  his  daughter,  Alice  Smallwood  (born  of  the  residue  which 

was  devised 

body  of  Alice  Turner^  his  late  servant),  all  his  personal  CS-  but  becanae 
tate  of  every  kind  or  denomination,  viz,  all  the  money  or  go^to^the^ngxt* 
monies  he  might  be  possessed  of  in  any  of  the  public  funds,  of  kin.  (l) 
or  elsewhere,  or  that  might  be  due  to  him  at  the  time  of  his 
death,  as  well  as  all  his  plate,  household  furniture,  linen, 
watches,  rings,  trinkets,  pictures,  wearing  apparel,  horses, 
&c.  or  whatever  belonged  to  his  personalty ;  secondly,  he 
desired  all  his  real  estate,  wheresoever  situate,  lying,  or 
being,  to  be  sold,  viz,  all  the  lands  or  estate  which  he  had 
or  held  in  Edgerly,  Oldford,  Chelford,  Shelson^  in  Chester, 
or  elsewhere :  and  furthermore,  he  charged  the  purchase- 
money  or  produce  of  all  such  lands  or  estate  with  the  follow- 
ing legacies,  inter  alia  ;  to  Edward  Crisp  and  Thomas  Crisp 
whom  he  appointed  sole  executors  and  trustees  to  that  his 
last  will  and  testament,  the  sum  of  300/.  each,  and  over  and 
above  the  sum  of  20/.  each  for  mourning ;  and  he  further 
gave  each  of  his  cousins,  Thomas  Williams  and  John  Nic- 
holls,  all  the  residue  of  the  purchase-money  or  produce  of 
his  real  estate,  provided  the  residue  of  such  purchase-money 
should  not  amount  to  more  than  the  sum  of  1,000/.  each  (if 
short,  he  could  not  help  it) ;  but  in  case  the  residue  of  such 
purchase-money  or  produce  should  amount  to  more  than 
1,000/.  each,  then  he  gave  all  the  surplus  of  such  purchase- 
money  to  his  said  daughter  Alice  Snialhvood.  And  he  fur- 
ther charged  the  produce  or  purchase-money  of  his  real  es- 
tate with  all  his  just  debts  and  funeral  expences. 

The  residue  amounted  to  more  than  20(X)/. 

Alice  Smallwood  died  in  the  life-time  of  the  testator. 


(1)  See  Hum/ret/  v.  Taijleur,  ante  136.    Lloyds.  Stoddarl,  ante  152. 


769 


CASES  IN  CHANCERY. 


NicHOLLs       Q-  Whether  the  executors,  or  next  of  kin,  were  entitled 
to  the  undisposed  surplus  of  the  personal  estate  ? 

Lord  Bathurst,  Chancellor,  held,  the  next  of  kin,  and  not 
the  executors,  were  entitled,  on  the  authority  of  the  case  of 
the  Bishop  of  Cloyne  v.  Young, (^) 


Crisp 
and  Others 


(2)  And  as  to  the  clear  residue  of  of  said  testator,  it  is  devisable  amongst 

said  testator's  personal  estate,  his  Lord-  the  next  of  kin  of  the  said  testator,  ac- 

ship  doth  declare,  that  by  the  death  of  cording  to  the  Statute  of  Distributions, 
the  S3Lid  jilice  Smallwoody  in  the  lifetime 


[  770  ] 
Case  369. 


WILLIAM  HORSLEY  against  RALPH  BELL,  PETER 
CENSOTT,  MATTHEW  BUTTERWICK,  Executor  of 
SIMON  BUTTERWICK,  JANE  ETHERINGTON,  Ad- 
ministratrix of  WILLIAM  SEAVERS,  and  Others. 


[Lib.  Reg.  1777.  A.  fo.  149.] 


Tliursk,  navigable.  The  defendants,  amongst  a  great  many- 
other  persons,  were  named  commissioners  to  put  the  act  in 
execution.  Certain  tolls  were  to  be  paid  by  vessels  which 
should  navigate  on  the  brook,  and  the  commissioners  were 
empowered  to  borrow  money  on  the  tolls. 


Before  Lord 
Bathurst,  C. 
assisted  by  Mr. 
Justice  Gould 
and  Mr.  Jus- 
tice Asbhurst, 

6th  and  9tli   

Feb.  1778. 

[S.  C.  11  Hill  An  Act  of  Parliament  passed  to  make  a  brook,  called  Cod- 
^^f:      ^t"?  beck  Brook,  leadinar  from  the  river  Swale  to  the  town  of 

m  Mr.  Poole  s  '  ^ 

MSS.  1  Bro. 
C.  C.  101.  in 
note.] 

The  acting 
commissioners 
for  making  a 
brook  naviga- 
ble, with 

with  power  to  borrow  money,  &c.  employed  the  plaintiff  to  do  different  parts  of  the  works, 
and  such  of  the  commissioners  as  were  present  at  the  several  meetings  made  orders  relative 
thereto.  Every  one  of  them  were  present  at  some  of  the  meetings,  but  no  one  was  present 
at  all  the  meetings.  The  fund  proving  deficient,  held,  all  the  acting  commissioners  were  per- 
sonally liable  to  pay  plaintiff. 

Large  subscriptions  were  made,  and  the  work  was  begun. 
The  commissioners  appointed  a  treasurer  and  a  surveyor. 
The  defendants  were,  or  represented,  all  the  acting  commis- 
sioners, who  employed  the  plaintiff  to  make  cuts  on  different 
parts  of  the  brook,  and  to  do  works  in  prosecution  of  the 
scheme,  at  certain  prices  ;  and  gave  orders  for  that  purpose 
at  their  several  meetings. 

Several  orders  were  made  at  different  meetings,  and  by 
such  of  the  defendants  as  were  present  at  those  meetings, 
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but  none  of  the  defendants  were  present  at  all  the  meetings,  Horsley 
or  joined  in  all  the  orders  ;  but  every  one  of  them  were  pre-  against 
sent,  and  joined  in  making  some  of  the  orders.  Others. 

The  plaintift^'s  demands  amounted  to  more  than  2,800/. 
and  he  received  at  different  times  sums  of  money  on  account, 
so  that  there  remained  485/.  unpaid. 

The  undertaking  was  not  completed  ;  but  the  plaintiff 
having  furnished  what  he  engaged  to  do,  applied  to  the  com- 
missioners to  be  paid  the  remainder  of  his  demand,  which 
they  declined  to  do,  giving  as  a  reason  that  they  had  no 
trust-money  left.  This  was  said  to  be  owing  to  several  of 
the  subscribers  having  refused  to  pay  their  money  ;  but  this 
did  not  appear  in  the  cause.  The  plaintiff  therefore  brought 
his  bill,  to  be  paid,  what  remained  due  to  him,  against  all  [  771  ] 
the  acting  commissioners,  they  put  in  their  answers  thereto  ; 
and  afterwards,  and  before  any  further  proceedings  were  had, 
two  of  the  defendants  died,  and  the  suit  was  revived  against 
their  representatives. 

Two  Questions  were  made  at  the  hearing  : 

1st,  Whether  the  commissioners  were  personally  liable  ? 

2d,  Whether  the  plaintiff  was  proper  in  a  Court  of  Equit}^, 
or  ought  not  to  take  his  remedy  at  law  ? 

For  the  plaintiff  it  was  argued,  That  the  Act  of  Parlia- 
ment gives  an  authority  to  the  commissioners  to  borrow  mo- 
ney. That  it  is  incumbent  on  them  to  be  provided  with  mo- 
ney before  they  contract  or  give  orders  for  the  work  to  be 
done.  That  it  is  their  fault  if  they  contract  beyond  the 
trust.  That  the  plaintiff'  cannot  know  what  fund  they  have  ; 
he  gives  credit  to  them,  and  looks  upon  them  to  be  respon- 
sible to  him  for  payment  of  his  demands.  That  it  would  be 
very  strange  if  the  law  was  otherwise,  and  tliey  were  not 
personally  liable.  That  it  is  absurd  to  consider  the  per- 
sons employed  by  the  commissioners  to  do  the  work,  as 
giving  credit,  not  to  the  commissioners,  but  to  the  under- 
taking. 

Put  the  case  of  the  labourers,  and  the  absurdity  of  the 
proposition  is  apparent. 

The  case  Voucher  v.  Pau/hi,{\)  East.  9  G.  2.  was  cited  : 
action  against  the  surveyor  under  the  commissioners  of  a 
turnpike,  by  a  person  emph)yed  by  him  ;  and  held  it  wouhl 
not  lie,  but  must  be  against  the  connuissioners. 


( 1 )  Blackst.  670. 
3  o 
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HORSLEY 

against 
Bell 
and  Others. 


[  772  ] 


To  the  2d  Question  it  was  said^  That  all  the  defendants, 
as  acting  commissioners,  are  liable  to  all  the  contracts  and 
orders,  though  they  did  not  all  join  in  the  same  orders,  the 
whole  being  one  plan.  That  tlie  sums  which  had  been  paid 
to  the  plaintiff  being  upon  account  generally,  it  would  be 
difficult  to  proceed  at  law  upon  any  of  the  contracts ;  and  that 
under  all  the  circumstances  of  the  case,  it  was  proper  to  come 
into  a  Court  of  Equity. 

On  the  other  side  it  was  argued  for  the  defendants  (the 
commissioners).  That  this  was  a  public  work,  not  carried  on 
at  the  expence  and  for  the  advantage  of  any  private  per- 
son. That  the  commissioners  were  to  be  looked  upon 
merely  as  servants  to  the  public ;  and  though  they  had  a 
power  to  borrow  money,  yet  this  is  not  like  the  case  of 
some  other  public  trusts,  such  as  turnpike  roads,  where 
the  tolls  commence  immediately  before  the  roads  are  made ; 
here  no  tolls  can  be  taken  till  the  work  is  completed. 

It  was  observed,  that  by  the  act  of  Parliament  care  is 
taken  that  the  commissioners  should  not  be  personally 
liable. 

If  upon  pannelling  a  jury  to  assess  the  value  of  lands  to 
be  purchased,  a  greater  price  is  adjudged  than  the  commis- 
sioners offered,  the  costs  are  to  be  paid,  not  by  the  commis- 
sioners, but  out  of  the  tolls.  So  in  case  of  damages,  if  the 
commissioners  do  not  pay  for  them,  the  person  injured  may 
take  possession  of  tolls  in  order  to  repay  him.  That  what- 
ever might  be  the  case  of  mere  labourers,  the  plaintiff,  who 
is  a  contractor  for  a  considerable  work,  did  not  give  per- 
sonal credit  to  the  commissioners,  but  trusted  to  the  under- 
taking itself ;  he  knew  the  nature  of  it,  and  the  situation  of 
the  commissioners ;  and  though  he  might  not  know  what 
fund  they  had,  he  was  willing  to  engage,  confiding  in  the 
success  of  the  scheme,  without  looking  to  the  commission- 
ers to  be  his  paymasters,  otherwise  than  out  of  the  money 
they  might  receive,  either  by  subscriptions  or  by  tolls. 

That  it  would  be  attended  with  very  great  inconvenience 
to  make  the  commissioners  personally  liable ;  nobody  would 
engage  in  a  public  trust  upon  such  terms  ;  and  though  they 
have  power  to  borrow  money,  yet  it  would  be  very  incon- 
venient for  the  work  to  stop  for  want  of  money  after  a  great 
progress  has  been  made  in  it. 

That  it  would  be  less  inconvenient  to  consider  the  plaintiff 
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as  giving  credit  only  to  the  undertaking,  than  to  determine  IIorsley 
that  the  commissioners  are  personally  liable.  against 

Evidence  was  read  of  declarations  made  by  the  plaintiff,  Others 
not  to  the  commissioners  at  their  meeting,  but  in  conversa- 
tions after  the  act  passed,  that  he  had  not  the  least  doubt  [  773  ] 
but  that  the  navigation  would  answer  the  purpose  ;  that  he 
was  so  well  convinced  thereof,  that  he  only  wished  for  a  sub- 
sistence for  himself  and  family  and  workmen^  and  he  would 
readily  lend  his  all  in  the  navigation  by  way  of  loan  on  the 
credit  thereof.  But  no  regard  was  paid  to  that  evidence  by 
the  Court. 

To  the  2d  Question,  it  was  argued,  That  the  proper  me- 
thod is  at  law  to  sue  upon  any  of  the  contracts  such  commis- 
sioners as  signed  tWem.  That  defendants  could  not  be  lia- 
ble upon  all  the  contracts,  but  only  upon  such  as  they  re- 
spectively signed.  That  the  money  being  paid  generally  on 
account,  the  plaintiff  might  apply  it  to  any  of  the  contracts 
he  pleased. 

The  Judges  and  Lord  Chancellor  declared  their  opi- 
nions separately.  That  the  commissioners  who  acted  under 
the  trust  were  personally  liable  to  all  the  contracts,  as  well 
those  which  were  made  at  the  meetings  when  they  were  not 
present,  as  at  the  meetings  when  tbey  were  present. 

They  observed,  That  the  commissioners  had  power  to 
borrow  money,  and  ought  to  take  care  to  be  provided.  That 
the  workmen  who  engaged  to  do  the  work  could  not  know 
the  state  of  the  fund,  nor  was  it  their  business  to  inquire  : 
they  gave  credit  to  the  commissioners.  That  the  plaintiff 
cannot  be  considered  as  giving  credit  to  the  success  of  the 
undertaking. 

They  were  also  of  opinion.  That  the  plaintiff  was  proper 
to  sue  his  remedy  in  equity,  to  have  the  account  taken  against 
the  acting  commissioners.  That  all  were  liable  to  each  con- 
tract, the  whole  being  one  plan,  and  the  different  contracts 
only  parts  of  that  whole. 

An  account  and  payment  decreed.  (2) 


(2)  Sec  Cullen  v.  Duke  of  Queens-  IIorsley  and  Bell^  and  the  opinions  of 

borough^  I  Bro.  C.  C.  101.,  in  the  note  the  Judpjos  who  assisted  him,  are  given 

to  whielv  case  the  judgment  of  the  Lord  fully.  See  2  Swanston283. 

Chancellor  in  the    principal  case  of 
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Case  370.       BARNARD  and  his  Son,  against  JOHN  LARGE  and 

GILLMAN  WALL. 


At  the  Rolls, 
Nov.  20,  1780. 


[No  Eatry.] 


[S.  C.  1  Bro. 
C.  534.   1  P. 
W.  684.  in 
note.] 

Equity  will 
not  direct  a 
trustee  to 
preserve  con- 
tino-ent  re- 


The  Reverend  Francis  Barnard  devised  his  freehold  and 
copyhold  estates  to  the  use  of  Thomas  Collier  for  ninety-nine 
years,  if  he  should  so  long  live  :  remainder  to  trustees  dur- 
ing his  life,  to  preserve  contingent  remainders  ;  remainder 
to  his  first  and  other  sons  in  tail  male  ;  remainder  to  John 
Wally  his  heirs  and  assigns  for  ever. 

mainders,  to  join  with  tenant  in  tail  to  make  a  tenant  to  the  j9r<sctjoe,  in  order  to  *e//the  estate 
to  the  prejudice  of  the  remainder-man,  though  if  he  has  joined  the.  Court  will  not  punish 
him.(l} 

Thomas  Collier  took  the  name  of  Barnard^  according  to 
the  will.  He  had  two  sons  and  three  daughters.  The  eldest 
son  being  at  age,  the  father  and  son  applied  to  the  defendant 
Large,  the  surviving  trustee,  to  join  in  making  a  tenant  to 
the  prcBcipe,  in  order  to  suffer  a  recovery  of  the  estate. 
Xar^e  refused,  as  it  would  be  prejudicial  to  Wall  re- 
mainder-man. 

Bill  by  the  father  and  son,  to  compel  Large  to  convey 
the  estate,  in  order  to  make  a  tenant  to  the  prcecipe ;  sub- 


(1)  See  Moody  Y.  Walters,  16  Ves. 
283.,  where  all  the  previous  cases  are 
considered,  and  Briscoe  v.  Perkins,  1 
V.  &  B.  491.  in  which  last  case  Lord 
Eldon,  stated  that  after  an  anxious  en- 
deavour to  examine  every  authority 
upon  this  subject,  he  found  the  task  of 
deducing  what  was  the  true  principle 
greater  than  he  had  abilities  to  execute. 
'  That  the  cases  are  uniform  to  this  ex- 
'  tent  that  if  trustees,  before  the  first  te- 
nant in  tail  is  of  age,  join  in  destroy- 
ing the  remainders,  they  are  liable  to 
a  breach  of  trust ;  and  so  is  every 
purchaser,  under  them,  with  notice: 
but  when  we  come  to  the  situation  of 
trustees  to  preserve  remainders  who 


have  joined  in  a  recovery  after  the 
"  first  tenant  in  tail  is  of  age,  it  is  dif- 
"  ficult  to  say  more  than  that  no  judge 
"  in  equity  has  gone  the  length  of  hold- 

ing,  that  he  would  punish  them,  as 
"  for  a  breach  of  trust,  even  in  a  case 
"  where  they  would  not  have  been  di- 

rected  to  join.  The  result  is,  that 
"  they  seem  to  have  laid  down  as  the 
"  safest  rule  for  trustees,  but  certainly 
"  most  inconvenient  for  the  general  in- 
"  terest  of  mankind,  that  it  is  better  for 
^'  trustees  never  to  destroy  the  remain- 
"  ders,  even  if  the  tenant  in  tail  of  age 

concurs  without  the  direction  of  the 

Court." 
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mitting  by  their  bill  to  declare  the  uses  of  the  recovery  as  Barnard 
far  as  the  limitations  to  the  first  and  other  sons  in  tail  male, 
in  the  same  manner  as  they  stand  under  the  devise  in  the  j^^f^^^'^l^^ 
will ;  and  the  ultimate  remainder  to  the  father  and  son^  but  Wall. 
not  to  Ti^alL 

The  plain  and  declared  intention  being  to  cut  off  the  re- 
mainder to  Wall, 

Q.  Whether  the  Court  will  compel  the  trustee  to  join  ? 

Wall  by  his  answer  insisted,  That  the  Court  ought  not  to 
assist  in  defeating  his  right. 

Large,  the  trustee,  admitted  he  had  refused  to  join  in  the 
recovery ;  and  that  his  only  design  in  so  refusing,  was  to 
act  uprightly,  honestly  and  agreeable  to  the  intention  of  the 
testator  in  the  trust,  which  he  believes  was  to  prevent,  as  far 
as  by  law  and  equity  he  might,  any  alteration  being  made  in 
the  devise  of  the  estate,  in  order  that  the  whole  thereof  might 
take  place. 

It  was  argued  for  the  plaintiffs,  That  Large  is  only  trus-     [  775  J 
tee  for  contingent  remainders.    That  he  has  no  right  to  pro- 
tect the  remainder  to  IVall. 

That  the  contingent  remainders  cannot  be  injured  ;  their 
right  under  the  new  settlement  will  be  the  same  as  under 
this.  That  Wall's  interest  can  only  be  affected.  That  his 
interest  is  not  to  be  regarded. 

Bassett  v.  Clapham,  1  W ms.  58.  ;  Sir  Thomas  Tipjnng's 
case,  (2)  which  is  cited  in  that  case  ;  Else  v.  Osborne,  1  Wms. 
536. ;  and  an  anonymous  case  cited  in  1  Wms.  537.  were 
mentioned. 

On  the  other  side  it  was  argued,  That  there  is  a  distinc- 
tion between  the  case  of  a  trustee  of  his  own  accord  joining 
in  the  suffering  a  recovery,  and  compelling  him  to  join  ;  and 
though  the  Court  will  not  punish  the  trustee  for  having 
joined,  they  will  not  compel  him  to  join. 

In  Sir  Thomas  Tipping' s  case,  and  in  the  anonymous 
case,  the  trustees  had  joined. 

Basset  v.  Clapham,  was  the  case  of  a  voluntary  settle- 
ment, and  the  bill  brought  by  creditors,  against  whom  the 
settlement  being  voluntary  was  void. 

In  FAse  v.  Osborne,  the  trustees  had  joined.  Lord  Cow- 
I'ER  tliought  they  did  wrong,  but  would  not  give  the  second 
son  relief,  his  father  being  alive. 


(2)  Gill).  Eq.  Ca.  34.    1  P.  W.  358. 
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Barjtard 
and  Son 
against 

Large  and 
Wall. 


[  776  ] 


[Court  will 
compel  trus- 
tees to  pre- 
serve, &c.  to 
join  in  suffer- 
ing a  recovery 
to  preserve 
estates  in  the 
family  to  the 
old  uses.] 


Win7iington  v.  Foley ^  (3)  was  a  decree  to  let  in  new  limita- 
tions upon  the  marriage  of  the  eldest  son  ;  and  though  the 
report  does  not  take  notice  of  it,  yet  in  JVoodhouse  v.  Hos- 
kins,  3  Atk.  Lord  Hardwicke,  C.  said,  he  was  Counsel  in 
Winnington  v.  Foley^  and  that  the  estate  was  directed, 
after  the  new  uses  were  served,  to  be  settled  to  the  old  uses. 
So  that  no  injury  was  done  to  the  remainder-men  ;  they 
were  rather  benefited,  by  having  the  interest  of  the  first  son, 
which  under  the  old  settlement  was  tenancy  in  tail,  reduced 
to  tenancy  for  life. 

The  case  of  JVoodhouse  v.  Hoskins  was  cited,  where  the 
Court  refused  to  compel  the  trustee  to  join  for  the  purpose  of 
paying  debts. 

His  Honour  took  time  to  look  into  the  cases,  and  on  the 
3d  day  of  July  1781,  gave  his  opinion. 

The  remainder-men  are  equally  an  object  of  the  testator's 
bounty  as  the  first  taker.  There  is  no  power  to  bar  the  re- 
mainders during  the  life  of  the  first  taker  without  the  trus- 
tees joining.  Consider  the  nature  of  the  trust.  Li  Wood- 
house  V.  HoskinSy  Lord  Hardwicke  says,  they  are  honorary 
trustees,  and  have  a  discretion  to  act  or  not ;  they  are  ap- 
pointed to  prevent  the  tenant  for  life  destroying  the  contin- 
gent remainders,  and  to  prevent  the  father  exercising  a 
power  over  his  son.  This  Court  has  a  discretion  to  compel 
the  trustees  to  join  or  not.  There  is  a  difi*erence  between 
ordering  trustees  to  join,  and  punishing  them  for  having 
joined  in  barring  the  remainders.  In  3Ianselv,  Mansel,  (4)  it 
was  held  a  breach  of  trust  in  the  trustees  to  join  in  defeating 
the  contingent  remainders.  There  are  cases  where  the  trus- 
tees have  joined,  and  the  Court  has  not  punished  them  ;  and 
also  where  the  Court  has  compelled  trustees  to  join.  He 
then  took  notice  of  the  several  cases  cited,  and  made  the 
same  observation  upon  them  as  had  been  made  at  the/Bar. 
He  also  cited  the  case  of  Lawion  v.  Townsend,  2  Wms.  379, 
where  Lord  King  refused  to  compel  a  trustee  to  join,  saying 
he  would  not  take  away  any  man's  right;  and  took  notice, 
that  in  Wmnington's  case,  the  trustees  were  decreed  to  join 
in  order  to  preserve  the  estate  in  the  family  and  the  old  uses ; 
and  which,  he  said,  he  would  do  in  the  same  case;  but  that 
in  the  case  before  him,  it  was  in  view  to  alien  the  estate.  His 
Honour  adopted  that  distinction,  and  dismissed  the  present 
bill  with  costs. 


(3)  IP.W.  536. 


(4)  Ca.  T.  Talb.  152.    2  P.  W.  278. 
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Case  371. 
[S,  C.  1  Bro. 

TURNER  against  rVRNER,  c.c.sie.] 

  Before  Lords 

Commission- 

[Lib.  Reg.  1783.  B.  fo.  105.]  ^Lo^^X"? 

rough,  Ash- 

"  Lurst,  J.  and 

Hotham,  B. 

Nathaniel  Turner,  by  will  of  7tli  January  1734,  gave  Nov.  1783. 
and  bequeathed,  after  payment  of  his  debts,  funeral  charges,  ^^j'^^^^^J^ 
and  legacies,  unto  his  wife  Elizabeth  Turner  300/.  a -year  annuity,  out 
during  her  life,  to  be  paid  annually  by  his  executors,  and  gftate^to  wife 
directed  that  on  her  death  the  said  300/.  should  be  kept  and  for  life,  then  to 

.be  improved  to 

improved  by  his  executors,  to  make  a  sum  to  be  given  as 

create  mar- 

a  fortune  to  his  first  daughter  that  should  marry  after  his  ^^j^^/^/^^^j^^^^^^ 
wife's  death  with  the  consent  of  his  executors  ;  and  after  one     [  777  ] 
of  his  daughters  was  so  married,  he  willed  that  the  said       after  mar- 

o  '  ^  riage  of  the 

300/.  a-year  should  be  kept  and  improved  by  his  executors,  daughters,then 
to  make  a  fortune  for  the  rest  of  his  daughters'  marriage,  one  J^J^eidest  son 
after  another;  and  that  after  all  his  said  daughters  are  mar- 
ried,  he  willed  and  ordered,  that  the  said  300/.  a-year  he  ^ise  to  the 
bequeathed  to  his  wife  Elizabeth  should  be  given  and  remain  {j^g^^J^y^^j^p^^j 
to  his  eldest  son,  Nathaniel  Richard  Turner,  and  on  his  de-  in  case  of  his 
mise  to  the  heirs  male  of  his  body ;  and  in  case  of  his  hav-  guJ^^^ie^  then 
ing  no  issue  male,  then  to  remain  to  his  next  eldest  son,  and  ^^^^^^^  "^^\nd 
the  heirs  male  of  his  body  :  and  gave  the  residue  of  his  the  heirs  male 
real  and  personal  estate  among  his  children  equally;  and  ^^^'\',^fesi- 
payable  to  his  sons  at  twenty-one,  and  to  his  daughters  at  due  of  the  tes- 
twenty-one  or  marriage;  and  appointed  the  plaintiff  and  [o^be  equally 
two  other  persons  executors.  divided 

amongst  his 

children, — by  decree  in  Chancery,  in  lifetime  of  wife,  a  certain  sum  of  stock  was  set  apart 
to  answer  the  annuity  ;  the  daughters'  portions  were  all  provided  for,  and  the  eldest  and  two 
next  sons  died,  in  life  of  the  wife,  without  issue.  Held,  1st.  That  the  executors  of  the  eldest 
and  two  other  sons  were  not  entitled  to  the  stock.  2d.  That  the  fourth  son  who  was  living  was 
not  entitled.  3d.  That  it  sunk  into  the  residue  of  testator's  estate,  and  was  to  be  divided 
amongst  the  children  accordingly. 

He  died  soon  after,  leaving  ten  children,  viz.  five  sons, 
named  Nathaniel  Richard  Turner^  Richard  Farmer  Turner, 
John  If^orthington  Turner,  JFilUam  Turner,  and  Charles 
Turner,  and  five  daughters. 

Soon  after  his  death,  Sarah  one  of  the  daughters  died, 
and  the  mother  took  out  administration  to  her  :  soon  after  a 
bill  was  brought  in  Chancery,  in  the  name  of  the  nine  surviv- 
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Turner 
against 
Turner. 
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ing  children  against  the  mother  as  administratrix  of  Sarah, 
and  against  the  executors^  for  an  account  of  the  personal  es- 
tate^ and  distribution  of  the  residue  according  to  the  will. 

Decree  was  obtained  for  that  purpose  on  the  2d  April  1736, 
which  directed  the  executors  to  pay  the  widow  the  300/.  a- 
year^  and  to  set  apart  a  sum  to  answer  the  same. 

The  Master  reported  the  accounts  taken  as  directed,  and 
i7iter  alia,  that  7^500/.  South  .Sea  annuities,  had  been  set 
apart,  and  reserved  by  the  executors  to  answer  the  annuity 
of  300/.  which  he  deducted  out  of  the  clear  residue ;  and 
then  divided  what  remained  into  ten  parts. 

By  an  order  of  the  27th  of  February  1737,  on  the  peti- 
tion of  Elizabeth  Turner  the  widow,  stating  her  apprehen- 
sion, that  the  7j500/.  South  Sea  annuities  was  not  a  suffici- 
ent security  to  answer  the  annuity,  it  was  referred  to  the 
Master,  to  set  apart  so  much  of  the  personal  estate  as  would 
be  sufficient. 

The  Master  reported.  That  he  had  set  apart  10,000/.  part 
of  20,000/.  Old  and  New  South  Sea  annuities,  to  answer 
the  annuity  of  300/. 

Nathaniel  Richard  Turner  died  in  the  life-time  of  the 
widowj  his  mother,  without  issue,  having  made  his  will  and 
devised  the  residue  of  his  estate  whatsoever  and  wheresoever, 
unto  John  Turner  deceased,  and  plaintiff,  upon  trust  for 
the  several  persons  therein  mentioned,  and  appointed  them 
executors. 

Bichard  Farmer  Turner,  John  JVorthington  Turner,  and 
TVilliam  Turner,  afterwards  died  without  issue,  in  the  life- 
time of  the  said  Elizabeth  their  mother. 

The  daughters  had  been  satisfied  their  portions  out  of  the 
rents  and  profits,  in  the  life-time  of  the  mother. 

Elizabeth  the  mother  died  the  8th  of  July  1782. 

Bill  by  the  plaintiff,  surviving  executor  and  trustee  of 
Nathaniel  Richard  Turner,  to  have  the  directions  of  the 
Court  as  to  the  10,0000/.  South  Sea  annuity,  and  the  annu- 
ties  secured  by  it. 

This  cause  came  on  to  be  heard  before  the  Lord  Commis- 
sioners. 

There  were  three  different  claims  insisted  on  : 
1st,  By  the  executors  and  trustees  in  the  will  of  Nathan- 
iel Richard  Turner  the  eldest  son,  on  whose  behalf  it  was 
argued.  That  the  object  of  this  bill  was  the  10,000/.  South 
Sea  annuity.    That  it  vested  in  Nathaniel  Richard  the  son 
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absolutely,  being  given  to  him  and  the  heirs  male  of  his  Turner 
body  ;  and  the  limitations  over  were  void.  against 

2d,  By  Charles,  who  insisted,  1st,  Th^i  Nathaniel  Rich-  Turner. 
ard  could  only  take  if  he  survived  his  mother.    2d,  That  he 
took  only  for  life,  and  then  to  go  to  his  heirs  male,  if  he 
had  any,  with  executory  devise  to  such  of  the  testator's 
sons  as  at  the  mother's  death  should  be  next  eldest.    That      [  779  ] 
Charles  comes  within  that  description. 

3d,  By  the  ten  children  of  Nathaniel  the  testator,  or  the 
persons  claiming  under  them,  as  part  of  the  residue  of  his 
personal  estate,  amongst  whom  was  TFilliam  Morgan  Clyf- 
ford.  On  whose  behalf  it  was  argued.  That  it  is  a  mistake 
to  say,  that  the  10,000/.  South  Sea  annuity,  or  any  money, 
is  the  subject  of  debate  in  this  cause.  The  questions  relate 
to  an  annuity  of  300/.  :  the  10,000/,  South  Sea  annuity  is 
only  a  security  for  payment  of  it ;  the  usual  and  proper 
caution  of  the  Court  to  require  sufficient  of  the  effects  to  be 
set  apart  to  answer  such  demands.  It  is  more  or  less,  ac- 
cording to  the  interest  the  fund  produces  :  7j500/.  stock  was 
first  set  apart,  and  afterwards  increased  to  10^000/.  stock. 

The  subject  matter  being  clearly  an  annuity,  the  next  step 
is  to  see  what  sort  of  an  annuity  it  is,  and  from  thence  judge 
of  its  continuance  ;  whether  it  now  is,  or  when  it  will  be,  at 
an  end. 

It  is  not  an  ancient  annuity  in  esse  at  the  time  of  the 
devise — not  perpetual,  not  issuing  out  of  lands ;  but  is  a 
mere  personal  annuity,  created  de  novo  by  the  will,  to  have 
a  limited  duration,  that  is,  as  long  as  there  shall  be  heirs  male 
of  the  body  of  the  donees  :  when  they  fail,  the  annuity 
ceases,  and  the  South  Sea  annuities  become  discharged  from 
it,  and  are  instantly  distributable  as  so  much  of  the  residue 
of  Nathaniel  Turner  s  estate,  which  was  locked  up  as  long 
as  the  annuity  continued. 

It  is  not  like  a  mere  personal  thing,  which  being  given  to 
one  and  the  heirs  male  of  his  body,  pass  the  absolute  inte- 
rest in  it  to  him,  and  any  limitation  over  is  void  ;  but  it  has 
a  peculiar  property,  a  descendible  quality,  and  will  pass 
from  heir  male  to  heir  male,  ad  infinitum,  unless  a  certain 
event  happen  and  an  act  is  done,  by  which  its  progress  is 
stopped,  and  the  whole  interest  as  long  as  the  annuity  lasts 
becomes  the  property  of  one  person  ;  that  is,  the  liaving  is- 
sue male  and  alienation.  It  differs  from  a  rent  charge  ;  it 
cannot  be  limited  over  after  a  limitation  to  one  and  the  heir 
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or  heirs  male  of  his  body,  as  a  rent  charge  may.  It  is  not 
the  subject  of  a  recovery  or  fine,  is  not  within  the  statute  de 
donis,  but  remains  as  it  did  at  common  law  before  that 
statute. 

This  kind  of  property  is  in  general  called  fee  simple  con- 
ditional, properly  so  as  to  rent  charge,  not  so  as  to  mere 
personal  annuity  5  but,  which  is  the  same  thing,  by  perform- 
ing the  condition  and  alienation,  the  person  acquires  the 
whole  interest.  In  case  of  a  rent-charge  with  a  limited  du- 
ration to  and  the  heir  or  heirs  male  of  his  body,  he  may 
gain  a  fee ;  but  it  is  a  base  fee,  determinable  when  the  heir 
or  heirs  male  of  the  body  fail.  In  case  of  personal  annuity, 
he  may  acquire  the  whole  interest  as  long  as  the  annuity 
lasts  ;  but  nothing  beyond  it,  for  no  more  is  granted. 

In  Chaplin  v.  Chaplin,  3  Wms.  229.  a  widow  held  not 
entitled  to  dower,  where  the  rent-charge  determined  on  the 
death  of  her  husband  without  issue  male  ;  for  there  was 
nothing  out  of  which  she  could  have  it,  the  grant  being  at 
an  end,  and  it  was  particularly  hard  because  the  rent-charge 
was  given  over  in  fee ;  but  the  person  to  whom  it  was  given 
over  being  owner  of  the  land,  the  fee  of  the  rent-charge  was 
merged  in  law.  Weeks  v.  Peach,  2  Lutw.  1218.  was  cited. 
Avowry  for  rent.  The  case  of  a  rent-charge.  There  were 
two  Questions : 

1st,  Whether  a  rent  charge  could  be  limited  over  after  an 
estate  tail  ?  And  held,  it  might,  being  within  the  statute  de 
donis,  as  issuing  out  of  land. 

2d,  Whether  it  was  necessary  to  name  the  grantee,  or  suf- 
ficient to  aver  that  the  grantee  or  his  heirs  male  were  exist- 
ing, to  shew  that  the  grant  was  not  expired  ? 

This  brings  it  to  the  true  Question  between  the  parties  ; 
the  widow  being  dead,  and  the  portions  for  the  daughters 
being  satisfied. 

1st,  As  to  the  claim  of  the  executors  and  legatees  of  Na- 
thaniel Michard  ;  they  cannot  be  entitled,  for  he  never  per- 
formed the  condition.  He  died  without  issue,  and  therefore 
had  no  power  of  alienation. 

2d,  As  to  the  claim  of  Charles,  two  answers  are  to  be 
given  to  it.  1st,  He  is  not  the  per-son  described;  he  was 
not  the  next  eldest  son ;  it  is  not  sufiicient  to  say  he  was  so 
at  the  death  of  the  mother ;  to  entitle  him,  he  must  be  so  at 
the  death  of  the  father.  Suppose  Richard,  John  or  Wil- 
liam, had  left  issue  male  ;  they  would  have  taken,  and  not 
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Charles,  2dly,  If  he  does  answer  that  description,  yet  he 
cannot  take,  the  limitation  over  to  him  being  void  ;  not  for 
the  reason  a  limitation  over  of  a  mere  personal  thing  is,  but 
because  after  a  grant  of  such  annuity  to  one  and  his  heirs 
male,  the  donor  has  nothing  left  but  a  possibility ;  and  that 
is  not  grantable  by  a  private  person,  though  it  is  by  the 
King ;  and  so  considered  by  Lord  Hardwickb,  in  the  case 
of  Lord  Stafford  v.  Bulkley.  Before  the  statute  de  donis, 
a  rent- charge  could  not  be  limited  over  after  an  estate  tail. 
Plowden,  Com.  38.  And  it  was  not  settled  that  it  could 
till  the  case  of  Weeks  v.  Peach, 

In  answer  to  the  argument.  That  the  limitation  to  the 
next  heir  male  is  an  executory  devise : 

1st,  It  is  a  remainder,  and  not  an  executory  devise.  Smith 
V.  Fariiahy,  Cart.  53. 

2d,  That  if  it  is  an  executory  devise,  it  is  too  remote. 
Neither  of  those  claims  being  founded,  it  follows  that  the 
residuary  legatees  in  Nathaniel  Turner's  will  are  entitled  to 
have  the  10,000/.  South  Sea  annuity  distributed,  as  being 
now  discharged  of  the  annuity  of  300/.  which  is  at  an  end, 
for  securing  of  which  only  they  have  been  locked  up,  or 
would  have  been  distributed  long  ago. 

The  Court  hai'ing  taken  to  the  next  day  for  consideration  ; 

Lord  Loughborough  delivered  their  opinion,  viz. 

This  is  a  Question  arising  upon  the  will  of  Nathaniel  Tur- 
ner :  and  after  stating  the  case,  said  there  are  three  claimants 
of  the  10,000/.  South  Sea  annuities. 

1st,  The  representatives  of  the  persons  claiming  under  the 
will  of  Nathaniel  Richard  Turner,  who  claims  them  as  a  be- 
quest of  personal  property  limited  to  him  and  the  heirs  male 
of  his  body,  vesting  as  personal  property  absolutely  in  him. 

2d,  In  opposition  to  this  claim,  Charles  Turner  insists, 
that  the  annuity  is  still  a  subsisting  charge  ;  and  that  he  is 
entitled  to  it  at  least  for  his  life. 

3d,  The  other  claimants  arc,  the  representatives  of  Na- 
thaniel Turner  the  father,  who  insist,  that  upon  the  events 
that  have  happened  the  annuity  is  at  an  end  ;  and  that  the 
10,000/.  South  Sea  annuities  must  revert  back  to  the  fund 
out  of  which  it  was  originally  taken. 

This  case  has  been  fully  argued  by  the  Counsel  for  Cli/f- 
ford.  It  was  first  considered  what  the  subject  matter  of  con- 
test is  ?  The  10,000/.  South  Sea  annuities  as  such  is  no 
part  of  the  subject  matter  in  that  dispute.    It  is  not  so  dis- 
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either  real 
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[  783 

[If  out  of 
personalty 
it  is  personal 
as  to  remedy 
but  real  as 
to  its  descent  to 
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provided  the 
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described  by 
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[No  limitation 
of  an  annuity 
can  tend  to  a 
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poped  by  the  testator,  but  set  apart  by  the  order  of  the  Court, 
as  a  security  for  the  due  payment  of  the  annuity ;  and  to 
prevent  any  ill  consequences  which  might  arise  from  bank- 
ruptcy, or  any  other  failure.  It  was  likewise  contended, 
and  very  clearly  too,  that  this  is  not  to  be  considered  as  a 
sum  of  money ;  for  that  the  devise  is  of  an  annuity  not  ex- 
isting before  in  the  possession  of  the  testator,  but  created 
by  his  will  de  novo^  to  exist  or  determine  according  to  cer- 
tain particular  events.  (1)  Cases  of  this  kind  have  not  very 
frequently  arisen ;  but  the  law  is  as  clear  as  can  be  as  to 
their  nature  and  quality,  for  this  is  strictly  the  case  of  an  an- 
nuity to  certain  persons,  and  subject  to  certain  limitations. 
It  has  been  arguedby  Counsel  for  Nathaniel  Richard  Turner^ s 
representatives,  that  this  is  a  personal  estate.  But  this  pro- 
perty has  been  long  ago,  and  in  very  many  books  at  common 
law,  defined  and  ascertained.  F,  N.  B,  "  Annuity,"  defined 
as  proceeding  from  the  lands  or  coffers  of  another,  or  from 
the  person  of  the  grantor,  and  is  pretty  much  the  same  as 
Co.  Lit.  144  b.  When  charged  upon  land,  it  is  either  real 
or  personal  at  the  election  of  the  holder,  for  he  may  proceed 
against  either  land  or  person.  If  proceeding  out  of  coffers, 
it  is  personal  only  as  to  the  remedy,  but  properly  real  as  to 
its  descent  to  heirs.  An  annuity  when  granted  with  words 
of  inheritance  is  descendible,  but  as  to  its  security  is  per- 
sonal only,  may  be  granted  in  fee,  of  course  as  a  qualified 
conditional  fee,  but  it  is  not  entailable. 

heirs.] 

It  has  been  argued.  That  no  remainder  can  be  created,  no 
limitation  over  can  take  effect  as  an  executory  devise.  But 
of  that  I  am  not  so  satisfied,  provided  the  person  so  intended 
to  take  be  described  by  proper  words.  As  if  to  Nathaniel 
Richard  Turner  for  life,  and  if  he  die  without  leaving  issue 
male  at  his  death,  then  to  Charles,  it  would  be  good.  But 
it  is  unnecessary  to  give  a  decisive  opinion  upon  that  part  of 
the  case,  as  it  is  clear  that  no  limitation  of  an  annuity  can 
tend  to  a  perpetuity.  By  the  rules  of  the  common  law,  there 
is  no  possibility  of  limiting  over  such  an  estate.  Weehs  v. 
Peach,  2  Lutw.  1218.  But  how  is  it  limited?  Here  the 
words  under  which  Charles  Turner  claims,  are  in  case  of 
Nathaniel  Richard  Turner  having  no  issue  male,  then  to  re- 


(1)  See  Savory  v.  Dyer^  ante  139. 
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main  to  his  next  eldest  son  and  his  heirs  male.    There  IS  no  Turner 
foundation  for  the  claim  of  Charles,  for  he  must  claim  after  against 
an  indefinite  failure  of  issue,  (2)  and  (which  is  stronger)  un-  Turner. 
der  these  words  next  eldest  son,  Charles  cannot  take.    The  [anno"brir- 
second  and  third  sons  of  Nathaniel  Richard  Turner  miffht  ^}^^^  over 

Til.  ?    1    •  ^"^^  inde- 

have  died  leaving  sons :  then  he  was  not  the  male  heir,  to  finite  failure 
whom  he  intended  to  give  it,  as  the  next  brother  to  Nathan-  issue.] 
iel  Richard  Turner,  The  claim  of  the  executors  of  Na- 
thaniel  Richard  Turner  are  equally  barred  as  Charles,  The 
10,000/.  South  Sea  annuity  must  therefore  fall  into  the  fund 
from  whence  taken,  viz,  the  personal  estate  of  the  original 
testator,  Nathaniel  Turner, 

Therefore  declare,  &c.  (3) 


(2)  Ante  72,  124. 


(3)  See  Stafford  v.  Buckley^  1  Ves.  170. 


APPENDIX. 


(A). 


NEWCOMAN  against  BETHLEM  HOSPITAL. 

[Ante,  page  9.] 

  Cox  MSS.  vol. 

R.  p.  55. 

Lord  Hardwickb,  Chancellor  : 

The  general 
rule  is  that  a 

person  who  claims  as  heir  male  to  another  by  purchase  must  be  complete  heir  male,  but  in  the 
case  of  a  devise,  there  may  be  exceptions  to  this  rule,  from  manifest  intention  of  the  tes  - 
tator. 

This  case  comes  before  the  Court,  on  a  Bill  of  Review,  to 
reverse  a  decree  made  by  Lord  Chancellor  Cowper,  on  the 
11th  of  February,  I7I6. 

The  case  on  which  the  questions  hftve  been  made  is  this. 
Sir  Edward  Barkham,  being  seised  in  fee  of  certain  lands, 
made  his  will  dated  the  19th  of  January,  1709,  and  thereby 
devised  these  lands  to  Sir  fV,  Massenburg  and  Dymock  JFal- 
pole,  and  their  heirs,  in  trust,  to  raise  thereout  such  sum  or 
sums  of  money,  by  the  rents  and  profits,  or  sale  of  sufficient 
part  thereof,  as  should  be  necessary  for  payment  of  his  debts 
and  legacies  ;  and  upon  trust  to  convey  what  should  remain 
unsold  to  his  cousin  Robert  Barkham,  and  the  heirs  male  of 
his  body; — and,  for  want  of  such  heirs  male,  then  to  the  heirs 
male  of  the  body  of  Sir  Robert  Barkham,  his  great  grand- 
father ;  and,  for  want  of  such  heirs  male,  then  to  his  own 
right  heir,  Robert  Barkham.  The  first  tenant  in  tail  died 
without  issue,  in  the  life-time  of  the  testator,  and,  Sir  Ed- 
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Appendix,  ward  the  testator  being  dead,  a  bill  was  brought  by  his  cre- 
ditors, against  the  trustees  and  executors,  of  his  will^  for 
payment  of  their  debts.  A  bill  was  likewise  brought  against 
the  executors  and  trustees,  by  Mrs.  Newcoman,  and  her 
husband,  insisting  on  a  right,  in  her,  to  the  residuum  of  the 
estate,  as  heir  at  law,  to  the  testator  and  also  to  the  grands 
father.  And  a  third  bill  was  brought  by  Edivard  Barkham, 
claiming  the  residuum,  as  the  heir  male  of  the  body  of  Sir 
Robert  the  grandfather,  and  as  a  person  sufficiently  described 
so  to  take,  by  the  will. 

On  the  6th  of  November  1716,  these  causes  came  on  to 
be  heard,  before  Lord  Cowper,  who  took  time  to  consider 
the  different  claims  to  the  residuum;  and  upon  the  11th  of 
February  following,  decreed,  that  Mr.  Edward  Barkham 
was  entitled  to  take  the  residuum,  under  this  devise,  as  the 
next  heir  male,  of  the  body  of  Sir  Edward^  the  grand-fa- 
ther, and  decreed  a  conveyance  to  be  made  to  him,  accord- 
ingly. And  Lord  Cowper  caused  his  reasons,  for  this  judg- 
ment, to  be  inserted  in  the  decree  itself. 

Soon  after  making  this  decree,  and  in  pursuance  thereof, 
a  conveyance  was  made  by  the  trustees  to  Sir  Edward  Bark- 
ham,  and  the  heirs  male  of  his  body,  and  in  1721,  the  de- 
cree was  signed  and  inrolled. 

After  this  Mr.  Edward  Barkham  suffered  a  recovery  of 
the  lands,  so  devised  and  conveyed  to  him,  and  devised  the 
same,  to  the  defendants,  and  their  successors  for  ever.  Go- 
vernors of  Bethlem  Hospital.  And  they  being  in  possession 
of  the  estates— The  present  bill  was  brought  in  the  year 
1735  by  Mrs.  Neiucoman  alone,  her  husband  being  then 
dead;  and  two  errors  are  assigned,  in  the  decree,  one  of 
which  is  not  insisted  upon,  and  the  other  is,  that  the  con- 
veyance of  the  residue  of  the  trust  estate  ought  not  to  have 
been  directed  to  be  conveyed  to  Mr.  Edward  Barkham,  but 
to  the  plaintiff  and  her  heirs. 

To  this  bill  there  was  a  demurrer  put  in,  by  the  defend- 
ants, assigning  the  former  decrees  and  proceedings  as  cause 
of  demurrer.  This  demurrer  was  learnedly  and  well  argued  be- 
fore me  on  both  sides,  and  I  overruled  the  demurrer,  in  or- 
der that,  the  whole  case  might  come  before  the  Court,  in 
the  fullest  and  best  manner.  Upon  the  hearing  of  the  cause 
I  ordered  the  pedigree  of  the  family  to  be  drawn  up,  and 
left  with  me,  for  if  I  was  to  examine  the  decree  of  so  great 
a  man  as  Lord  Cowper,  I  thought  it  fit,  that  I  should  have 
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every  light  before  me,  that  could  at  all  direct  my  judgment^  Appendix. 

accordingly,  a  pedigree  of  the  family  has  been  laid  before  ^^^^^^v^^ 

me,  by  which  it  appears,  that  Sir  Robert  Barkham  the  Newcoman 

ffreat-srrandfather  was  the  common  ancestor,  that  he  had  is-  ag^^inst 
^      ,  Bethlem 
sue  Sir  Edward  Barkam  and  Robert  Barkham,  that  Sir  Ed-  Hospital. 

ward  had  issue  one  son,  afterwards  Sir  Robert  Barkham^ 

that  Sir  Robert  had  issue  two  sons  and  two  daughters,  but 

two  of  his  children  only  survived  him,  viz.  the  testator  and 

plaintiff  Mary  Newcoman,    Robert  the  second  son  of  Sir 

Robert,  the  great  grandfather  had  issue  Edward  Barkham, 

the  now  defendant's  testator,  so  that  the  plaintiff  Newcoman 

is  the  only  surviving  child  of  Sir  Robert  the  grandson  of  Sir 

Robert  Barkham,  the  common  ancestor,  and  is^heir  at  law, 

both  to  him  and  the  testator. 


Sir  Edward. 
Sir  Robert. 


Sir  Edward, 
The  Testator, 


Sir  Robert. 
I 


Mary, 
The  Plaintiff. 


Robert. 

^  i 

Edward. 

The  Testator  of  the  pre- 
sent Defendants. 


And  from  this  state  of  the  pedigree  it  appears,  that  Edivard 
Barkham,  was  at  the  time  of  making  the  will,  to  some  pur- 
poses heir  male  of  the  body  of  Sir  Robert  Barkham,  the 
great  grandfather. 

I  cannot  help  observing  that  this  decree  hath  been  a  mat- 
ter of  great  speculation,  in  TFestminster  Hall,  and  that  it  is 
my  misfortune  now  to  review  and  judge  upon  it,  after  the 
precedent  hath  been  so  frequently  cited,  as  an  authority,  be- 
fore the  many  great  and  learned  men  that  have  sat  here, 
since  Lord  Cowpcy^'s  time.  But  I  must  determine  the  case 
according  to  my  own  opinion  and  conscience. 

It  liath  been  insisted,  that  the  great  length  of  time  since 
the  pronouncing  this  decree  ought  to  be  preclusive,  and  bind- 
ing to  the  plaintiff.  To  this  it  hath  been  answered,  that 
the  plaintiff,  till  little  time  before  the  filing  of  this  bill,  was 
under  coverture,  and  it  hath  been  rightly  said,  that  the  ac- 
cjuieseence  of  her  husband  oui:!,ht  not  1o  be  any  bar  to  her, 
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Appendix,  but  such  long  acquiescence  at  least  shews,  that  the  husband, 
during  his  life  time,  was  well  satisfied  with  the  decree. 
I  now  come  to  the  question  of  hiw  that  hath  been  made, 
Bethlem  general  point  is,  whether  Edward  Barhham  was  en- 

HospiTAL.  titled  to  take  any  thing  by  the  devise,  to  the  heirs  male  of 
the  body  of  Sir  Robert  Barkham,  the  great  grandfather; 
and  this  general  point  depends  upon  two  questions. 

1st.  Whether  it  be  the  rule  of  law.  That  he  who  claims 
as  heir  male,  or  heir  male  of  the  body,  of  another,  must  be 
heir  general  or  complete  heir,  as  well  as  next  heir  male. 
And  if  it  be  a  general  rule  of  law,  that  a  person  so  claim- 
ing, must  be  right  heir,  yet  secondly,  Whether  there  may 
not  be  an  exception  to  this  rule,  ai'ising  from  the  intention 
of  the  donor. 

Where  land  is  ir>         .  i-iii 

given  to  a  man     As  to  the  first,  it  cannot  be  denied,  but  that  it  hath  long 

Tnaleof  hfs"^    prevailed,  as  a  distinction,  that  where  lands  are  given  to  a 

body,  the  first  man,  and  the  heirs  male  of  his  body,  the  first  heir  male 

t^ke  tliough^^  may  take,  though  there  is  a  nearer  heir  female,  for  this  is 

there  is  a  supported  by  the  ^idX.  De  Doiiis.hwt  that  it  is  otherwise, 
nearer  heir  /  *'  i        -i       i        •  • 

female.  where  a  man  claims  as  heir  male  to  another,  by  description 

But  it  is  other-  or  purchase  and  not  by  descent,  and  where  there  is  a  nearer 

wise  where        i    •     <»  i 
one  claims  as    ^^^^"^  female. 

heir  male  to  another,  by  description  or  purchase,  and  not  by  descent,  and  there  is  a  nearer  heir 
female. 

This  distinction  is  taken,  and  the  rule  laid  down,  that, 
where  a  man  claims  by  purchase  as  heir  male  of  another,  he 
must  be  complete  heir  male,  Co.  Litt.  24  b.  and  in  Shellei/'s 
case  15  Rep.  and  in  Co.  Litt.  there  are  some  more  antient 
authorities  referred  to,  in  the  margin. 

The  counsel  for  the  defendants  have  taken  much  pains  to 
overturn  this  rule,  and  have  considered  it  in  two  ways ;  1st. 
That  the  authorities  on  which  it  is  founded,  are  only  par- 
ticular opinions,  and  established  on  no  judicial  determination 
whatsoever.    2nd.  That  the  rule  itself  is  contrary  to  reason, 
and  ought  not  to  be  supported.  As  this  rule  is  mentioned,  in 
the  decree,  it  is  plain  that  the  decree  was  not  pronounced, 
without  consideration  had  of  it.    And  if  it  were  res  integra, 
1  am  so  fully  convinced  against  it,  in  my  own  mind,  that  I 
should  certainly  have  followed  my  Lord  Coivper,  and  have 
ruies^oHavv"^  pronounccd  the  same  decree.    But  where  principles  and 
lon^  followed"  ^'^^^'^^         been  followed  as  rules  of  law,  and  been  received 
ought  to         into  books  of  authority,  they  ought  to  be  adhered  to,  though 
thoughTot'^    they  have  not  perhaps,  much  reason  to  support  them,  for, 
supported  by  much  reason. 
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in  such  cases,  it  is  not  of  much  consequence  what  the  Law  Appendix. 
is,  so  as  it  is  certain,  and  the  rules  of  property  once  known,  ^^ji^^^'^*^ 

This  makes  me  unwilling  to  give  any  determination  upon  ^ao^ains^t^ 
this,  since  I  think  the  matter  in  question  maybe  determined,  Bethlem 
without  impeaching  that  rule.  And  I  therefore  come  to  con-  Hospital. 
sider  the  second  question,  whether,  supposing  the  rule  of  Law, 
to  be  as  hath  been  insisted  by  the  plaintiff's  counsel,  yet  whe- 
ther there  may  not  be  an  exception  to  that  rule,  arising  from 
the  intention  of  the  testator,  and  for  the  sake  of  preserving 
that  intention.    And  I  am  of  opinion  that  there  may,  * 

It  was  a  saying  of  hovd  Hobart,  that  judges  should  be  Judges  should 
astute  to  support  the  intention  of  the  parties,  and  as  far  as  support  the 
possible  to  deliver  them  from  strict  rules,  that  would  over-  intention  of 
turn  and  destroy  such  intentions,  and  this  hath  been  the 
conduct  of  good  judges  in  all  times.    And  Lord  Hale,  in  the 
case  of  Pibus  v.  3Iitford.  1  Vent.  38L  said,  that  he  was  not  . 

*^       '     .  .  rr>  •  irvtention 

well  satisfied  with  the  rule  in  question.    That  the  intention  of  a  testator 
of  a  testator  ought  to  prevail,  in  the  construction  of  his  will,  JJJj^Jted  arfar 
is  a  point  so  certain  and  well  established,  that  it  is  grown  as  it  is  consis- 
into  a  kind  of  maxim,  and  though  it  is  true,  the  rules  of  law  rulcsTflaw!(2) 
will  intervene  upon  this  intent,  and  will  not  permit  a  man  to 
do  a  thing  which  the  law  forbids,  yet  so  far  as  his  intention 
is  consistent  with  the  rules  of  law,  that  intention  shall  be 
supported.    Lord  Coke  hath  laid  down  the  distinction  upon 
this  doctrine,  in  Bory^ister's  case,  3  Co.  20  b.  and  upon  this 
ground  of  intention  there  are  several  causes  that  have  been 
adjudged  on  the  word  heirs. 

The  case  cited  by  Lord  Hale,  in  1  Vent.  381.,  is  to  tliis 
purpose,  it  is  cited  as  of  Hill.  Term.  16  or  26,  of  Eliz.  which 
I  suppose  an  incorrectness  in  the  reporter,  taking  notes  from 
him :  the  case  put  is  this,  a  man  taking  notice  that  his  bro- 
ther who  was  dead  had  a  son,  and  that  he  himself  had  three 
daughters,  who  were  his  right  and  immediate  heirs,  he  gave 
them  2,000/.  and  gave  his  land  to  the  son  of  his  brother  hy 
name  of  his  lieir  male,  and  it  was  resolved  that  the  devisor 
taking  notice  that  others  were  his  heirs,  the  limitation  to  his 
brother's  son,  by  the  name  of  heir  ukUc,  Avas  a  good  name  of 
purchase,  and  this  agrees  Avith  Coundon  Cleric  s  case  i!ob. 
29,  30,  and  you  observe,  that  here  the  party  takes  by  the 
description  of  heir  male,  which  is  a  less  description  than  that 
of  heir  male  of  the  body.    And  in  James  and  Uichardsou,  in  -^"""^ 


ardson. 


(2)  Austin  V.  Taylor^  ante  377. 
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Newcgman 
against 
Bethlem 

Hospital. 

Beaumont  v. 
Long. 


Baker  v.  Wall. 


Fophaynv, 
Voice,  2  P.  W. 
471. 


Lisle  V.  Grey. 
Law  V.  Davis. 


De  Mande- 
ville*s  case. 


Pibux  V.  Mit- 
ford. 


Pollex.  and  reported  also  in  1  Vent.  834.  it  was  held,  that  a 
remainder  limited  to  the  heirs  of  the  body  of  Robert  Durdant, 
now  living,  and  he  having  a  son,  was  a  remainder  vested  in 
that  son,  that  it  vras  a  sufficient  designation  of  the  person, 
and  as  much  as  if  it  had  been  said  to  his  heir  apparent.  The 
next  case  of  this  kind  is  that  of  Beaumont  v.  Long,  which 
was  determined  in  the  House  of  Lords,  26th  May  1714, 
where  a  remainder  was  limited  to  the  heirs  male  of  Eliza 
Long  begotten,  she  had  issue  a  son,  and  the  particular  estate 
determined,  in  her  life  time,  yet  it  was  held  that  the  son 
should  take,  though  the  devise  was  not  accompanied  with 
any  words  to  determine  the  sense,  as  heir  apparent,  or  heir 
now  living.  There  is  another  case  of  Baker  v.  Wall,  which 
was  in  C.  B.  Trin.  Term.  8  W.  3.  Rot.  1484,  which  was  in 
the  time  of  Chief  Justice  Trehy,  Daniel  Wall  devised  in 
this  manner,  I  give  to  my  eldest  heir  male,  and  his  heirs 
males  for  ever,  all  my  lands  in  such  a  place,  and  if  there  be 
a  female  she  to  have  12/.  a-year  as  long  as  she  lives  :  the  tes- 
tator had  two  sons,  the  eldest  of  which  died  in  his  life-time, 
leaving  issue  a  daughter,  and  it  was  adjudged  that  the  lands 
should  go  to  the  second  son,  and  not  to  the  daughter,  of  the 
eldest  though  she  was  heir  general.  As  to  the  case  of  Pop- 
ham  and  Voice  J  which  was  first  heard  before  Lord  Chancellor 
King,  I  have  taken  it  down  in  my  notes,  that  the  next  day 
after  the  decree  Lord  King,  having  looked  into  the  case  of 
Lisle  V.  Gret/,  expressed  himself  with  less  satisfaction  than 
before,  which  he  said  indeed  was  a  strong  case. 

In  Law  V.  Davis,  case  M.  3  Geo.  2.  B.  R.  A  man  devised 
in  this  manner,  to  his  wife  for  life,  and  after  to  B.  his  second 
son,  and  to  the  heirs  male  of  his  body,  that  is  to  say  to  the 
first  son  of  the  said  B.  and  to  the  heirs  male  of  the  body  of 
such  first  son,  and  so  to  the  second,  and  other  sons  of  the 
said  B.  successively  in  the  same  manner,  with  remainders 
over,  and  the  whole  Court  were  clearly  of  opinion,  that  the 
son  took  but  an  estate  for  life :  and  it  is  observable  that  the 
words  for  life  are  not  in  the  will,  and  this  shews  the  regard 
which  courts  of  justice  always  pay  to  the  intent  of  a  testator. 
And  the  well  known  case  of  John  De  Mandeville,  Co.  Litt. 
26  b.  shews  that  the  words,  heirs  of  the  body,  may  be  a  good 
name  of  purchase.  The  foregoing  cases  were  upon  wills, 
but  others  there  are,  that  that  have  arisen  upon  deeds.  In  the 
case  of  Pibus  v.  Mitford,  1  Vent.  372.  the  Lord  Chief  Justice 
Ifale  begins  his  argument  with  stating,  the  rule  insisted  on 
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for  the  now  plaintiff,  and  expresses  himself  not  satisfied  with  it. 
And  that  case  for  the  sake  of  supporting  the  intention  of  the 
covenant  to  stand  seised,  as  much  broke  in  upon  the  rule  in 
favour  of  the  second  son,  as  the  present  case  does. 

The  resolution  in  the  case  of  Lisle  v.  Grey,  which  is  re- 
ported in  2  Lev.  223.  Sir  T.  Jones's  Reports  and  PoUexfen, 
necessarily  includes  and  determines  that  a  second,  third,  and 
fourth  son  may  take  by  purchase  notwithstanding  a  daughter 
of  a  first  son,  and  in  that  case  the  Court  determined,  that  a 
son  might  take  as  heir  of  his  father  though  his  father  living. 

I  hope  I  have,  by  this  time,  fully  shewn  that  there  has 
been  exceptions  taken  to  the  rule  insisted  on,  on  the  side  of 
the  plaintiff,  and  that  those  exceptions,  have  been  allowed, 
for  the  sake  of  preserving  the  intention  of  the  parties.  I 
come  therefore  now,  to  consider  the  consequence  of  this, 
that  is,  whether  there  does  not  appear  a  sufficient  intention 
of  the  testator,  in  the  present  case  that  Edward  Barkham, 
under  whom  the  defendants  claim,  should  take,  under  the 
devise  in  question,  although  there  be  a  nearer  heir  female. 

Nobody  who  compares  this  will  and  the  pedigree  together, 
can  doubt  of  the  intention  of  the  testator  :  and  arguments 
drawn  from  a  pedigree,  have  been  always  allowed  in  con- 
struction of  devises. 

It  is  a  matter  appearing,  upon  the  first  view  of  this  will, 
and  pedigree,  that  the  testator  himself  was  heir  at  law  of 
Sir  Robert  Barkliam,  the  great  grandfather,  and  therefore 
no  person  could  be  heir  general  of  that  Sir  Robert  Bark- 
hani,  who  was  not  heir  at  law  to  the  testator  likewise,  and  the 
plaintiff  now  makes  her  title  as  heir  to  both.  This  shews  it 
plain  to  me,  that  the  heir  general  was  designed  to  be  excluded, 
and  then  it  amounted  to  the  same  thing  as  if  the  testator  had 
said,  the  heir  described  shall  take,  though  not  heir  general, 
and,  in  this  respect,  it  may  be  compared  to  the  common  case, 
in  the  13  H.  7«  IB.  where  it  was  held,  that  if  a  man  devises 
his  estate  to  his  heir  at  law,  alter  the  death  of  his  wife,  it 

the 


during 


by  necessary  presumption,  excludes  the  heir, 
wife's  life,  and  by  implication,  gives  her  an  estate  for  life. 
I  forbear  to  repeat  the  arguments  drawn  from  the  testator's 
giving  his  heir  general  a  sum  of  money,  out  of  this  estate, 
but  they  deserve  regard,  and  make  this  case  stronger  than 


Appendix. 


Newcoman 
against 
Bethlem 

IIOSPITAL 


that  of  Beaumoit  v.  Lon 


and 


Pibus  V.  Mifford.  There 


A  devise  to 
testator's  heir 
at  law  after 
death  o{  his 
wife,  excludes 
the  heir  du- 
riiiu:  the  life  of 
the  wife,  and 
!;:ives  her  an 
estate  for  life 
by  implica- 
tion. (3) 


(3)  Dibcrv.  IValkcr^  imic  661. 
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are  some  other  cases  that  have  been  mentioned  on  the  side  of 
the  plaintiff,  but  which  are  of  no  weight  with  me  in  the  pre- 
Newcoman   sent  case.    As  to  the  case  of  Ford  v.  Grimstone,  reported  in 
against     3  Salk  336^  which  is  a  book  of  loose  notes  and  of  no  authority, 
Hos^itT*    though  the  two  first  are.    But  that  case  is  not  at  all  within 
The  t"tiird    '        ^eason  of  the  present  case,  for  there  the  remainder  was 
volume  of       limited,  by  the  testator,  to  his  right  heirs  male,  and  it  was 
pori^ is  a  ^o^ot  ^^^^5  ^^'^^  ^  collateral   relation,  who  was  next  heir  male, 
of  no  autho-     could  not  take,  in  opposition  to  the  claim  of  the  general  heir 
female,  for  there  is  no  such  thing  as  an  heir  male,  without 
saying  of  whose  body,  and  the  law  will  not  supply  those 
words,  in  favour  of  a  collateral. 
Starling  v.  the  casc  of  Starl'mg  v.  Ettrick,  Pre.  Ch.  54.  the 

Ettrick.  person  claiming  as  heir  male,  was  neither  heir  general,  nor 

naws  V  ^^^"^  male  of  the  body.  Another  case  cited  was  that  of  Daws 
Ferrars.  v.  Fervavs,  Pre.  Ch.  589.  but  that  too  goes  upon  the  same 
reasoning,  the  author  of  that  book  hath  made  Lord  Maccles- 
field speak  generally,  but  Mr.  JVilliams  hath  the  case  more 
accurately,  and  at  large  2  P.  W.  and  with  the  proper  dis- 
tinctions between  such  limitation  to  the  heir  male,  and  heir 
male  of  the  body,  for  there  Lord  Macclesfield  says,  that  the 
words  heir  male,  must  be  intended  heirs  male  of  the  body, 
and  would  never  extend  to  any  heir  male,  of  any  collateral 
line,  and  that  this  case  differed  from  that  of  Brown  v.  Bark- 
ham,  the  remainder  being  there  limited  to  the  heirs  male 
of  Sir  Robert  Barkham  the  grandfather,  whereas  here  the 
devise  was  to  the  heirs  male,  without  saying  of  any  body,  so 
that  the  judge  who  determined  Daivs  v.  Ferrars,  made  the 
distinction  himself,  which  shews  that  case  to  be  of  no  weight, 
in  the  present  question.  Here  the  limitation  is  to  the  heir 
male  of  the  body,  and  the  claim  is  made  under  such  an  heir 
male,  but  there  the  limitation  is  to  the  heir  male  generally, 
and  the  claim  only  by  a  nephew,  a  mere  collateral  relation. 
I  am  therefore  of  opinion,  that  these  cases  afford  no  conse- 
quence in  favour  of  the  plaintiff.  However  I  would  not  be 
thought,  by  this,  to  make  any  determination,  in  disaffirmance 
of  the  rule  insisted  on  for  the  plaintiff,  for  it  appears  plain 
to  me,  that  this  case  is  one  of  the  confirmed  exceptions,  to 
that  rule,  in  respect  of  the  apparent  intention  of  the  testator. 
There  remains  still  one  objection  more,  that  if  Edivard Bark- 
ham  the  defendant's  testator,  took  as  a  purchaser,  he  took  but 
an  estate  for  life,  and  not  in  tail,  but  in  this  there  is  no  weight 
at  all,  for  where  there  is  a  devise  to  the  heirs  male  of  the 
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body  of  any  person,  the  devisee  shall  take  an  estate  tail,  and  so  Appendix. 

is  the  case  before  mentioned  of  De Mandeville,  Co.  Litt.  26  b.  ^^'^'"V^^' 

For  these  reasons,  and  upon  the  best  consideration  I  can  Newcoman 

give  to  the  case,  I  am  of  opinion  that  this  decree  ought  to  gf^HLEM 

be  affirmed,  deposit  to  be  divided  between  the  executors  and  Hospital. 

the  heir.  Where  there 

is  a  devise  to 

the  heirs  male  of  the  body  of  any  person,  he  shall  take  an  estate  tail. 


SISH  against  HOPKINS.  (1) 


[Lib.  Reg.  1730.  B.  fo.  208.]        '  ^  ^73^^ 

_  Before  Lord 

King-,  Chan- 
cellor. 

SisH  had  a  mortgage  from  Grantham^  which  bore  date  in  jf  ^  subse- 
June,  1714,  afterwards,  the  interest  ran  in  arrear  for  many  q^ent  judg- 

-,  .     «  irr^i  1         •     .     1      T      T  1     mcHt  crcditor 

years,  and  m  August,  17 2\,  was  made  prmcipal.    In  July  of  a  mortgagor 
j721,  Hojikins  had  ajudgment  for  9,000/.  against  Grantham,  ""^^H  ^°  J'^" 
which  was  entered  up.    Sisli,  having  notice  of  this  judgment,  niust  redeem 
advanced  other  sums  of  money  to  Grantham,  who  subjected  not  Tmo^ety"^^ 
the  mortgaged  premises  to  the  payment.   Hopkins  brought  ^^^^^^ 
his  bill  to  redeem  Sish,  upon  payment  of  what  was  due  only.  Mortgagee, 
before  notice  of  the  judgment ;  but  Sish  insisted  that  Hop-  a%d<r 
kins  could  not  redeem,  but  upon  payment  of  principal  and  ment,  cannot 
interest  due  before  the  judgment,  and  that  the  premises  af-  the  judgment 
terwards,  as  to  one  moiety,  were  liable  to  pay  him  Sish  his  creditor  snms 

,    ,  ,  1    P  .  1    ,        ,  .  1     ndvanccd  after 

wliole  money  advanced  alter  notice,  and  that  the  moiety  only  such  notice 

could  be  redeemed  by  Hopkins  to  let  in  his  judgment.  on^frmort 

gaged  premises.  (3) 


(1 )  This  caso  and  that  of  G?'ce7i  and  of  the  Work  commenced  with  the  above 

Sjjwofuls,  post  letter  (Q),  are  taken  two  Cases. 

from  tljc  copy  of  Ambler's  lleports  in        (2)  See  Pa  Ik  v.  Clinton,    12  Ves. 

tlie  Uritish  Museum,  and  wliich  for-  69. 

merly  belonijed  to  tlie  late  Mr.  liar-        (3)  Sa^.  3T()n  tag  uc  v.  I\  a  del  ijc,  aniv, 

^ravc :  from  tliat  copy  it  np|>ears,  tliat  (511,  in  note, 
the  original  impression  of  the  first  tjheet 
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against 
Hopkins. 

If  A.  mort- 
gage two  acres 
to  B.  and  after 
one  of  the 
acres  to  C,  if 
C.  come  to 
redeem,  he 
must  redeem 
the  whole.  (4) 


The  Lord  Chancellor,  declared  that  a  creditor  by  judg- 
ment must  redeem  the  whole  or  none,  for  that  the  mortgagee 
is  not  subject  to  redemption  by  portions. — If  A.  mortgage 
to  B,  two  acres,  and  after  to  C.  one  of  the  said  two  acres, 
C.  cannot  redeem  a  moiety  of  the  mortgage  nor  is  B,  ob- 
liged to  lessen  his  security  :  and  it  would  create  great  diffi- 
culties to  suffer  creditors  to  redeem  by  portions  5  that  al- 
though a  judgment  can  charge  a  moiety  of  the  lands  only, 
yet  such  creditor  may  redeem  a  prior  mortgage ;  and  if,  after 
notice  of  the  judgment,  a  prior  mortgagee  will  advance  fur- 
ther sums  of  money,  it  is  his  fault,  and  he  must  suffer  for  it. 
And  it  was  decreed  that  Hopkins  should  redeem  upon  pay- 
ment only  of  what  was  due  to  Sish  before  notice  of  the  judg- 
ment. And  it  was  ordered  that  the  interest,  which  was  made 
principal,  should  be  paid  by  Hopkins  before  he  should  redeem, 
but  that  the  growing  interest  thereof  should  be  postponed, 
such  principal  money  only  being  due  before  the  judgment. (5) 
And  Sish  was  to  be  foreclosed  in  case  he  did  not  afterwards 
redeem  Hopkins. 


(4)  See  Tilley  v.  Davis,  ]  5  Vin. 
Abr.  447.  2  Eq.  Ca.  Abr.  604.  Ex 
parte  Carter,  ante  733.  Stileman  v. 
Atleclown,  ante  16,  and  note  (6)  there. 
Ireson  v.  Bean,  2  Cox  425.  Roe  v. 
Soley^  2  W.  Bl.  725.     Fribourg  v. 


Lord  Pomfret,  ante  734.  Jones  v. 
Smith,  2  Ves.  jun.  376.  Mer grave  y, 
Le  Nooke,  2  Vern.  207.  -~ 

(5)  See  Digby  v.  Craggs,  ante  611, 
and  Montague  v.  Radcliffe^  in  note 
there. 
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(C). 


LANGLEY  a^'«m5^  EARL  OF  OXFORD.  Easter  1748. 


[Ante,  p.  17.1  6HillMSS. 

137. 


Sir  Matthew  Dale  had  agreed  with  a  Mr.  Arnold  for  the  a  specific  le- 
purchase  of  an  estate  in  Herefordshire.  A  particular  of  the  ^^^^^^^ue 
rents  had  been  delivered  to  Sir  Mattheiv^  and  it  was  agreed,  to  testator  on 
that  if  any  of  the  rents,  in  the  particulars,  were  overcharged,  JJJj^und^fy'an 
that  then  there  should  be  a  deduction,  after  the  rate  mentioned  account  seuled 
in  the  articles,  out  of  money  agreed  to  be  paid  for  the  pur-  mortgagor 
chase.  ^"^^ 

cutorof  the 

mortgagee.  Bequest  over  on  a  general  failure  of  issue  is  void.  (1) 
In  1720,  Mr.  Auditor  Harley  agreed  with  Sir  Matthew 
to  purchase  this  estate,  and  to  stand  in  his  place,  as  to  the 
articles.  Accordingly,  Mr.  Harley  paid  part  of  the  purchase 
money  to  Arnold^  and  for  the  residue,  which  was  about 
10,000/.  he  mortgaged  an  estate  to  Arnold^  but  no  part  of 
this  money  was  to  be  paid  till  after  the  death  of  a  Mrs.  Colt^ 
who  had  a  jointure  out  of  the  estate.  But  this  10,000/.  was 
to  be  subject  to  some  deduction,  and  in  particular  those  de- 
ductions above  mentioned.  Mr.  Arnold  afterwards  died, 
and  left  Dennis  Arnold^  his  sister,  and  John  Arnold  Lang- 
Icy  ^  his  executors ;  and  by  his  will  bequeathed  the  sum  of 
0,000/.  part  of  the  debt  due  to  him,  from  Mr.  Harley,  to 
Dennis  Arnold,  in  case  he  should  survive  him  and  have  is- 
sue ;  but  in  case  of  failure  thereof,  then  he  gives  2,000/.  of 
it  to  John  Arnold,  and  1,000/.  of  it  to  the  plaintiff. 

John  Arnold  Langley  proved  the  will,  Auditor  Harley, 
being  a  debtor  to  the  testator,  by  the  above  mentioned  mort- 
gage, and  the  account  of  the  deductions  being  very  long  and 
intricate,  he,  after  a  great  many  applications,  made  to  John. 


( I )  Sec  Chamberlain  v.  Jacob,  73, 
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Appendix.   Ar7iold  Langley,  came  to  an  account  with  him  ;  the  account 


was  stated  and  settled,  and  the  balance  due  to  the  testator^s 
estate,  was  paid  to  the  executor,  John  Arnold  Langley, 


Earl  of  ^^*^^  before  the  death  of  Mrs.  Colt,   John  Arnold  Lang- 

Oxford.     ley  afterwards  died  insolvent ;  upon  which  the  plaintiff,  who 


was  a  legatee  of  1,000/.  after  the  death  of  Dennis^  as  above, 
brought  this  bill  against  Lord  Oxford j  the  executor.  And  it 
was  insisted  upon  that  the  defendant  should  be  obliged  to 
pay  this  money  over  again,  to  the  legatees,  because  they 
had  a  specific  lien  upon  this  estate,  and  though  Mr.  Harley 
must  have  had  notice  of  the  will,  yet  he  had  paid  it  to  the 
executor,  who  had  only  the  legal  interest  in  it,  without  the 
intervention  or  privity  of  the  legatee ;  who  had  the  equitable 
interest ;  and  that  this  was  like  the  case  of  a  bond  being  as- 
signed by  the  obligee,  in  which  case  though  at  law  the  obli- 
gee is  ih^  person  entitled  to  receive  the  money;  yet  if  the 
obligor  pays  it  to  him,  after  notice  of  the  assignment,  he 
shall  be  obliged  to  pay  it  over  again,  to  the  assignee.  The 
cases  of  Humble  and  Bile,  2  Vern  444.  Crane  and  Drake^ 
2  Vern.  616.,  were  cited,  and  in  this  case  the  defendant  had 
paid  the  money,  before  by  law  he  was  obliged  to  pay  it.  That 
this  account  should  be  set  aside  upon  circumstances  of  fraud, 
or  that  the  account  should  be  opened,  or  at  least  that  the 
plaintiff  should  be  let  in  to  surcharge,  or  falsify  some  parti- 
cular Items,  upon  a  suggestion  of  there  being  several  errors 
in  the  accounts.    As  to  the  first  point  the  Solicitor-  General, 
for  defendant,  cited  the  cases  of 

Johyison  v.  Coxeter, 

Merlin  v.  Webb. 

Mead  v.  Lord  Orrery,  3  Atk.  240.  S.  C.  Serjt.  Hill  MSS. 
6  vol.  95.     7  Vol.  49." 

Ewer  V.  Corbett,  2  P.  Wm.  148. 
Burton  v.  Howard, 

Nugent  V.  Gi^ord,  1  Atk.  463.  Cited  2  Ves.  269. 

Elliot  V.  MerrT/man,  2  Atk.  41.  Burn.  78. 

Lord  Chancellor  said,  that  the  general  question  was, 
whether  the  plaintiff  was  entitled  to  relief,  upon  the  foun- 
dation of  his  having  a  special  lien,  upon  the  debt  due  from 
Mr.  Harley,  as  legatee.  That  this  case  differs  from  that  of 
an  assignment  of  a  bond,  or  of  the  declaration  of  the  trust, 
of  a  term  for  there  the  purchaser  or  assignee  has  nothing 
to  do,  but  to  have  an  account  taken,  between  himself  and  the 
obligee,  which  may  as  well  be  done  between  them,  as  be- 
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tween  the  obligee  and  obligor,  but  in  this  case  if  the  inter-  Appendix. 

vention  of  the  legatee  is  necessary,  as  if  a  term  for  a  year  is  ^*^V^i^ 

devised,  the  purchaser  must  enter  into  an  account  between  ^^^^^-^^y 
^        ^  against 
the  executors,  and  creditors,  and  legatee  ;  there  must  be  an  £^j,j 

account  taken  of  the  assets,  and  of  the  debts,  in  order  to  see  Oxford. 

if  there  be  a  sufficiency  to  pay  the  debts  without  the  term. 

His  Lordship  considered  this,  as  if  it  was  a  case  of  a 

term  for  years,  devised  to  a  particular  person,  and  was  of  Where  a  term 

opinion,  that  a  person  might  purchase  such  a  term  from  the  If^ay  by^wili 

executor,  without  the  intervention  of  the  legatee,  in  regard  to  a  purchaser 

the  great  inconvenience  and  difficulty  that  would  follow,  if  it  the  executor 

were  otherwise  :  for  then  a  person, before  he  purchases,  must  1^ 

^  .  to  see  whether 

come  in|p  a  court  of  equity  to  have  an  account  taken  of  the  it  was  neces- 

assets  left  by  a  testatoi-,  and  of  the  debts  due  from  him,  and  the^enn^for 

whether  it  was  necessary  for  an  executor  to  sell  this  term  for  payment  of 
payment  of  debts.  Ewer  v.  Corhett.    If  the  sale  is  for  a  less  ^'^^ 

value  than  the  term  is  worth,  or  if  a  purchaser  had  notice  But  if  the 

that  there  were  no  debts  due  from  testator,  or  that  all  the  P^^^haser 

'  has  notice 

debts  had  been  paid,  that  would  take  such  a  case  out  of  the  that  there 
general  rule,  as  it  would  be  considered  as  a  circumstance  of  It^wouid^be^' 
fraud.    It  is  true  that  this  rule  is  ffoin^  a  ffreat  way,  that  considered  a 

circumstance 

notwithstanding  the  term  is  devised  to  a  particular  legatee,  of  fraud, 

that  yet  a  person  should  purchase  from  the  executor  without 

the  privity  of  the  legatee.    Therefore  the  court  will  attend 

to  all  the  particular  circumstances  of  the  case,  and  will  ffo  '^^S  ^^^^ 

^  .  will  go  as 

as  far  as  they  can  to  affect  the  purchaser,  in  favour  of  the  le-  far  it  can  to 

«,,.f«^  affect  the 

gatee.  purchaser  in 

favour  of  the  legatee. 

But  this  case  is  stronger  :  for  this  is  a  particular  sum  to 
be  paid  out  of  a  debt  which  is  much  larger,  and  which  debt 
was  s\d)jcct  to  a  litigation,  and  many  deductions.  It  would 
be  very  hard  upon  a  debtor  if  a  testator  could,  by  creating  a 
charge  upon  the  debt,  disable  the  debtor  to  settle  it  with  the 
executor.  That  Mr.  Harley  must  have  brought  his  bill 
against  the  executor  and  legatee,  the  executor  might  have 
insisted  that  the  assets  were  insufficient  to  pay  the  debts, 
and  that  he  was  the  proper  person  to  settle  the  account. 
The  legatee  might  have  insisted,  upon  an  account  being 
taken  of  tiic  assets,  in  an  adversary  way,  and  this  would 


(2)  Sco  Rogers  V.  SkilUcoruc^  ante  188,  and  cases  in  notes  tlierc. 
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Appendix,  have  greatly  entangled  the  debtor.    Supposing  there  were 

^^^"V^^  two  partners,  and  one  of  them  should,  by  will,  give  a 

Langley  sum  of  money,  out  of  his   share  of  the  partnership  ef- 

Elrl^of  executor  of  the  partner  who  is  dead,  and  the 

Oxford,  surviving  partner,  might  settle  the  account  of  the  effects 

If  one  of  two  without  the  legatee  ;  for  all  the  legatee  is  entitled  to  is  to 

partners  give  a  come  out  of  the  surplus,  which  is  after  the  account  taken. 

sum  out  ofjp,.-.,  . 

his  share  of  So  if  a  legacy  was  given  out  of  a  debt  due  to  a  merchant,  by 
the  surviving  ^  person  bcyond  sea.  And  therefore  the  law  very  properly 
partner  may    trusts  the  cxecutoi'.  and  makes  him  only  liable,  in  case  of 

settle  the  ac-     -       ,  n  • 

count  with  the  ^aud  or  collusion. 

executor  with-  ^jjg  devise  Over  his  Lordship  said  he  was  very 

out  the  lega-  .  ^  ,  •' 

tee.  doubtful  whether  it  was  good  or  not.    If  it  was  to  be  under- 

stood as  a  general  failure  of  issue,  then  it  would  be  void ; 
but  it  is  not  necessary  to  determine  that  point. 

As  to  the  second  point  his  Lordship  was  of  opinion  for 
the  defendant,  and  dismissed  the  bill,  and  said  it  would  be 
very  oppressive  to  the  party  to  enter  into  an  account,  for 
the  plaintiff  would  be  strictly  entitled  to  recover  no  more  of 
the  defendant,  than  he  would  have  been  entitled  to  have  had 
of  the  executor,  so  that  if  an  account  was  to  be  decreed, 
there  must  be  an  account  taken  of  the  assets  come  to  hand 
of  the  executor  and  of  the  administration  of  the  assets. (3) 

(3)  Lib.  Reg.  1747.  A.  fo.  300.  See  ford  v  Woodham,  ib.  40,  ri.  Taylor 

Andrew  v.  Wrigley^  4  Bro.  C.  C.  124.  v.  Hawkins^  8  Ves.  209.    M'Leod  v.. 

Scott  Y.Tyler,2BTo.  CCASl,  Dick-  Drummond^  14  Yes.  352.  Hills. Simp-^ 

inson  v.  Lockyer^  4  Ves.  36.    Bed-  son,  7  Ves.  152. 


CASES  IN  CHANCERY.  799 


(D). 


  P.  C.  577. 

2  Ves.  37. 

JAMES  PIPON,  PHILIP  PIPON,  WILLIAM  DAVIS,  and  in  Chancery, 
Others   Plaintiffs. 

AND 

ELIZ.  PIPON,  JANE  PIPON,  JOHN  HARDY,  and 
Others  Defendants. 


[Ante,  p.  25.] 

John  Pipon,  a  native  and  an  inhabitant  of  the  Isle  of  Jer-  3  Hill's  MSS, 
sey,  died  intestate,  18  July,  1740,  having  no  children  nor  fa- 
ther  or  mother,  nor  any  brothers.  All  the  plaintiffs,  except 
Davis,  were  the  nephews  and  nieces  of  the  said  John  Pi- 
jjon  and  the  two  defendants  Eliza  and  Jaiie^  were  his  sis- 
ters. The  intestate,  at  the  time  of  his  death,  had  a  consi- 
derable personal  estate  in  Jersey,  but  had  no  effects  in  this 
kingdom,  except  one  debt  of  615/.  10.9.  0|d,  due,  by  simple 
contract,  from  Hervey  Darrel,  of  London,  Soon  after  the 
intestate's  death,  the  plaintiffs,  the  nephews  and  nieces,  em- 
powered the  plaintiff  Davis  to  take  out  of  the  Prerogative 
Court  of  Canterbury,  administration  to  the  intestate,  for  their 
benefit,  which  was  accordingly  done ;  and  soon  after,  Davis 
received  the  said  debt  of  Darrel  in  this  manner  viz. 
51/.  IOa'.  0\d.  in  specie,  and  the  residue  by  the  transfer  of 
stock,  soon  after  this,  the  defendants  the  sisters,  having  no- 
tice of  the  said  debt  due  from  Darrel,  and  of  the  ad- 
ministration granted  to  Davis,  empowered  the  defendant 
Hardy,  and  he,  by  their  order,  obtained  a  repeal  of  the 
letters  of  administration  granted  to  Davis,  and  procured 
a  new  administration  to  be  granted  to  himself,  as  their  at- 
torney. Davis,  a  little  before  the  repeal  of  the  adminis- 
tration granted  to  him,  sold  the  stock. — The  present  bill 
was  brought  by  the  nephews  and  nieces  to  have  a  distri- 
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PiPON 

against 

PiPON. 


If  an  inhabit- 
ant of  the  pro- 
vince of  York 
die  there  leav- 
ing goods  both 
in  York  and 
Cantei'buiy , dis- 
tribution shall 
be  according 
to  custom  of 
York, 


bution  of  the  intestate's  effects  in  this  kingdom,  and  parti- 
cularly of  the  said  615/.  IO5.  0|^/.  The  defendants  in  their 
answer  insisted  that  by  the  laws  of  Jersey^  wherever  an  in- 
testate leaves  sisters,  and  no  brother,  but  brother's  children, 
his  personal  estate  is  to  be  divided  amongst  the  sisters,  in 
exclusion  of  the  children  of  the  deceased  brother  or  sisters ; 
and  therefore  that  the  debt  must  be  divided  between  the 
defendants  Kliza  and  J ane,  the  intestate's  sisters. 

Lord  Chancellor. — I  am  of  opinion,  that  there  is  not  a 
sufficient  ground  for  me  to  decree  an  account  for  the  plain- 
tiffs.   I  am  unwilling  to  decide  the  general  question  in  this 
case,  which  may  admit  great  variety  of  considerations,  and 
some  difficulty  too^  therefore,  I  choose  to  determine  the  case 
without  entering  into  it.    If  I  was  to  enter  into  the  general 
question,  I  should  think,  that  a  man's  personal  estate  is  sup- 
posed to  follow  his  person,  wherever  he  is,  and  is  distribut- 
able according  to  the  law  of  that  country  where  his  person 
is;  and  as  to  the  different  jurisdictions  relating  to  this  per- 
sonal estate,  in  respect  to  the  probate  of  wills  or  adminis- 
tration, they  arise  from  the  nature  of  the  remedy  that  is  to 
be  made  use  of,  for  the  recovery  of  that  estate ;  and,  therefore, 
to  enable  a  person  to  sue  for  any  part  of  the  personal  estate, 
he  must  qualify  himself  from  that  which  is  the  proper  juris- 
diction of  the  place,  where  the  personal  estate  lies;  but  that 
does  not  determine  the  right  to  the  equitable  property,  or  to 
that  property  which  is  considered  in  equity,  or  in  the  canon 
or  ecclesiastical  law,  in  distributing  the  shares,  of  that  per- 
sonal estate ;  and  therefore,  the  cases  which  have  been  put 
are  right,  and  prove  this.    If  a  man  be  an  inhabitant  of  the 
province  of  York,  and  dies  there,  leaving  goods  both  in  that 
province,  and  in  the  province  of  Canterbury,  it  is  incumbent 
on  his  administrator  to  take  out  administration  in  both  pro- 
vinces ;  and  yet  notwithstanding  the  whole  personal  estate 
will  be  distributable  according  to  the  custom  of  the  province 
of  York,  which  shews  that  it  is  not  the  jurisdiction,  out  of 
which  the  administration  must  be  taken,  (which  is  necessary 
to  give  the  party  a  right  to  sue)  that  will  govern  the  right 
and  interest,  in  the  distributable  parts  of  that  estate.  Then 
consider  the  present  case,  it  is  rightly  said,  that  Jersey  must 
be  as  much  considered  a  foreign  country,  in  respect  to  the 
laws  of  England,  as  if  it  was  not  parcel  of  the  Crown  of 
England^  for  it  is  no  part  of  the  kingdom  of  Great  Britain, 
but  a  distinct  dominion,  which  the  king  of  Great  Britain  is 
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PiPON 

against 

PiPON. 


entitled  to  in  right  of  his  duchy  of  Normandy ;  conse-  AppexNdix 
quently  is  governed  by  the  ancient  laws  of  Normandy,  Here 
the  case  is  thus  ;  a  man  is  an  inhabitant,  and  dies  in  a  fo- 
reign country,  the  bulk  of  his  personal  estate  is  there,  he 
happens  to  have  a  debt  ov^ing  to  him  in  England,  which 
cannot  be  recovered,  without  taking  administration  in  Eng- 
land, the  question  is.  Whether  that  shall  be  considered  as 
part  of  the  bulk  of  his  personal  estate,  to  be  accounted  for 
according  to  the  laws  of  the  place  where  he  is  resident ;  or 
whether  any  persons  not  resident  m  England,  but  inhabitants 
of  a  foreign  country,  who  by  the  laws  of  that  foreign  coun- 
try, have  no  right  to  any  part,  but  would  have  a  right  by 
the  laws  of  England,  can  come  into  this  court,  and^  by  rea- 
son of  the  taking  out  administration  here^  can  compel  that 
administrator  to  account  to  them  for  this  part  of  the  per- 
sonal estate,  abstracted  from  the  residue  of  that  estate.  If 
that  was  the  mere  question  before  me,  I  should  incline  to 
think,  (but  1  do  not  mean  to  give  an  opinion  to  bind  me) 
that  it  could  not  be  done,  and  would  be  extremely  mischiev- 
ous, and  greatly  affect  the  commerce  of  these  kingdoms  ;  no 
foreign  merchant  would  know  how  to  deal  here,  but  at  the 
peril  of  having  his  debts  here  separated  from  the  rest  of  his 
personal  estate,  and  distributed  according  to  the  laws  of 
this  kingdom.  The  bond  required  by  the  act  is,  that  the 
administrator  shall  account  before  the  judge  of  the  Ecclesi- 
astical Court,  and  pay  the  residue  of  the  testator's  goods, 
chattels,  and  credits,  to  such  persons  as  the  said  judge  or 
judges  shall  appoint,  pursuant  to  the  statute.  What  is  ijb 
that  is  to  be  distributed  ?  It  is  the  rest  and  residue  of  the 
personal  estate,  after  payment  of  the  debts,  and  other  just 
allowances.  Nobody  can  come  here  for  an  account  of  part 
of  the  estate,  but  must  pray  an  account  of  the  whole  estate. 
How  can  this  residue  be  made  to  appear  but  by  accounting 
for  the  whole  estate,  and  not  by  an  account  for  a  particular 
debt  only ;  and  therefore,  on  the  words  of  the  statute,  I 
should  think  there  could  be  no  such  decree  as  is  now  prayed. 
And  do  but  consider  what  work  it  would  make.  The  gene- 
ral administrator  is  not  before  the  Court.  How  can  I  de- 
cree an  account  of  the  whole  estate  ;  and  without  it  I  can- 
not find  out  th(^  residue.  And  if  tlie  general  administrator 
was  before  the  Court,  I  might  decree  an  account;  but  the 
consequence  would  be,  that  if  the  administrator  accounts 
here,  and  has  such  allowances,  and  makes  such  distributions, 
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PiPON 

against 

PiPON. 


A  person  en- 
titled to  a 
share  of  the 
residue  of  in- 
testate's estate 
cannot  come 
to  the  Court 
for  a  particular 
part  detached 
from  the  rest. 


as  is  agreeable  to  the  laws  of  England,  the  Courts  of  Jersey/ 
might  decree  him  to  account,  with  different  allowances,  and 
different  distributions.  But  the  only  matter  now  to  be  de- 
termined is,  whether  the  present  bill  is  properly  brought. 
The  first  administration  is  repealed,  and  a  new  one  granted  ; 
and  as  to  Davis  being  a  plaintiff,  the  bill  is  improper,  for  he 
is  now  only  a  debtor  to  the  estate  ;  and  consequently  a  debtor 
to  the  second  administrator ;  what  has  he  to  do,  to  come 
to  pray  an  account  to  be  taken ;  he  is  a  debtor  to  the  estate, 
and  liable  to  an  action  at  law  by  the  administrator,  who  may 
the  next  day  he  recovers  it  carry  it  into  J ersey,  and  account 
for  it  there ;  and  that  would  be  the  right  way,  and  is  the 
common  case  of  all  persons  who  are  subjects  of  foreign 
princes,  and  have  debts  here.  Davis  is  therefore  to  be  laid 
out  of  the  case.  And  in  respect  to  the  other  plaintiffs  they 
have  nothing  to  do,  to  come  here  for  an  account  of  the  parti- 
cular part  of  the  personal  estate ;  they  have  a  right  to  call 
the  general  administrator  to  an  account ;  but  no  person,  en- 
titled to  a  share  of  the  residue  of  the  estate,  can  come  into 
this  Court  for  a  particular  part  of  that  estate  detached  from 
the  rest,  the  general  administrator  is  not  before  the  Court ; 
and  therefore,  I  cannot  decree  an  account.  The  bill  must  be 
dismissed  with  forty  shillings  costs  only,  as  the  cause  was 
heard  by  consent  on  bill  and  answer.  (1) 


(1)  In  Serjeant  HilVs  MSS.  the  ar- 
guments  of  counsel  are  given  at  length ; 
but  as  the  Lord  Chancellor^  in  his 
judgment,  enters  fully  into  the  case,  the 


Editor  did  not  think  it  necessary  ta 
transcribe  the  observations  made  at  the 
bar. — See  Bowaman  v.  Reeve^  Pre. 
Ch.  577. 
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(E). 


HAWKINS  as:ainst  DAY.  Harg.  MSS. 

Num.  471.  p. 
  .218. 


Lord  Chancellor. — There  are  two  exceptions  taken  for  Payment  by 
the  plaintiffs,  and  one  for  the  defendants.  ^l^^^col 
The  Master  has  disallowed  payments  to  the  defendants,  tract  debt  be- 

fore  brcs-cli  of 

the  executors,  in  the  account,  because  they  are  not  a  good  condition  of 
administration,  against  the  plaintiffs.  This  beiner  a  demand  bv  J'^"^' 

^   o  \.  o  J   Ijyl;  pajj^meat  of 

specialty,  and  the  payments  were  made  upon  debts  by  sim-  legacy  is  not. 
pie  contract. 

The  defendants'  exception  is,  that  the  Master  has  disal- 
lowed payments  as  being  debts  of  an  inferior  nature,  though 
made  many  years  before  breach  of  the  covenants  in  the  bond, 
set  up  by  the  plaintiff. 

Upon  this  arose  two  questions,  1st.  Whether  the  pay- 
ments in  this  case^  (before  a  breach  of  the  condition  of  a 
specialty,  for  performance  of  covenant,  in  the  indenture  of 
I7I8,  on  demand)  of  simple  contract  debts,  and  legacies 
ought  to  be  allowed,  as  good  against  the  plaintiff. 

2d,  Whether  in  law  or  equitj^,  payment  of  debts  of  an 
inferior  nature,  as  simple  contract  debts,  or  legacies,  before 
the  executor  has  notice  of  bond  debts,  or  specialty,  though 
the  covenants  arc  broken,  are  good. 

It  is  insisted,  that  it  would  be  a  hardship  on  executors 
not  to  allow  them. — On  the  other  side  the  executors  are  ne- 
cessarily under  hardship,  by  the  strict  rule  of  law,  without 
redress. 

Courts  of  Equity  cannot  deliver  executors  from  the  rules  courts  of 
of  law,  upon  eciuitable  i)rincii)lcs  ;  but  the  difficulties,  exe-  f^n"ity  i.-^nnot 

,  itIicvc  exe- 

cutors are  necessarily  exposed  to,  ought  not  to  be  encrcased;  cutois  from 

and  this  weii?hs  with  me  in  considerins:  this  case.  I'^^  '""^'^^ 

^  t»  law. 

The  first  Question  has  been  established  for  above  a  hundred 

3  Q 


804 


CASES  IN  CHANCERY. 


Hawkins 
against 
Day. 


*  Ita  in  the 
MS. 


y^L-^i^;,    tees  gave  the 

/  refund  if  debts 
^4o.^^^  appeared  ;  (1) 


Appendix.  J^ears.  If  a  conusor  or  obligor  die,  leaving  simple  contract 
debts,  and  the  covenants  are  not  broken,  and  consequently 
no  debt  accrued,  upon  a  breach,  it  is  a  good  administra- 
tion to  pay  simple  contract  debts,  Harrisoris  case. 

Here  the  doubt  is,  from  what  time  the  breach  is  to  be 
considered  as  *  computed. 

From  1726,  when  he  absconded,  it  was  a  breach  of  the 
condition,  as  to  the  partnership  ;  and,  at  law,  the  whole  pe- 
nalty is  forfeited  upon  assignment  of  the  breach  ; — but  sup- 
pose the  breach  to  be  taken,  from  the  account  stated  in  1747? 
I  would  still  confine  the  validity  of  the  payments  to  the  case 
of  the  debts.  They  say  payments  to  legatees  should  be  good. 
/^/■/Z^f/f^ovmcxly  lega-  It  is  true  that  it  was  the  old  doctrine,  that  the  legatee  should 
^  tees  save  the  ^-^^  ^j^^  cxccutor  sccurity  to  refund  if  debts  afterwards  ap- 
peared ;  but  that  is  not  now  given  way  to ;  and  therefore,  in 
modern  cases,  creditors  have  been  allowed,  in  this  Court,  to 
but  that  is  not  follow  assets  in  the  hands  of  leg-atees,  as  well  as  of  the  exe- 

>2?so  now ;  and  .  i    1  o 

^  — —     cutor,  to  avoid  the  difficulty  of  being  obliged  to  give  security 
to  refund. 

3.  In  the  case  of  contingent  debts  in  trade.    If  there  is  a 
In  case  of       prospect  of  damnification,  the  Court  will  direct  the  Master 

contingent         ^       ^  , 

debts  in  trade,  to  consider  what  part  of  the  assets  are  proper  to  be  set 
aside^  alsets^^'^   aside,  to  indemnify  an  executor. 

to  indemnify  the  executor. 

But  the  Court      In  covenants  in  leases  and  purchases  of  remote  expecta- 

will  not  do         •        1  Ml  1-1  'n         1  1        1         •  • 

so  in  cases  of  tion  the  Court  will  not  do  it ;  but  will,  and  has  done  it,  m 
covenants  in    cases  of  partnership  which  are  liable  to  ffreat  contingencies. 

leases  or  pur-  r  r  00 

chases,  (2) 

but  it  will  in  partnerships, 

or  where  tes-       SviD^o^Q  Benjamin  Lane  had  been  surety  to  the  Crown,  or 

tatorwasre-  .   ^    .1  ,  1.      .      ,     ^  ,  n  , 

ceiver  or  sure-  receiver  to  the  Crown,  and  an  application  had  been  made,  by 
the  executor,  to  see  what  assets  should  be  set  apart  to  indem- 
nify him,  it  would  have  been  taken  care  of,  in  the  decree  ; 
and  therefore,  I  am  of  opinion,  that,  as  to  the  payments, 


so  now 
creditors  are 
allowed  to 
follow  the 
assets. 


ty  to  the 
crown. 


(1)  DeeJcs  v.  Strutt^  5  T.  R.  690. 
Chamberlain  v.  Chamberlain^  1  Ch. 
Ca.  257. 

(2)  In  the  late  case  of  Vernon  v. 
Earlo/Egmont,  1  Bligh  2d  Series  554. 
E.  being  tenant  for  life,  under  a  settle- 
ment with  power  to  lease,  under  certain 
restrictions,  granted  leases  not  in  con- 
formity with  the  power,  and  died  leav- 
ing the  residue  of  his  personalty  to  his 


son,  the  next  remainder-man  under  the 
settlement.  It  was  held  by  the  House 
of  Lords,  (reversing  the  judgment  be- 
low) that,  as  the  son  had  the  power  to 
disturb  the  leases,  he  was  bound  either 
to  confirm  them,  or  to  give  indemnity  to 
the  executor,  and  that  the  executor  had 
a  right  to  hold  the  residue  till  he  ob- 
tained the  confirmation  or  indemnity, 
see  Simmonds  v.  Bolland,  3  Mer.  547. 
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before  any  breach  of  covenant,  to  simple  contract  creditors.  Appendix. 

they  are  good  in  law ;  though  the  payments  to  the  legatees  ^"^^V^*^ 

^^i-  '  Hawkins 

are  not.  .  . 

against 

2d.  I  am  of  opinion,  that  payments  by  an  executor  fairly  Day. 
and  bond  fide  made,  to  simple  contract  creditors,  though 
made  after  the  breach  of  covenants,  are  good  administrations 
in  law ;  and  this  upon  considering  the  cases. 

lioll  inclined  to  this  opinion,  because  the  law  takes  notice 
of  the  security  that  spiritual  Courts  compel  to  refund,  on 
such  contingent  charges  taking  effect,  and  that  prohibitions 
have  been  refused,  Bacon  contr.  JEales  v.  Lambert ^  Aylm. 
38. 

Ba-ois  V.  Monkhouse,  C.  B.  Hill  2  Geo.  2.,  by  the  opinion  3  Lev.  115. 
of  Eyre,  C.  J.,  who  was  a  good  common  lawyer,  and  a  ri- 
gid one  too.    And  all  the  Court  agreed  that  a  plea,  upon  a 
judgment  upon  simple  contract,  though  the  money  was  not 
paid,  was  a  good  defence  against  debt  upon  bond. 

3  Lev.  113.  Case  of  a  judgment  by  confession.  It  not 
being  found  that  the  defendant  had  notice,  at  the  time  of 
the  judgment  confessed,  to  a  simple  contract  creditor,  the 
payment  shall  be  good.  Just.  Levintz  was  against  it  totis 
viribus,  for  it  was  never  known,  that  a  want  of  notice  of  spe- 
cialty debts  was  sufficient  to  support  debts  on  simple  con- 
tract. Lord  C.  J,  Pemberto7i's  authority  is  of  great  weight 
and  followed  by  the  whole  Court  of  Common  Pleas,  in  Da- 
vis and  Monkhoiise. 

It  was  said,  that  the  case  of  Davis  and  Monkhouse,  pro- 
ceeded on  a  mistake  for  that  in  Vaughan  94.  1  Mod.  1/4.  it 
is  said,  that  judgment  on  a  simple  contract,  shall  defend  him 
against  specialty  debts,  but  not  where  no  judgment  is  re- 
covered, for  judgment  is  in  invitum  ;  but  the  distinction  is  xherc  is  no 
not  a  sound  one,  and  tends  to  nothing  but  vexation  and  ex-  grouud  for  the 

.  ^  ,  distinction  be- 

pence.    If  payments  of  simple  contract  are  good,  upon  judg-  twecn  payment 
ment  obtained,  and  not  in  pais,  the  consequence  is,  that  ex-  tocn/ebts^^"" 
ecutors  will  not  venture  to  pay  simple  contract  debts  with-  upon  judg- 
out  a  suit,  for  fear  of  judgments  and  costs  rfey;ro/;rz7A' Z>o?2?vV.  a"  a"pay,^^^^^^^^ 

1st.  The  foundation  of  want  of  notice  is  as  strong  in  either  without  suit, 
case  of  a  judgment,  or  not. 

In  Levintz  it  was  a  judgment  by  confession,  it  is  his  own 
act  and  consent,  and  not  better  than  payments  in  pais. 

In  the  Neic  River  Company  and  Brownjo/niy  1727j  ho- 
fore  Lord  Ki7is;\  it  is  directed  that  the  Master  shall  allow 

3  (i  2 
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Appendix,  payments  to  simple  contract  creditors,  or  otherwise,  to  exe- 
^^i*'^^^"^^  cutor,  before  notice  of  the  bond. 

HAWKINS  allowing  the  legacies,  I  think  it  would  be  strange  to 

Pay.  say,  that  legacies,  paid  immediately,  where  the  executor 
has  a  year  allowed  him  for  the  purpose,  should  be  good 
against  creditors. 

But  here  it  was  said,  notice  was  given  to  two  co-executors ; 
and  that  ought  to  affect  the  defendant,  the  third  executor, 
because  it  is  probable,  they  would  give  him  notice.  Sup- 
pose the  two  co-executors  had  been  strangers  to  the  transac- 
tion of  the  partnership,  as  the  third  executor  was,  I  think 
notice  to  them  might  affect  the  third  ;  but  I  give  no  absolute 
opinion  upon  that ;  and,  to  say  generally,  that  notice,  by  a 
specialty  creditor,  to  one  of  two  executors,  where  all  have 
in  the  power  over  the  assets,  would  not'^  be  sufficient  to  bind  them 
all,  is  too  strong ; — at  least  it  would  be  a  devastavit  in  him 
to  whom  notice  was  given,  if  the  executor  who  had  no- 
tice should  misapply  the  assets  afterwards. 

But  here  the  two  executors  concurred  to  conceal  the  no- 
tice. One  of  them  a  principal  and  co-obligor  in  the  bond. 
It  would  have  been  to  give  notice  to  the  other  executor  to 
call  them  all  to  account. 

That  was  too  much,  to  expect ;  and  therefore,  the  notice 
to  the  two  co-executors,  as  affecting  the  third  executor  is  to 
be  laid  out  of  the  case. 

My  opinion  is  strengthened  by  a  principle  of  general  equity. 
These  are  cases  of  hardship. 

A  man,  clerk  to  considerable  dealers,  articles  to  state  ac- 
counts monthly,  in  a  particular  course  of  dealing,  with  two 
substantial  persons  sureties,  the  obligees  take  no  care  to  see 
that  he  passes  his  accounts,  and  keeps  his  covenants.  It  is 
a  burthen  on  the  sureties  by  the  default  of  the  obligees,  it 
has  weight,  though  it  will  not  excuse,  in  law  or  equity. 
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PAGET  against  GEE.  In  Chancery, 

Mich.  Vac. 

  1753. 

[Ante,  p.  198.] 


Bill  by  representative  of  tenant  in  tail  (who  had  leased  at  Mr.  Poole's 
400/.  per  annum,  which  determined  by  his  death)  against  ^^^*  ^ 
the  remainder-man,  to  be  paid  a  share  of  the  last  half-year's  remainder- 
rent  proportionabiy,  &c.,  and  founded  his  claim  on  G.  2.  of^t^nant^in^^ 
c.  15  and  19.,  which  it  was  insisted  ought  to  have  a  libe-  tail,  after  her 
ral  construction,  for  if  construed  strictly,  it  might  be  doubt-  to  b^e  appor-^^^ 
ful  whether  tenant  in  tail  after  possibility  of  issue  extinct  tioned.  (i) 
leasing  for  years,  determinable  on  his  death,  or  any  other 
person  besides  a  mere  tenant  for  life,  are  within  this  act. 

For  defendant  it  was  insisted  by  the  Attorney-General,  Mr. 
Sewel^^miA  others,  that  the  whole  depended  upon  this  gene- 
ral question,  whether  a  lease  for  life,  by  tenant  in  tail,  which 
by  law,  determines  at  his  death,  shall,  notwithstanding,  by 
virtue  of  this  act,  subsist  for  some  purposes,  in  the  appor- 
tionment of  rent,  and  contended  it  is  not  within  the  letter  or 
meaning  of  the  act  ;  but  suppose  him  to  have  such  right, 
he  is  by  the  act  to  recover  it  by  action  against  the  under- 
tenant, and  not  from  the  remainderman,  or  issue  in  tail. 
The  statute  that  gives  the  right  points  out  the  remedy.  If 
he  cannot  pursue  the  remedy  then  he  has  no  right. 

The  only  foundation  on  which  they  can  hope  to  support 
this  claim  here  is,  the  defendant  has  received  that  which  the 
plaintiff  demands  ;  but,  if  he  has,  that  can  give  the  plaintiff 
no  right  to  come  hither ;  if  he  received  for  tlie  plaintiff, 
the  plaintiff  may  recover  it  at  law.    If  he  received  it  witli- 


(1)  Sec  Vernon  v.  Vernon^  2  Bio.  0.331.,  and  see  Mr.  Szcansion^s  note  to 
C.  C.  659.  Ilazokins  v.  Kclh/,  S  Ves.  the  case  of  Expartc  Stnlihj  1  Swanst. 
311.    Jt/nslci/ \.  IVordsii'ori'h,  2V.  Sc  346. 
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Where  one 
liolds  lands 
without  an  ex- 
press agree- 
ment, the  ex- 
ecutors of  the 
lessor  cannot 
maintain  an 
action  for  use 
and  occupa- 
tion. (2) 


out  right,  he  is  answerable  to  the  tenant.  And  the  tenant's 
paying  it  to  a  person  who  had  no  right,  will  not  excuse  him 
from  paying  it  again  to  plaintiff,  if  he  has  a  right.  What- 
ever, therefore,  he  has,  this  is  plain,  he  has  mistaken  his 
remedy. 

But  clearly,  this  case  is  not  within  the  view  of  the  sta- 
tute, for  that  is  expressly  confined  to  tenant  for  life  only  ; 
tenant  in  tail,  say  they,  is  tenant  for  life,  for  some  pur- 
poses, so  indeed  is  tenant  in  fee,  but  then  he  is  more,  and 
not  tenant  for  life  only.  They  say  it  is  within  the  mischief 
of  the  act :  we  say  not.  Tenant  for  life  cannot  lease  for 
longer  than  his  life ;  and  therefore,  till  this  act  it  was  not 
in  his  power  to  remedy  the  inconvenience  which  the  act  re- 
moves; but  tenant  in  tail  may,  observing  the  requisites, 
lease  to  bind  his  issue,  or  suffer  a  recovery  and  lease,  as  he 
pleases.  The  legislature  never  meant  to  remedy  an  incon- 
venience which  it  was  in  the  party's  own  power  to  remove, 
at  pleasure,  and  which  could  only  happen  from  his  negli- 
gence. 

If  then  the  tenant  has  paid  what  he  was  not  compellable 
to  pay,  the  Court  will  not  take  it  from  the  defendant,  to  give 
it  to  the  plaintiff,  w^hen  neither  of  them  had  any  right  to  it. 
As  to  tenant  in  tail,  apres,  &c.,  he  is  looked  on  more,  as 
tenant  for  life,  than  a  tenant  in  tail,  though  he  has  some  pri- 
vileges of  the  latter  estate.  As  to  tenant  for  years  deter- 
minable, &c.,  he  is,  substantially,  though  not  literally,  te- 
nant for  life.  The  equity  of  the  statute  ought  to  extend  to 
whomsoever  is  wdthin  the  like  disability,  and  ought  to  go  no 
further. 

The  Court  desired  to  be  informed  whether  the  judges, 
where  a  man  has  enjoyed  lands,  without  any  express  lease, 
or  agreement,  in  writing,  have  permitted  the  executors  of 
the  person,  by  whose  permission  he  enjoyed,  to  maintain  an 
action  for  the  special  use  and  occupation.  The  whole  bar 
agreed  they  had  known  no  instance  of  such  an  action. 

Mr.  Solicitor  General,  in  reply.  The  objection  that  we  might 
have  sued  the  tenant,  though  the  defendant  has  got  the  money, 
is  quite  new:  when  the  owner,  for  his  convenience,  receives 
the  whole,  it  is  very  common  for  this  Court  to  compel  him  to 
account  to  the  other  representatives  for  his  part ;  and  indeed 
it  would  be  very  unjust  to  compel  the  tenant  to  pay  it  over 


^2)  See  Powell  v.  Killick,  Bulk  N.  P.  57.  6  Hill  MSS.  206. 
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again^  if  the  person  receiving  it  is  able.  Most  clearly,  de-  Appendix. 
fendant  who  has  received  half  a  year's  rent,  is  entitled  only  to 
seven  days  of  it,  and  that  only  he  could  have  recovered  in  an 
action,  for  the  special  occupancy.  Defendant  with  respect 
to  the  rest  is  to  be  considered  here,  as  the  tenant,  and  if  the 
tenant  would,  so  must  the  defendant,  be  liable  to  our  de- 
mand, it  is  impossible  for  the  legislature  to  provide  for,  or 
foresee,  every  particular  case ;  therefore  the  rule  of  construc- 
tion is,  to  consider  all  cases  within  an  act,  that  are  within 
the  mischief  of  it :  and,  if  they  had  been  mentioned,  it  is  pro- 
bable the  legislature  would  have  provided  the  same  remedy. 
Leases  for  years  determinable,  &c.  are  admitted  to  be  within 
the  act,  because  within  the  mischief,  though  not  within  the 
letter.  It  is  insisted,  that  to  be  within  the  act  the  lessor 
must  have  such  an  estate,  as  would  not  enable  him  to  make 
a  lease  for  any  longer  time,  than  his  own  life,  and  therefore 
as  tenant  in  tail,  under  the  stat.  of  H.  8.,  can  make  a  lease 
for  a  longer  term,  he  is  not  within  the  mischief.  Were  the 
rule  admitted,  it  would  not  make  for  them,  in  this  case ;  for 
against  the  remainder  man,  which  is  the  present  case,  the 
stat.  does  not  make  it  good,  then  the  rule  will  not  hold  with 
respect  to  the  issue  in  tail.  The  lease,  unless  the  requisites 
of  the  statutes  are  observed,  will  determine  by  his  death,  and 
then  either  the  rent  must  be  lost  (for  clearly  neither  issue  in 
tail,  nor  remainder-man  can  be  intitled  to  it,)  or  the  tenant, 
under  this  act,  will  be  answerable  to  the  representative  of  his 
lessor  for  what  he  has  enjoyed. 

Lord  Chancellor.  This  is  a  new  case,  and  no  case  has 
been  cited.  I  am  of  opinion  the  plaintiff's  equity  is  so  strong 
that  I  will  make  a  precedent.  His  equity  is  founded  on  two 
points;  1st.  his  legal  or  equitable  right,  under  the  stat. 
2dly.  the  tenant's  having  submitted  to  pay  what,  (in  case  the 
plaintiff  had  no  right  under  the  stat.)  he  was  not  bylaw  com- 
pellable to  pay,  and  the  defendant  having  received  it  of 
liim,  as  if  he  had  been  entitled,  though  clearly  he  had  no 
right. 

The  construction  of  the  act,  I  will  consider  in  two  lights  ; 
first,  the  legal,  and  secondly,  the  equitable. — Consider  how  the 
case  stood  at  common  Law,  very  inconvenient,  real  injustice 
arose  from  it.  If  a  person  had  such  an  estate  as  must  de- 
termine on  his  death,  if  he  died  on  the  day  before  the  rent 
became  due,  nobody  was  intitled  to  it,  though  the  tenant 
had  enjoyed  all  the  time.    The  representative  could  not  be ; 
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A  lease  for 
ninety-nine 
years,  deter- 
minable on 
three  lives  is 
not  at  law 
within  the 
power  under 
Stat.  H.  8th. 
to  lease  for 
three  lives.  (3) 


Equitas  sequi- 
tur  legem. (^4) 


for  an  action  for  use  and  occupation  has  not,  it  seems,  been 
allowed  to  executors ;  besides,  if  they  could  bring  such  action, 
whenever  a.  lease  is  produced,  that  puts  an  end  to  the  action, 
for  they  could  not  support  an  action  on  the  lease,  because  it 
is  net  within  the  terms  of  the  reddendum  :  nor  could  the  re- 
mainder-man claim  the  rent,  for  he  is  entitled  to  no  more 
than  incurred,  during  his  time.  To  remedy  this  was  the 
design  of  the  act.  The  person  who  made  this  lease  was  not, 
to  be  sure,  a  mere  tenant  for  life  only,  which  the  preamble 
seems  to  require ;  but  the  words  in  the  enacting  clause,  are 
not  so  strict  as  those  in  the  preamble,  for  here  it  is,  ani/  tenant 
for  life,  which  will  admit  of  more  latitude  of  construction. 

I  am  therefore  of  opinion  with  plaintiff's  counsel,  that 
tenant  in  tail  apres^  &c.  is  within  the  act ;  he  has  been  so  far 
considerd  as  tenant  for  life,  that  in  Freeman's  Reports,  2  Vol. 
35.  there  is  a  case  where  Lord  Nottingham  restrained  him, 
by  injunction,  from  cutting  down  trees,  which  were  planted 
for  the  shade  and  ornament  of  a  mansion-house,  though  he 
admitted  he  might  commit  common  waste.  This  was  cited 
to  me  in  the  case  of  Garth  v.  Cotton,  3  Atk.  7^1  •?  and  I 
thought  it  right,  and  whatever  the  judges  at  common  law 
might  do,  I  should,  without  scruple,  consider  him  as  tenant 
for  life  in  this  case. 

I  dont  know  what  judges  at  common  law  might  say,  as  to 
tenant  for  years  determinable,  &c.  for  they  have  determined 
that  a  lease  for  ninety- nine  years,  determinable  on  three  lives, 
is  not  within  the  power  of  leasing  for  three  lives,  given  to 
the  tenant  in  tail,  by  the  stat.  of  H.  8.  though  it  is  co-exten- 
sive in  point  of  duration,  and  not  so  beneficial  to  the  lessee, 
as  leases  for  lives  3  and  therefore,  for  the  same  reasons,  they 
might  think  so  in  this  case,  but  in  this  Court  I  really  have 
no  doubt  of  determining  him  within  the  act. 

Then  as  to  tenant  in  tail,  the  instant  of  his  death  he  has 
only  an  estate  for  life,  for  then  his  estate  determines.  Where 
feme  takes  an  estate  tail  ex  provisione  viri,  I  think  that  a 
case  within  the  stat.  though  it  might  not  be  maintainable  at 
common  law.  Equitas  sequitur  legem.  When  the  Court  finds 
the  rules  of  law  right,  it  will  follow  them,  but  then  it  will 
likewise  go  beyond  them.    One  case  of  that  kind  occurred  to 


(3)  See  Churchman  v.  Harvey^  ante 
339.  post.  (I). 

(4)  See  2  P.  W.  753,  754.    Ca.  T. 


Talb.  237.  1  Sch.  &  Lef.  431.  2  Seh. 
&  Lef.  630.  ante  301.  566. 
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me^  during  the  argument.    The  statutes  of  forcible  entry,  Appendix. 

only  provide  for  removing  the  force;  but  what  says  this  ^^^V"^^ 
Court^  even  vi^here  a  man  has  not  a  legal,  but  only  an  equi-  Paget 
table  estate,  or  be  it  one  or  the  other,  we  will  here,  not  only  ^g'ee!^ 

remove  the  force,  but  grant  him  an  injunction,  to  quiet  the  ^j^^  statutes 

possession  of  such  an  estate  as  he  had  then,  and  three  years  of  forcible 

^^^Ore,  provide  for 

removing  the 

force,  but  equity  ,  will  grant  an  injunction  to  quiet  the  possession.  (5) 

I  will  not  however  absolutely  determine  the  first  point, 
though  I  incline  strongly  in  favour  of  plaintiff  as  to  that ; 
but  will  reserve  it  for  future  consideration,  in  case  such  bill 
should  be  brought. 

I  will  ground  my  decree  on  the  other  point  of  the  equity 
of  this  case,  for  the  defendant  admits,  the  tenants  have  sub- 
mitted, and  have  actually  paid  him  half  a- year's  rent.    Is  it 
reasonable  then,  that  the  defendant  should  be  permitted  to 
detain  this  money,  against  conscience,  which  the  tenants 
have  submitted,  thus  conscientiously,  to  pay  him.    Put  the 
case  of  trade.    Suppose  a  trader  pays  money,  from  prin-  if  money  be 
ciple  of  conscience,  to  one  partner  or  factor,  surely  such  p^^'^  , 
person  cannot  retain  it ;  but  would  be  answerable  over,  just  pa[d"from  ^ 
as  he  would  have  been,  had  the  debtor  been  really  liable  to  P"^^\P^^ 

J       ^  conscience 

an  action  for  the  recovery  of  it.  There  was  a  case  of  this  o"ly>  i»ust 
kind  in  Lord  Macclesfield's  time,  before  this  act.  Tenant  ^o^rJo^^part 
for  life  died  the  day  before  the  day  of  payment,  here  was  no 
ground  of  right  for  his  representative  to  recover ;  but  the 
under  tenant  having  submitted  to  pay  the  rent,  hord  3faccles- 
Jield  decreed  a  distribution  between  the  several  parties,  in  the 
proportions  to  which  they  were  severally  entitled,  presuming 
it  paid  by  the  tenant  from  a  principle  of  conscience. 

Mr.  Wilbraliam  mentioned  a  case.  Mills  v.  TFebber  in 
Cha  nccry5(7))  where  distribution  had  been  decreed  of  com- 
position money  for  tithes,  between  the  representative  and 
the  successor. 

Lord  Chancellor. — There  was  another  case,  in  this 
Court,  where  the  lessor  died  in  the  morning  of  the  day  of 


(6)  See  Iliisrhes  v.  Mordcn,  \  Ves'.        (6)  Seo  Feathcrstonhau^h  v.  Fc, 

1S8.  but  it  would  seom  that  tlio  prac-  jcvc/t,  17  Ves.  '298.  * 
tico  of  obtainiiii;  relief  in  equKy,  ill  sucli        (7)  Mcclcr  v.  fVcbbci\  2  En  C 

cases,Juis  falloniiito  disuse  i«i  England.  Abr.  704.  and  see  Jjmslcij  \.  f)  oni 

See  Eden  on  Injunctions,  3'3'J.  ivorthy  2  V.  and  B.  33], 
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payment.  Lord  Macclesfield  (8),  by  the  advice  of  J.  Tracey, 
held  the  rent  due,  because  it  was  made  payable  on  such 
day,  during  the  term ;  and  therefore,  the  beginning  of  the 
day  was  during  the  term ;  and  if  it  was  not  due  till  the 
whole  day  was  expired,  it  was  not  due  during  the  term.  This 
is  a  nice  distinction  ;  but  is  agreeable  to  Lord  Hobart's  ex- 
pression, who  says  the  judges  ought  to  be  as  ready  to  do 
justice.  Such  I  think  is  the  present  case  ;  and  therefore,  I 
decree  the  defendant  to  pay  plaintiff  his  share  of  this  money ; 
and  let  the  Master  settle  the  proportion.  No  costs  to  this 
time.    Reserve  the  consideration  of  subsequent  costs. 


(8)  Earl  Strafford  \, 
1  Swanst.  345. 


Lady  Wentworth^  Free,  in  Ch.  655.  1  P.  W.  180. 


(G). 


May  6,  1755.  SCROGGS  against  SCROGGS. 

[Ante,  p.  272.] 

6  Hill.MSS.  This  was  a  bill  brought  by  William  Scroggs,  junr.  son  and 
heir  apparent  of  William  Scroggs,  against  William  Scroggs ^ 
the  father,  Edward  Scroggs,  the  second  son  of  William 
Sci'oggs,  and  the  Duke  of  Somerset,  in  order  to  be  relieved 
against,  and  to  set  aside,  a  deed  of  appointment,  executed 
by  Williams  Scroggs,  the  father,  and  the  Duke  of  Somerset, 
William  Scroggs,  the  defendant,  previously  to  his  mar- 
riage, with  ^nn,  daughter  of  Sir  Edward  Seymour,  en- 
tered into  articles,  by  which  he  covenanted  to  convey  an 
estate,  called  Chute  Lodge,  of  the  value  of  400/.  per  annum 
to  the  Duke  of  Somerset,  and  two  other  persons,  and  their 
heirs,  in  trust,  to  be  settled  to  the  following  uses,  viz,  to 
the  use  of  the  said  William  Scroggs  for  life,  remainder  to 
the  trustees  to  preserve  &c.,  remainder  to  ^^nn,  his  intended 
wife,  for  life,  remainder  to  the  trustees  to  preserve  &c.  with 
remainder  to  the  use  of  such  son  and  sons  of  the  body  of 
the  said  William  Scroggs,  on  the  body  of  the  said  Ann,  to 
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be  begotten,  as  he  the  said  TFilliam  Scroggs,  by  and  with  the  Appendix. 
consent  of  the  trustees^  or  the  major  part  or  of  the  survivors 
of  them,  by  indenture,  duly  executed,  should  limit  and  ap- 
point. Provided  always,  that  the  eldest  son  should  have 
at  least  100/.  a-year  clear  of  taxes,  for  his  life.  But,  in  de- 
fault of  appointment,  to  the  use  of  the  first  son,  in  tail  male, 
remainder  to  the  use  of  second,  third,  &c.  sons  in  tail ;  and, 
in  default  of  such  issue,  to  the  use  of  said  TVilliam,  Scroggs^ 
and  his  heirs. 

About  three  years  after  the  marriage,  and  after  the  birth  of 
plaintiff  William,  (who  was  born  blind)  a  settlement  was 
executed,  in  pursuance  of  the  articles.  But  the  remainder, 
after  the  death  of  the  mother,  was  limited  to  the  use  of  such 
child  or  children,  as  the  father,  with  the  consent  of  the 
trustees,  &c.  siiould  appoint ;  whereas,  by  the  articles,  it 
was  to  the  use  of  such  son  or  sons. 

It  was  proved  in  the  cause,  that  the  plaintiff  had  an  estate 
left  him,  by  one  Mr.  Fettyplace,  of  which  the  defendant, 
his  father,  received  the  rents  and  profits,  during  his  minority, 
and  for  some  time  after  he  came  of  age,  which  was  in  1739. 
The  plaintiff  called  on  the  father  for  an  account,  and  filed  a 
bill  in  this  Court  against  him  for  that  purpose. 

In  the  year  1741,  the  defendant,  William  Scroggs,  ap- 
plied to  the  defendant,  the  Duke  of  Somerset,  who  was  the 
surviving  trustee,  to  execute  the  power  of  appointment  in 
favour  of  Edivard  Seroggs,  the  defendant's  second  son,  and 
to  disinherit  the  plaintiff ;  suggesting  that  he  was  very  ex- 
travagant and  un dutiful  j  and  that  he  threatened  to  sell  the 
reversion  of  the  Chute  estate,  and  come  and  live  near  his  fa- 
ther, and  spend  the  money.  The  Duke  refused  upon  this 
and  several  other  of  the  father's  proposals  ;  but,  at  last  was 
prevailed  upon,  and  did  execute  the  deed  of  appointment,  on 
25th  May,  ]  749,  by  which  the  estate  became  vested  in  Ed- 
ward, the  second  son,  and  the  heirs  of  his  body.  The 
Duke  of  Somerset,  was  examined  as  a  witness  for  the  plain- 
tiff, who  deposed  to  the  father's  having  applied  to  him  to  ex- 
ecute the  appointment  as  above  mentioned  ;  and  that  by  his 
misrepresentations  he  was  prevailed  upon ;  and  that  if  he 
had  known  as  much  of  the  plaintiff's  character  then  as  he 
did  now,  he  would  not  have  done  it.  Several  witnesses  were 
examined,  who  also  gave  the  plaintiff  a  very  good  character, 
both  as  a  person  of  learning,  sense,  piety,  and  dutiful  beha- 
viour, to  his  parents. 
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Appendix.      Mr.  Noel,  Mr.  York,  Mr.  JVilbrahmn,  and  Mr.  Ambler, 
for  the  plaintiff. 

Mr.  Attorney-General  Murray,   Mr.  Henry,  and  Mr. 
Capper,  for  the  defendant. 

The  Lord  Chancellor. — This  Court  is  a  Court  of  con- 
science, I  shall  give  my  opinion,  in  this  case,  according  to 
my  conscience,  and  shall  consider,  1st,  the  nature  of  the 
power,  and  next,  the  use  that  has  been  made  of  it.    As  to 
the  nature  of  the  power,  it  is  such  as  the  parties  contracting 
in  these  marriage  articles,  might  enter  into ;  but  I  think, 
that  it  is  a  dangerous  power  to  reserve  ;  and,  for  one  time  in 
ten  they  are  used  for  the  benefit  of  a  family,  they  are  nine 
times  improperly  executed ;  for  though  in  reasoning  and 
speculation,  it  may  appear  plausible  to  reserve  a  power  in 
the  father  to  judge  of  his  children's  merits,  and  to  reward 
the  deserving;  yet  the  passions,  and  prejudices  of  human 
nature,  are  such,  that  it  is  a  dangerous  thing,  to  trust  them- 
selves with,  and  it  is  better  to  confide  in  Providence.  It 
has  been  observed,  that,  in  the  case  before  me,  the  power 
was  intended  to  be  solely  vested  in  the  father ;  he  was  of 
the  quorum  indeed,  but  could  not  execute  it,  without  the 
consent  of  the  trustees,  or  the  major  part  of  them,  or  the 
survivors  of  such  trustees,  who  were  intended  to  be  checks 
on  the  father,  to  attend  upon  the  execution  of  the  power, 
that  it  might  not  be  done  on  improper  motives.    If  the 
Duke  and  the  father  had  met  fairly,  without  any  imposition, 
and  considered  the  family  circumstances,  and  had  executed 
this  power,  for  such  reasons  as  biassed  their  judgments  this 
Court  would  not  interfere   and  this  leads  me  to  the  2d.  ques- 
tion, whether  the  execution  has  been  warranted  by  the  na- 
ture of  the  power.  It  is  charged,  by  the  Bill,  to  be  obtained 
from  the  Duke  of  Somerset,  by  misrepresentation,  and  im- 
position, to  the  prejudice  of  the  eldest  son  of  the  family ; 
and,  that  it  proceeded  from  a  corrupt  and  interested  motive. 
This  principally  rests  upon  the  evidence  of  the  Duke  himself, 
assisted  by  the  witnesses  to  the  plaintiff's  character,  confront- 
ed by  the  defendant's  witnesses.    The  Duke  has  sworn,  that 
he  executed  the  deed,  through  the  misrepresentation  of  the  fa- 
ther, who  described  the  plaintiff  to  him,  as  a  person  of  bad  cha- 
racter, very  extravagant,  and  undutiful;  and  that  the  plaintiff 
threatened  to  sell  his  reversionary  interest  in  the  settled  estate, 
and  to  come  and  live  near  his  father,  and  spend  the  money ; 
and  the  defendant,  the  father,  brought  one  JVilliam  Russell 
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with  him,  who  confirmed  what  the  father  had  said.  Now  Appendix. 
the  question  is,  whether  this  representation  was  true,  or  not; 
if  it  was,  the  Duke  could  never  set  aside  the  deed,  if  he  was 
ever  so  desirous  of  doing  it.  On  the  plaintiff  s  part  it  is 
proved,  that  the  plaintiff,  at  the  time  of  execution  of  the 
deed,  was  thirty  years  old,  that  he  had  improved  himself  to 
a  considerable  degree,  in  learning,  was  of  a  very  good  cha- 
racter, and  that  his  behaviour  to  his  parent  was  proper  and 
dutiful ;  that  his  companions  were  chiefly  clergymen,  and 
that  he  was  of  a  religious  turn. 

On  the  other  hand  it  is  proved,  that  he  was  born  blind;  I 
dont  say  that  this  was  the  reason,  but  it  might  be  the  oc- 
casion of  the  alteration  of  the  settlement  from  the  articles. 
And  if  they  had  a  power  under  the  articles,  it  might  have 
been  proper  enough,  provided  it  had  been  exercised  properly 
afterwards.  There  is  no  proof  of  general  ill  character.  As 
to  undutifulness,  the  witnesses  speak  as  to  his  forwardness 
when  a  child  of  five  years  old.  This  disgusts  one,  and  can 
be  no  reason  to  disinherit  such  a  child.  There  is  no  par- 
ticular proof  of  undutifulness  to  the  father,  only  an  improper 
behaviour  to  the  grand-mother ;  but  that  not  assigned  by  the 
father  as  a  reason,  to  the  Duke  of  Somerset,  for  executing  the 
deed.  As  to  his  marriage,  his  wife  is  indeed  proved  to  be  a 
woman  of  no  family,  or  fortune ;  but  there  is  no  imputation 
on  her  character^  or  behaviour.  He  married  without  consent ; 
but  this  was  not  given  as  a  reason  to  the  Duke  of  Somerset, 
Thus  the  proof  fails  of  the  truth  of  the  representation  to  the 
Duke.  They  have  examined  Mr.  Russell,  in  the  case,  and  have 
not  ventured  to  ask  him  what  the  father  said,  to  the  Duke, 
when  the  deed  was  executed.  Indeed  one  cannot  help  seeing 
that  the  execution  of  this  power,  arose  from  the  demand  the 
plaintiff  made  for  an  account  of  the  profits  of  the  estate  given 
him.  Upon  the  whole  I  am  of  opinion,  this  was  a  power  ac- 
companied with  a  trust ;  and  that  it  was  executed  by  an  im- 
position on  the  trustee,  who  was  designed  to  be  a  check  on 
the  father ;  and  ought  to  be  set  aside. 


In  this  cause  the  Defendant's  counsel  wouhl  have  read  the  '\^'hcrc  a  dc- 
depositions  of  mn.  Scros^^qs,  the  defendant,  who  had  been  ^'-js 

.  '  '  churtrinl  with 

fraud  in  obtaining  execution  of  a  deed,  his  depositions,  negativing  the  fraud,  were  refused  to 
be  read  for  co-defendants. 
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Appendix,   examined^  as  a  witness.    To  which  it  was  objected,  that 


he  was  an  interested  witness ;  that  the  charge  of  fraud  was 
solely  against  him ;  and  that  if  the  plaintiff  had  a  decree,  he 


ScROGGs.  would  be  liable  to  the  costs.    That  if  the  deed  of  ap- 


pointment should  be  established,  by  his  father's  testimony, 
he  would  have  a  reversion  in  fee,  expectant  on  one  life 
only. 

The  ttornei/- General,  SLUswered,  that  the  objections  went 
only  to  his  credit,  and  not  to  his  competency ;  that  he  was 
merely  a  third  person ;  the  whole  interest  being  in  Edivard 
the  appointee.  That  as  to  his  being  charged  with  fraud,  and 
made  liable  to  costs ;  yet  his  deposition  might  be  read.  Cot- 
ton  V.  Lutterell,  where  the  bill  charged,  and  evidence  was 
given  of  fraud,  in  Serjt.  Cheshire  and  his  lady,  in  obtaining  a 
conveyance:  an  objection  was  taken  to  their  depositions,  as 
evidence  had  been  given  of  fraud  committed  by  them,  and 
they  might  be  liable  to  costs  5  yet  the  Court  overruled  the 
objection,  and  they  were  read.  Downing  v.  Bagnall,  post.  p. 
818.  That  no  other  person  could  be  produced  as  a  witness,  for 
Edward  Scroggs,  the  transaction  being  between  the  father, 
and  the  Duke  only.  This  was  therefore,  the  only  and  best 
evidence,  the  nature  of  the  thing  would  admit.  And  that 
the  appointee  had  a  right  to  his  testimony. 

The  Lord  Chancellor,  was  of  opinion,  that  the  evi- 
dence was  not  admissible.   This  bill  is  brought  against  him, 
the  Duke  of  Somerset,  and  the  other  son,  to  be  relieved 
against  a  deed  executed  by  the  father  and  the  Duke,  by 
virtue  of  a  power,  accompanied  with  a  trust    and  it  is 
charged  to  have  been  obtained  by  the  misrepresentation  of 
the  father,  to  the  Duke.    This  is  an  act  done  by  the  father, 
in  breach  of  his  trust,  and  by  imposition  on  the  trustee.  If  I 
decree  the  deed  to  be  set  aside,  against  whom  can  the  plaintiff 
have  his  costs,  except  against  the  father ;  and  was  it  ever 
known  that  a  defendant  can  be  read  as  a  witness,  against 
whom  only  costs  can  be  given ;  and,  if  he  is  once  read,  I 
cant  decree  costs  against  him ;  for  it  can  only  be  done  on 
this  foundation,  that  he  is  an  indifferent  witness.    In  Cotton 
V.  Liitterell,  Sir  J.  Cheshire  was  entirely  free  from  any  mis- 
representation ;  the  fraud  was  charged  on  Lady  Cheshire  ;  she 
was  no  party  to  the  deed,  nor  would  be  liable  to  costs,  being 
a  married  woman.    In  Sir  G.  Downing  v.  Bagnall,   it  was 
impossible  not  to  permit  Mrs.  Toiunsend,  the  mother,  not  to 
be  read^  no  one  could  tell  what  money  she  had  in  her  hands. 
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but  herself ;  and  by  any  subsequent  act  of  fraud,  she  could  not  Appendix. 
deprive  her  daughter  and  husband  of  the  antecedent  right 
they  had  to  her  testmiony.  Nor  is  there  any  reason,  in  this 
case,  for  admitting  the  father's  evidence,  from  necessity  ; 
for  the  question  is  upon  the  character  and  behaviour  of  the 
son;  and  character  and  behaviour  is  a  general  thing,' and 
supposed  to  be  known  by  numbers  ;  and  I  think  the  father's 
testimony  is  not  admissible,  nor  can  1  consider  him  as  a 
competent  witness.  (1) 


(1)  111  Meadhury  Eisdale  and 
Friend^  in  Chancery,  18  Geo.  2.  Bill 
was  brought  against  the  two  defend- 
ants, charging  them  with  fraud.  Friend 
by  his  answer,  denied  the  fraud,  and 
charged  it  on  Eisdale.  On  which  the 
plaintift'  did  not  reply,  to  Friend^s 
answer,  but  examined  him  as  a  wit- 
ness, to  prove  the  fraud  in  Eisdale. 
And  the  question  was,  on  the  hearing, 
whether  this  evidence  should  be  read. 
It  was  contended  that  it  might  be  re- 
ceived, as  his  answer  was  not  replied  to, 
and  there  could  be  no  decree  against 
him,  for  his  answer  must  be  taken  as 
true.  If  the  plaintiff,  who  was  in  the 
dark,  as  to  the  transaction,  until  the 
discovery  made,  by  this  defendant, 
could  not  examine  him  ;  it  would  be 
impossible  ever  to  prove  a  fraud  in  such 
cases.  Lord  Chancellor  Hardwiclce 
was  of  opinion  that  the  evidence  could 


not  be  received,  for  that  the  defendant's 
answer  must  be  taken  as  true,  as  be- 
tween him  and  the  plaintiff;  and  con- 
sequently there  could  be  no  decree 
against  him  ;  yet  as  between  the  plain- 
tiif,  and  the  other  defendants,  the  bill 
must  be  taken  as  true  ;  and  by  that  it 
appeared,  that  Friend  is  equally  guilty 
and  liable  to  make  satisfaction.  That, 
though  the  plaintiff  had  not  replied  to 
the  answer,  yet  he  might  have  done  so 
at  any  time  before  publication  ;  so  that 
he  was,  at  the  time  of  his  examination, 
under  a  bias  The  plaintiff  ought  to 
have  amended  his  bill,  by  striking  out 
Friend's  name,  and  then  he  would 
have  been  a  good  witness,  5  Serjt.  Hill's 

M8S.  399.  See  Nightingale  v. 

Dodd.)  ante  583.  Armiter  v.  Szoanton^ 
ante  394.  Downing  v.  Tozonsend^  post. 
818.,  ante  p.  692. 
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[Ante,  p.  280.  post.  Letter  (L). 
Harg.  MSS.       hovA  CHANCELLOR  HaRDWICKE. 

This  bill  was  brought  by  the  plaintiff,  as  executor  of  Sir 
G.  Downing,  deceased,  to  have  an  account  of  all  such  sums 
of  money  and  notes  as  the  defendant  Mrs.  Townsend,  and 
Mr.  Bagnall  and  his  wife,  had  in  their  possession  of  the  tes- 
tator at  his  death,  and  the  relief  prayed  is  founded  upon  the 
general  right  of  an  executor,  and  upon  particular  charges  of 
fraudulent  concealments  of  parts  of  the  estate. 

Sir  G.  Doivning  had  a  very  great  estate,  both  real  and  per- 
sonal, a  widower,  without  any  children,  very  parsimonious 
and  careful  of  his  money,  very  reserved  and  jealous.  Mrs. 
Townsend  came  into  his  service  in  the  lowest  capacity,  as  a 
kitchen  maid,  and  afterwards  advanced  to  the  place  of  house- 
keeper; she  .had  a  natural  daughter  by  Sir  George,  born  in  May 
1722,  and  was  twenty-seven  years  of  age  when  Sir  George 
died.  Sir  George  made  his  will  in  17 17?  and  made  the  plain- 
tiff his  sole  executor,  and  residuary  legatee.  He  added  a  co- 
dicil, dated  23d  December  1727^  by  which  he  gave  to  Mary 
Townsend  an  annuity  of  250/.  a-year  for  life,  and  to  the  de- 
fendant Mrs.  Bagnall,  5001.  a-year  for  life. 

Sir  G.  Downing,  thirteen  years  after  the  date  of  the  codicil, 
executed  a  paper  which  makes  a  great  question  in  this  cause. 

This  is  to  satisfy  my  executor,  and  all  other  persons,  that 

what  money  Mrs.  Tow7isend  has  of  mine  in  her  custody,  I 
"  give  it  to  her,  for  her  daughter,  besides  what  I  have  given  her 
"  by  the  codicil  to  my  will.""  This  paper  is  attested  by  two  wit- 
•  nesses  examined  in  the  cause.  This  paper  I  must  now  look  upon 
as  testamentary,  having  been  proved,  as  such,  in  the  spiritual 
Court,  the  proper  jurisdiction.    It  is  sworn,  that  at  the  time 
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of  the  execution  of  this  paper,  Sir  George  declared  it  should 
be  for  the  benefit  of  the  daughters.  That  in  case  of  his 
death  it  might  be  a  maintenance  for  them,  till  their  annuities 
became  payable.  Sir  George  lived  till  1749,  eight  years 
after  the  execution  of  this  paper.  He  was  very  subject  to 
the  goutj  and  died  of  it.  Mrs.  Townsend  was  then  in  the 
house,  with  him,  and  did  not  send  for  the  plaintiff,  till  after 
Sir  George  was  delirious ;  after  his  death,  Mr.  Wingfield 
was  sent  there  by  the  plaintiff's  appointment. 

Mrs.  Toivnsend  informed  him,  that  it  was  Sir  George's 
desire,  that  two  Gentlemen  of  the  neighbourhood  should  be 
present,  when  the  will  was  opened.  Upon  which,  Mr.  Astell 
and  another  Gentleman  were  called  in.  When  the  will  had 
been  read,  it  is  sworn,  Mrs.  Townsend  declared  that  was  not 
all  Sir  George  had  left  them ;  but  that  he  had  given  her 
daughter  what  she  had  in  her  custody,  that  was  hid.  And 
here  Mr.  IFingfield  and  Mr.  Astell  swear  differently;  one 
says  she  mentioned  notes,  but  both  agree  the  exact  sum  of 
10,000/.  was  mentioned.  And  then,  Mrs.  Toivnsend  shewed 
them  the  testamentary  note. — After  Sir  Jacob  Downing,  the 
plaintiff,  returned  to  London  ;  and  he  had  such  confidence 
in  Mrs.  Townsend^  that  he  did  not  examine  into  any  thing 
nor  seal  any  thing  up  :  and  he  ordered  her  to  take  the  money 
from  the  places,  where  it  was  hid.  Mrs.  Townsend  after- 
wards took  it  up,  and  shewed  it  to  Mr.  JVing field ;  and  it 
was  the  exact  sum  of  10,000/.  :  about  half  a-year  after  this, 
there  is  a  treaty  of  marriage,  between  Mrs.  Townsend* s 
daughter  and  Mr.  BagnalL  In  the  settlement,  the  lady's 
portion  is  mentioned  to  be  an  annuity  of  500/.  a-year,  for 
her  life,  and  South  Sea  annuities  purchased  with  the 
10,000  and  Sir  Jacob  Doivning  is  a  trustee,  for  the  lady  in 
that  settlement.  After  the  marriage,  the  plaintiff  heard,  that 
Mrs.  Townsend  had  got  more  money  and  notes,  than  had 
been  mentioned.  iVnd  this  appeared,  by  an  attempt  to  get 
off  a  bank  post  bill,  that  had  not  been  indorsed  by  Sir  George 
Doivning.  Upon  which  the  plaintiff  directed  Mr.  TFingfield 
his  steward,  to  enquire  about  it,  of  ]\Ir.  Bagnall  and  his 
wife,  who  referred  him  to  Mrs.  Townsend,  who  said  she  had 
only  a  note  for  1,400/. ;  that  she  had  little  to  live  upon  be- 
sides her  annuity,  and  had  been  persuaded  to  take  too  ex- 
pensive lodgings.  Upon  this  the  plaintiff  has  filed  his  bill 
for  a  discovery  of  what  money  and  notes  Mrs.  Townsend 
had,  in  her  custody,  at  the  linu^  of  Sir  George's  death,  and 
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This  court  is 


now  it  comes  out,  that  there  was  14,000/.  in  money,  and 
4,500/.  in  notes,  which  the  defendants  insist  they  are  enti- 
tled to,  under  the  testamentary  paper,  of  January  16,  1740 : 
and  there  are  two  general  questions  in  this  case. 

1st,  What  is  the  true  construction  and  operation  of  this 
writing,  of  January  1740. 

2dly.  What  sums  of  money  seem  to  be  within  the  descrip- 
tion of  that  writing,  and  given  to  the  defendant,  Mrs.  Bag- 
nall, 

As  to  the  first, — the  construction  and  operation  of  the 
note  :  there  arise  two  considerations  : 

1st,  What  is  the  nature  of  the  note,  or  instrument. 
2d,  What  period  of  time  it  refers  to. 
As  to  the  nature  of  the  instrument,  it  is  of  a  very  parti- 
cular kind.  It  has  been  considered  first  as  an  act,  inter  vi- 
vos^ and  after  the  testamentary  nature*  and  ambulatory,  till 
the  testator's  death ;  that  the  Prerogative  Court  has  now  de- 
termined that  it  is  a  testamentary  schedule,  and  this  Court 

bound  by  the     .    ,         n     .  i    '    i     •  •  ^ 

decision  of  the  IS  bound  by  their  decision. 

Ecclesiastical 

court  in  testamentary  matters. (1) 

To  what  period  of  time  it  must  be  taken  to  refer. 

The  general  rule  is,  to  the  time  of  making  the  testament, 
and  not  the  testator's  death,  Swinb.  part  7»  sect.  11.  But 
this  rale  is  subject  to  a  general  exception,  where  the  legacy 
bequeathed  is  universal,  and,  in  the  nature  of  the  thing,  sub- 
ject to  encrease,  or  diminution ;  but  not  goods  or  specific 
legacy,  unless  a  flock  of  sheep  or  the  like.  Domat.  vol.  2. 
lib.  4.  sect.  3.  par.  20.  page  152. 

Dormer  v.  Burnet,  before  Lord  Harcourt,  1711.  (2)  Tes- 
tatrix, by  her  will,  gave  to  her  husband,  her  house  in  Saint 
John's  Square,  Clerkenwell,  for  his  life,  and  gave  him  all  the 
goods  which  she  brought  into  the  said  house,  except  such 
as  she  should  dispose  of  otherwise,  in  a  schedule  annexed  to 
her  will.  Testatrix  died,  without  any  schedule  to  her  will. 
Lord  Harcourt  was  of  opinion,  that  the  devise  was  good, 
though  there  was  no  schedule ;  yet  that  only  such  goods 
would  pass  as  she  brought  into  the  house  before  making  the 
will,  and  found  to  be  convenient  and  used  in  the  house.  (3) 


(1)  See  Meadows  v.  D.  of  Kingston, 
ante  756. 

(2)  Lib.  Reg.  1711.  A.  fo.  539. 

(3)  See  Kelli/  v.  Powleit,  ante  605. 


Green  v.  Symons,  post.  Letter  (Q). 
Dean  of  Christchurch  v.  Barrow,  ante 
641. 
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This  is  a  case  in  point,  as  to  the  relation  of  the  time^  in  Appendix. 
this  testamentary  schedule.    That  it  must  relate  to  what  ^^^^f^^^ 
was  in  Mrs.  Toiunsend's  custody,  at  the  time  of  executing  aJ^anst^ 
the  note,  and  what  she  had  at  the  testator's  death ;  and  I  Bagnall. 
am  of  opinion  it  will  include  not  only  the  money  she  had, 
but  also  cash  notes,  for  they  are  now  held  to  be  the  same  in 
the  case  of  Popham  v.  Bruce  and  Lord  Aylesbury  in 
Chancery.  (4) 

The  word  "  has  "  in  this  paper,  is  in  the  present  tense, 
but  it  is  insisted,  that  it  ought  to  signify  shall  have. — And 
to  be  sure  it  sometimes  receives  that  construction,  but  here, 
the  subsequent  words,  "  /  give  it  her,''  confine  it  to  the 
time  of  the  gift.    A  recital  in  a  will  wont  make  a  devise,  A  recital  in  a 
3  Lev.  259.    Wright  v.  Wyvill,  2  Vent.  56.  cited  in  the  rmourTt'to^r^ 
case  of  Bampfield  v.  Popham,  1  P.  Wms.  59.  One  by  will  devise.  (5) 
recited  that  he  had  given  an  estate  to  his  wife  for  her  joint- 
ure, whereas  in  truth  he  had  not ;  and  resolved  that  the  will 
did  not  amount  to  a  devise. 

It  may  be  objected,  what  then  is  there  in  this  writing, 
that  is  testamentary  ?  Sir  George  had,  before  making  this 
writing,  put  several  sums  of  money  into  Mrs.  TownsencTs 
hands,  for  the  benefit  of  her  daughter,  not  absolutely,  but 
to  take  place  after  his  death.  This  paper  was  intended  to 
confirm  those  gifts,  and  to  become  absolute  by  his  death. 
The  introductory  words,  are  "  this  is  to  satisfy  my  execu- 
tor^' and  after,  "  I  give  it  to  her  for  the  use  of  her  daughter, 
besides  what  I  have  given  her,  by  the  codicil  to  my  will," 
and  this  construction  seems  only  reconciieable  to  common 
sense. 

It  was  argued,  that  this  paper  was  a  declaration  of  trust, 
for  the  daughter,  to  vest  the  property  in  her. — It  cannot 
have  that  construction,  for  if  so,  if  the  daughter  liad  be- 
haved ever  so  ill,  or  had  married  ever  so  improvidently  (and 
she  was  then  nineteen  years  of  age),  she  would  yet  have 
been  entitled  to  it.  Besides  in  that  case  Mrs.  Bagnall  might 
have  made  her  will,  and  given  it  away,  or,  if  she  had  died 
intestate,  it  would  have  gone  to  the  Crown. 

It  was  insisted,  it  extended  to  all  sums  of  money,  and 
notes,  which  Mrs.  Totunsend  had  from  Sir  George,  in  her 
custody.    But,  if  this  were  to  be  the  construction,  tlien 


(4)  Aute  68. 
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Appendix,   every  thing  Mrs.  Townsend  had  been  purloining,  and  em- 
•>*^^V*W   bezzling,  during  his  life,  would  all  have  gone  into  this  fund. 
a^ldnst^    Can  it  be  imagined  that  Sir  George  vrould  do  such  a  thing, 
Bagnall.    when  it  appears  by  the  proofs  in  this  cause,  that  he  was  so 
very  jealous,  that  he  used  to  make  her  open  her  hands,  when 
she  came  from  his  escretoir,  least  she  should  have  taken  any 
thing  away.    Jones  v.  Sehvyn,  Pre.  Ch.    These  sort  of  do- 
nations ought  to  be  proved,  with  the  greatest  fairness,  for 
they  are  not  to  be  encouraged,  and  this  is  a  more  dangerous 
case. 

The  construction  seems  to  be,  that  this  testamentary 
schedule,  should  extend  to  such  sums  as  Mrs.  Toivnsend 
had  at  the  date  of  the  paper,  and  which  Sir  George  per- 
mitted to  continue  in  her  hands,  till  his  death.  Sir  George 
meant  to  bind  his  executor,  at  his  death,  but  not  himself. 

The  second  general  question  is,  what  sums  of  money  or 
notes  seem  to  be  within  the  description  of  this  writing,  and 
given  to  Mrs.  BagnalL  And  I  am  of  opinion,  such  sums  and 
notes  as  were  in  Mrs.  Toivnsend's  hands,  at  the  time  of  the 
date  of  the  paper.  It  must  be  enquired  what  Mrs,  Toiuns- 
end  had  in  her  hands,  at  the  time  of  the  date  of  the  writing, 
and  remained  in  her  custody,  at  the  time  of  Sir  Georges 
death. 

This  can  only  now  appear,  from  the  depositions  of  Mrs. 
'  Townsend,  (she  being  now  dead)  and  it  was  for  this  reason 
I  permitted  her  depositions  to  be  read,  though  it  was  the 
nicest  case  I  ever  met  with,  in  respect  of  competency  and 
credit.  And  I  think  she  has  deposed  in  such  a  manner  as 
entirely  destroys  all  her  credit.  She  swears,  that  the  next 
day  after  Sir  George's  death,  she  told  the  defendant,  her 
daughter,  that  she  had,  in  her  custody,  14^000/.  money,  and 
a  large  parcel  of  notes.  The  daughter  answered  she  should 
tell  Sir  Jacob  of  only  10,000.  and  as  she  was  but  poorly  pro- 
vided for,  she  would  give  her  the  rest.  She  says  she  had 
six  Bank  notes,  of  500/.  each,  before  the  date  of  the  paper, 
in  1740 ;  but  though  the  whole  amount  of  the  notes  is  4,500/. 
she  knows  nothing  of  the  date  of  any  of  them,  nor  the  par- 
ticular times  of  the  delivery  of  them,  to  her,  but  she  swears 
the  greatest  part  were  before  January  1740.  I  suppose  she 
had  been  informed,  that  the  time  of  delivery  might  turn  out 
to  be  material.  Therefore  she,  in  whose  knowledge  alone  this 
matter  rested,  ^ives  this  loose  uncertain  testimony.  4000/. 
part  of  the  money  she  swears  she  gave  to  her  brother,  TVil- 
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liam  Torvnsend,  who  concealed  it^  in  the  garden, 
therefore  was  not  in  her  custody. 

After  Sir  George  s  death,  it  was  all  a  scene  of  delusion, 
on  the  plaintiff ;  they  pitched  upon  the  sum  of  10,000/.  as  a 
sum  they  knew  the  plaintiff  would  readily  agree  to.  She 
added  there  were  some  notes^  as  one  witness  swears ;  when 
plaintiff  asked  the  amount  of  them,  afterwards.  Mrs.  Towns- 
end  said  they  were  about  3,800/.  and  upon  casting  them  up 
they  amounted  to  4,500/. 

Mrs.  Bagnall  pretended  only  to  th^  sum  of  10,000/.  and 
the  money  hid  in  the  garden,  was  part  of  it.  This  was  an 
artful,  and  fraudulent  contrivance  to  gain  10,000/.  and  take 
her  chance  for  the  residue.  They  ought  to  be  bound  by  this 
sum  of  10,000/.  I  do  not  go  upon  an  agreement,  but  evi- 
dence. Garside  v.  RatcUffe,  1  Ch.  Ca.  292.  Where  fraud 
omnia  prcEsumantur,  and  a  trial  at  law  was  refused,  2 
Vern.  162.    Hitchcox  v.  Sedivick, 

If  Mrs.  Townsend  had  been  alive,  I  should  have  been  in- 
clined to  have  directed  an  issue  at  law,  to  try  what  was  in 
her  custody,  at  the  date  of  the  paper ;  but  now  all  light  is 
shut  out,  by  her  death,  but  what  appears  from  her  deposition 
such  as  it  was. 

I  shall  therefore  fix  the  sum,  Mrs.  Bagnall  is  entitled  to 
at  10,000/.  by  evidence  on  one  side,  and  acquiescence.  This 
testamentary  schedule,  is  the  only  title  the  defendants  set 
up.  And  this  relates  to  what  Mrs.  Toiunsend  had,  in  her 
custody,  at  the  date  of  it.    It  could  not  be  supported  as  a  A  donatio 

«       ,  ,        .  .  mortis  causa, 

donatio  mortis  causa,  lor  that  must  be  given,  m  prospect  must  be  given 
of  death,  and  the  possession  parted  with.  prospect  of 

^  i-  death  and  the 

possession  parted  with.  (6') 

I  must  also  take  it,  from  the  evidence,  that  the  plaintiff 
intended  she  should  have  some  notes,  jmd  from  his  acquies- 
cence. What  notes  therefore  bear  date,  after  the  testament- 
ary schedule,  she  cannot  be  entitled  to,  bat  must  have  the 
rest. 

But  let  the  defendant  account  to  the  plaintiff  for  the  sum 
of  4,000/.  that  was  in  the  custody  of  Mrs.  Townsend,  and 
interest  for  the  same,  from  Mrs.  Bag?iall\s  marriage,  and  let 
it  be  referred  to  the  Master  to  see  what  notes  bear  date  since 
Jan.  1740,  and  let  them  be  delivered  to  the  plaintiff,  and  I 
decree  the  plaintiff  his  costs. 


(())  IJasscll  \.  Tj/iitCy  dutv  318. 
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CHURCHMAN  against  HARVEY. 


[Ante,  p.  339  ] 


5  Serjt.  Hill's    WiLLES,  Lovd  Commissioner, — The  questions  in  this  case 
MSS.534.        are^  1st.  From  what  time  the  portions  of  the  daughters  are 
to  carry  interest ;  and  secondly^  who  is  to  pay  them;  whether 
the  representatives  of  the  daughters^  or  the  purchaser.  As  to 
these  portions  being  chargeable  with  interest  from  the  time 
of  the  failure  of  issue  male,  upon  the  reversion,  there  is  no 
colour  for  it.    This  power  to  limit  a  jointure  was  certainly 
not  legally  executed,  and  this  must  be  considered  as  a  de- 
fective execution.    To  consider  them  both  as  purchasers  for 
consideration,  the  son  was  as  much  a  purchaser  of  this 
power  as  of  his  estate  for  life.    Marriage  has  been  consi- 
dered as  a  consideration,  in  Hervey  v.  Hervey,  and  the  wife 
is  also  a  purchaser  under  the  original  settlement,  so  is 
doubly  a  purchaser.    The  power  is  given  the  son,  either 
before  or  after  marriage,  and  was  executed  as  it  might  be  after 
A  conveyance   marriage,  and  though  a  conveyance  to  trustees,  for  the  benefit 
benefifora^^*^  of  the  Wife,  was  not  a  legal  execution  of  the  power,  to  limit 
wife  is  not  a     a  jointure,  yet  it  ought  to  be  made  good  in  equity.    If  the 
tion^of  a^power  heir  at  law  had  brought  an  ejectment,  he  certainly  might 
to  limit  a        have  Succeeded  at  law;  but  this  Court  would  have  reliei^ed 

jointure.  (1) 

But  equity  jointrcss  ;  and  here  the  interest  vested  in  her  from  the  time 

would  re-  the  iointure  was  made,  but  not  in  the  daughters  till  the  fail- 
lieve  (2)  . 

ure  of  issue  male.  Suppose  Robert  had  died,  leaving  a  son^ 

which  had  lived  seven  or  eight  years  afterwards,  must  the 

estate  have  vested  in  the  wife,  and  gone  out  of  her  again 

upon  his  decease  ?  What  absurdity  would  this  construction 


(1)  Co.  Litt.  36  b.  Hervey  v.  Her- 
my^  1  Atk.  563. 


(2)  Hervey  v.  Hervey^  ub.  sup. 
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lead  to;  and  therefore  I  am  of  opinion  these  portions  could  Appendix. 

not  be  raised  till  the  death  of  the  jointress  and  will  carry  in-  ^s^V^^^ 
TP  ^  Churchman 

terest  only  irom  that  time.  against 

Lord  Commissioner  Wilmot.  Harvey. 

There  are  three  questions  in  this  case  : 

1.  Whether  this  power  was  well  executed  in  point  of 

law. 

2d.  And  which  is  the  most  material^  whether  if  the  power 
was  not  well  executed  in  point  of  law,  whether  it  is  a  good 
equitable  execution,  and  the  right  of  the  daughters  to  be 
considered  as  if  it  had  been  legally  executed. 

3d.  From  what  time  according  to  the  true  construction  of 
the  trusts  of  this  term,  they  are  intitled  to  interest. 

As  to  the  first  point  the  difference  is  between  a  particular  There  is  a  dif- 
and  affirmative  power,  and  a  general  power  restrained  by  a  ne-  ference  be- 

tween  a  parti- 

gative.  Whitelock'^  case,  8  Co.  JOb.  A  particular  affirmative  cuiar  affirma- 
power  must  be  directly  pursued,  as  if  a  man  has  a  power  to  agenerdpou^r 
make  a  lease  for  three  lives  or  twenty-one  years,  he  cannot  restrained  by  a 
make  a  lease  for  ninety-nine  years  determinable  on  three  paftkuiarTf- 
lives.(3)  For  all  those  powers  are  in  the  nature  of  authorities,  firmativepow- 

,  ,  .    ,  ,   ,         .  er  must  be  di- 

and  must  be  strictly  pursued  ;  and  there  is  very  good  reason  rectly  pursued, 
why  they  should  be  so,  for  a  lease  for  twenty-one  years  is  of 
more  benefit  to  the  estate  than  for  a  less  term,  the  lessee  hav- 
ing from  the  length  of  the  term,  an  encouragement  to  make 
improvements ;  and  in  this  case  there  might  be  very  good 
reasons  to  give  the  wife  an  estate  for  life  for  her  jointure; 
because  during  the  continuance  of  that  estate  it  would  pre- 
vent him  in  the  remainder  in  tail  from  suffering  a  recovery  ; 
and  therefore  I  think  this  is  not  a  good  execution  of  the 
power  at  law  by  this  conveyance  to  the  trustees  for  ninety- 
nine  years,  to  permit  the  wife  to  take  the  profits  during  her 
life ;  and  the  case  of  Rattle  and  Popham,  2  Str.  992.  is  an 
authority  in  point.  It  is  a  defective  execution  in  being  li- 
mited to  a  stranger  instead  of  to  the  wife ;  and  also  for  not 
being  limited  to  the  wife  for  life  so  as  to  have  given  her  an 
estate  of  freehold. 

Powers  were  unknown  to  the  common  law,  and  came  in  Powers  came 
with  the  Statute  of  Uses.    All  these  powers  must  operate  as  sJ  Jiuc  of 
a  declaration  of  the  use,  and  always  as  if  the  limitation  had 
been  in  the  original  deed.    It  cannot  be  appointed  to  a 


(3)  CainpbcU  v.  Jjcm  h^  ante  740. 
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Churchman 
against 
Harvey. 

There  cannot 
be  limitation 
of  a  use  upon 
a  use. 

Ajointnre  li- 
mited after 
marriage  will 
not  bar  dower ; 
but  if  widow 
accept  after 
death  of  hus- 
band she  will 
be  barred. 


stranger  because  there  cannot  be  a  limitation  of  an  use  upon 
an  use. 

And  though  this  was  a  jointure  limited  after  marriage, 
and  so  would  not  bar  her  dower,  yet  if  a  widow  accepts 
such  jointure,  after  the  death  of  her  husband,  this  would  be 
a  bar  to  her ;  but  a  term  for  years  would  not  bar  her  even  in 
that  case  ;  and  therefore,  it  would  have  been  very  material  to 
have  given  her  an  estate  for  life,  which  might  have  been  a 
bar.  Therefore,  this  jointure  not  being  legally  executed, 
the  term  vested  in  possession  on  the  death  of  Robert  Harvey, 
when  there  v/as  a  total  failure  of  issue  male  ;  and  therefore, 
this  leads  me  to  the  second  question,  whether  this  Court 
would  have  aided  the  defective  execution  of  this  power  in 
favour  of  the  wife  ;  and  I  think  they  clearly  would. 

I  am  inclined  to  think  this  was  a  settlement  for  valuable 
consideration,  but  I  do  not  found  my  opinion  upon  that 
point,  for  I  am  of  opinion  it  is  a  good  settlement,  if  not 
for  valuable  consideration. 

Robert ,  the  grand- father,  was  the  settlor.  I  take  it  /.  H,, 
the  son,  had  no  interest,  in  the  estate.  Sir  /.  Houblen,  the 
father  of  Eliz.,  Johti^s  wife,  appears  to  have  paid  2,000/.,  as 
a  portion,  with  his  daughter,  and  at  this  distance  of  time 
it  must  be  taken  to  have  been  paid  •  and  this  consideration 
will  extend  to  all  the  limitations,  that  concern  the  issue  of 
the  marriage ;  but  not  further.  At  the  time  of  making  this 
settlement,  Robert,  the  son  of  /.  H.,  was  born  ;  and  it 
is  this  circumstance  which  gives  the  daughters  the  benefit 
they  now  claim,  or  else  Robert  would  have  been  tenant  in 
tail  •  and  this  is  a  reason  why  this  power  should  be  consi- 
dered in  a  favourable  light. 

The  power  is  given  before  or  after  marriage,  therefore  the 
grandfather.  Sir  J,  Houblen,  was  as  much  a  purchaser  of 
this  power  for  the  grandchild's  wife,  as  if  it  had  been  in- 
serted in  the  deed ;  and  she  does  not  claim  under  her  hus- 
band, but  under  the  person  that  created  the  power,  in  the 
original  settlement ;  and  therefore,  this  could  not  be  con- 
sidered as  voluntary,  and  fraudulent  against  creditors,  they 
must  have  been  creditors  of  Robert,  the  grandfather,  the 
settlor,  from  whom  the  estate  moved.  In  this  case  Robert, 
the  grandson,  was  a  mere  instrument,  and  nothing  arose 
from  his  bounty. 

And  though  this  was  a  jointure  after  marriage,  yet  there 
is  as  much  reason  to  protect  the  estate  of  the  wife,  as  the 


CASES  IN  CHANCERY. - 


827 


children,  as  the  grandfather  purchased  for  both;    and  I  Appendix. 

think  the  wife  has  more  merit,  who  produces  the  children,  V^V*^*/ 

than  the  children  themselves,  when  produced.    The  daugh-  Churchman 

1         .      1         1  against 
ters  here  have  only  equity  themselves.  Harvey. 

But  if  this  were  a  mere  voluntary  execution  of  the  power,  courtwili  sup- 
vet  this  Court  would  supply  a  defective  execution  in  favour  P^y  ^  defective 

•'  .  ,  .  execution 

of  a  jointress  or  younger  children,  1  Ch.  Cas.  263.,  for  this  of  a  power  ia 
Court  considers  that  they  have  an  antecedent  right  by  na-  cWMren^or 
ture  to  a  provision.    In  the  case  of  Toilet  v.  Toilet^  2  Wms.  wife  or  for 
489.,  a  husband  had  a  power  to  make  a  jointure,  upon  his  debts?"^  ^ 
wife,  by  deed,  he  did  it,  by  will,  and  she  had  no  other  provi- 
sioni    It  was  insisted  this  conveyance,  by  will,  was  not  war- 
ranted by  the  power,  and  that  a  will  was  a  voluntary  convey- 
ance, and  not  to  be  aided,  in  equity.    But  the  Court  said 
they  would  supply  a  defective  execution  of  a  power,  either 
for  payment  of  debts,  or  a  provision  for  a  wife,  or  children, 
unprovided  for ;  it  being  the  duty  of  every  man  to  provide 
for  his  wife  or  children ;  but  the  difference  is  between  a  de-  The  Court 
fective  execution  and  a  non  -execution  ;  the  Court  cannot  re-  [j^""  fn^cases 
iieve  in  the  last  case  ;  it  is  contrary  to  the  nature  of  a  power,  of  nou-exe- 
which  is  left  to  the  free  will  of  the  party,  whether  he  will  power.  (4)^ 
execute  it  or  not,  Carter  v.  Carter, 

In  the  case  of  Harvey  v.  Harvey,  Michaelmas  Term, 
1739,  before  my  Lord  Hardtvicke,  his  Lordship  said  that 
the  rule  that  a  wife  or  child  who  comes  into  equity  to  aid 
the  defective  execution  of  a  power,  should  be  totally  un- 
provided for  ;  and  that  in  aiding  such  defective  execution  of 
deeds  it  has  never  been  required  that  those  deeds  should  be 
founded  on  any  valuable  considerations,  in  the  strict  sense 
of  the  word;  but  being  intended  to  make  a  provision  for  the 
wife  and  children,  has  been  sufficient  5  and  the  party's  be- 
ing a  mere  volunteer,  is  no  objection  against  extendnig 
the  assistance  of  this  court,  to  supply  the  defective  execu- 
tion of  a  power,  in  favour  of  a  wife,  Weeks  v.  FauL  The 
wife  and  child  arc  creditors  by  nature  ;  and  therefore,  this 
Court  will  aid  the  defective  execution,  and  then  it  will  be 
the  same  as  if  the  limitation  to  the  wife,  for  life,  had  been 
inserted  in  the  original  settlement.  In  Coventry  v.  Coventry, 
there  v/as  a  non-execution  of  a  power,  which  this  Court 


(4)  Arundcll  v.  Philpot^  '1  \\n\.  69,  Tomkyn  v.  Sa/uhjs,  '2  P.  W. '2'28  11. 
/i/^//v.  Frtrf/y,  1  Vc'S.  juii.  272. 
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Appendix,   does  not  supply.     But  there  being  articles  entered  into, 
^^■^V^V^  and  a  contract  to  execute,  and  being  for  valuable  considera- 
^a^aM^^  tion,  the  Court  decreed  an  execution  of  the  power;  and 
Harvey,     therefore,  these  portions  not  being  to  be  raised  till  the 
death  of  the  jointress,  it  brings  me  to  the  third  point. 
At  what  time  the  portions  shall  carry  interest. 
If  the|  principal  was  not  raisable  in  the  lifetime  of  the 
jointress,  these  portions  would  not  carry  interest  till  her 
death  ;  for  all  interest  is  in  default  of  payment,  Butler  v. 
Dwico?nb,  1  Wms.  448.    And  upon  the  whole  I  am  of  opi- 
nion with  my  Lord  Commissioner  Willes,  that  these  por- 
tions for  the  daughters  ought  not  to  be  raised  till  the  de- 
cease of  the  jointress,  and  that  they  ought  to  carry  in- 
terest from  that  time. 


(J). 


MIDDLETON  against  PRIOR  and  AL' 
[Ante,  p.  391.] 

Wegg's  MSS.  Mr.  Fairfax,  upon  his  marriage,  September  1714,  entered 
into  a  bond  for  settling  within  two  years  after  marriage,  by 
good  and  lawful  conveyance,  lands  of  100/.  yearly  value,  in 
fee,  to  the  use  of  himself  for  life,  remainder  to  the  intended 
wife  for  her  life,  remainder  to  the  issue  of  her  and  his  body, 
in  tail,  reversion  to  his  own  right  heirs.  In  January  1717^ 
he  makes  a  will,  and  thereby  gives  his  wife  an  annuity  of 
100/.  to  be  issuing  out  of  all  his  lands,  in  Yorkshire^  and  in 
the  city  and  the  county  of  the  city  of  York. 

The  day  after  the  date  of  this  will,  he  executes  a  deed 
which  recites  the  condition  of  the  bond,  and  then  goes  on, 
"  And  whereas  the  said  J.  F,,  the  settlor,  has  agreed  that 
his  said  wife,  in  lieu  of  lands,  conditioned  to  be  settled,  by 
the  bond,  shall  have  a  rent-charge  of  100/.  and  for  that  pur- 
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pose  has  made  his  will,  and  thereby  given  lands,  to  that  in-  Appendix. 
tent,  now,  for  the  more  effectually  securing  the  same,  he  co- 

1      1  .        .11  1-     •  1     1        .      1     11  MiDDLETON 

venants  not  to  revoke  his  will,  and  it  is  agreed,  that  it  shall  go  af^ainst 
in  lieu  of  the  condition,  in  the  bond  and  bar  of  dower.   Af-  Prior. 
terwards,  he  executes  another  deed,  3rd  Septr.  1728,  which 
recites  the  bond  and  condition,  and  the  former  deed  grant- 
ing the  wife  a  rent- charge  for  life,  and  that  it  was  thereby 
agreed,  that  the  rent-charge  was  in  satisfaction  of  the  con- 
dition, and  bar  of  dower.    Now,  in  order  further  to  secure 
the  same,  and  to  settle  all  his  lands,  in  the  county  and 
county  of  the  city  of  Yor/c,  he  grants  all  and  singular  the 
said  premises,  subject  nevertheless  as  aforesaid,  to  the  use 
of  himself  for  life,  remainder  to  trustees  for  securing  the 
payment  of  100/.  rent- charge,  to  the  wife  for  life  quarterly, 
with  clause  of  distress  &c.,  remainder  (as  to  the  rent-  charge) 
to  the  issue  of  his  body ;  and  to  the  further  intent,  that  the 
overplus  of  the  rents  and  profits,  besides  what  will  satisfy 
the  said  rent- charge,  should  remain  to  such  uses  as,  by  any 
writing  attested  by  two  or  more  witnesses,  he  should  ap- 
point.   In  default  of  appointment  to  the  issue  of  his  body, 
for  ever ;  and,  in  default  of  issue  and  appointment,  to  his 
right  heirs. — Having  by  this  deed  got  a  power  of  appoint- 
ment inserted,  before  the  limitations  of  the  reversion,  he 
makes  another  will,  of  20th  Septr.  1/34,  whereby  he  gives 
and  devises  all  his  messuages,  lands,  &c.,  in  York  generally, 
without  taking  notice  of  the  city  and  county  as  before,  and 
also  the  pension  of  100/.,  to  trustees,  in  trust  to  permit  his 
daughter  to  take  the  rents  and  profits,  for  her  life,  and  after 
in  trust  for  her  first  and  other  sons  in  tail.  In  default  of  such 
issue,  then  he  gives  the  100/.  pension  to  his  nephew  C, 
Prior,  and  the  heirs  of  his  body,  and,  for  want  of  such  is- 
sue, to  his  niece  in  tail,  in  like  manner,  remainder  to  his 
own  heirs  in  fee,  and,  as  to  all  the  rest  of  the  rents,  issues 
and  profits,  &c.  he  gives  the  same  in  trust  for  his  daughter, 
and  her  heirs,  and  makes  her  executrix. 

Master  of  tiik  Rolls. — The  question  is,  Whether  this 
settlement  made  by  Mr.  F.  is  a  good  performance  of  the 
condition,  of  the  bond,  or  whether  it  could  not  be  satisfied 
but  by  a  settling  of  the  lands  themselves  ;  and  I  am  of  opinion 
it  is  a  good  performance  of  it.— To  proceed  by  steps, — a 
rent-charge  will  answer  the  words  of  the  condition,  for  it 
is  an  inlicritance  ;  that  is,  !rnpp()sini>-  (what  I  take  for  granted, 
because  it  lias  been  achnittcd  on  both  si(k^s  in  ihc  argumcnl). 
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Appendix,    that  it  was  necessary  for  him,  by  this  condition,  to  settle 
the  inheritance  of  lands.    In  the  next  place  see  whether  he 
has  carved  out  an  inheritance,  by  any  of  these  instruments  : 
Prior^  part,  I  think  he  has  by  deed  of  1728,  by  which 

he  settles  his  lands,  on  himself  for  life,  remainders  to  an- 
swer 100/.  rent-charge  for  his  wife  for  life,  remainder,  as  to 
100/.  rent-charge,  to  the  issue  of  his  body,  remainder  to 
such  uses  as  he  should  appoint,  and  in  default  of  appoint- 
ment, to  his  own  right  heirs. — He  thought  there  would  be  a 
surplus,  living  his  wife,  over  100/.  rent-charge,  and  in- 
serted this  power  of  appointment  because  he  meant  the  sur- 
plus rents  should  go  the  same  way  he  disposed  of  the  lands. 
It  was  objected,  that  this  grant  of  a  rent -charge  could  not 
be  a  satisfaction  of  the  condition,  but  that  at  least  an  en- 
tail should  have  been  raised,  because  now,  by  this  manner 
of  doing,  the  issue  were  deprived  of  the  benefit  of  a  recovery ; 
for  had  an  entail  been  raised,  they  could,  by  recovery,  have 
gained  a  fee-simple,  but  now,  under  this  rent-charge,  by 
recovery  a  base  fee  only  would  be  created,  which  was  no- 
thing, and  so  it  was  plain  the  issue  was  injured,  by  this  way 
of  settlement,  though  it  might  be  beneficial  for  the  wife. 

But  to  this  1  answer,  1st,  The  duration  of  the  estate,  by 
this  rent-charge,  is  as  extensive  as  the  contracting  parties 
intended,  at  the  time  of  the  marriage,  for  it  lasts  the  life  of 
the  wife,  and  of  the  issue. — Had  the  original  settlement 
(condition  of  the  bond),  anything  in  view  farther  than  pro- 
viding for  wife  and  immediate  issue  ?  certainly  no. — The  ob- 
jection therefore  turns  out  to  be  nothing  it  is  no  more  than, 
that  the  issue  cannot  do  an  act  which  by  the  view  of  the 
settlement  was  never  intended  they  should  do.    This  surely 

a  Court  of  Equity  ought  not  to  be  sorry  for.  Secondly, 

This  is  a  more  beneficial  estate  than  settling  the  land  simply; 
for  it  would  sell  better,  nor  is  it  subject  to  repairs,  losses 
by  tenants,  &c.  which  the  enjoyment  of  the  very  land  itself 
is  liable  to. 

No  cage  was  mentioned,  at  the  bar,  but  I  have  found  one 
which  I  think  in  point,  2  Vern.  80.,  Thivaytes  and  Day^ 
cited  and  allowed  in  ^ath  and  Montague,  3  Ch.  Ca.  That 
case  is  stronger,  because  that  was  a  power  to  apportion 
an  estate  in  land,  to  the  issue,  and  he  gave  a  rent-charge ; 
and  to  this  the  heir  objected,  that  the  estate  was  a  less  es- 
tate. And  another  thing  remarkable,  in  that  case  was,  that 
if  the  rent-charge  was  less,  then  the  inheritance  \vas  worth 


CASES  IN  CHANCERY. 


831 


more^  and  that  was  given  to  the  wife  and  issue.    Therefore  Appendix. 

I  am  of  opinion  the  condition  is  well  performed.    As  to  the  ..^f^/^'w 

2nd.  Question  what  lands  passed  by  the  will,  I  think  it  a  Middleton 

question  at  law,  if  it  be  necessary  to  be  determined,  and,  pf  "or^^ 
extrajudicial,  for  me,  to  determine,  and  extending  the  ju- 
risdiction of  the  Court.    Yet,  as  to  his  private  opinion,  he 
seemed  to  think  all  the  lands  passed  by  the  description  in 
the  will,  but  gave  no  determination. 


CARY  against  STAFFORD. 


fAnte,  p.  520.1  Exchequer, 
^        '  Hil.  12  Geo.  1. 


1725, 


The  plaintiff  was  the  defendant's  servant  at  50/.  per  annum.  Coxe  MSS. 

Lib.  M.  p.  35/. 


A  voluntary 


ey 

land  of  an 
equal  value. 


which  was  proved  in  the  cause,  to  be  paid,  and  during  her  ser- 
vice, the  defendant  procured  a  deed  to  be  drawn  by  an  attorney,  conveyance  by 
whereby  lands  of  22/.  a-year  were  settled  for  life,  with  the  Ja^'/g^ofwhidi 
usual  covenants  to  repair,  and  for  quiet  enjoyment,  with  a  re-  he  was  not 
servation  of  a  pepper  corn  rent ;  and  there  was  a  receipt  in-  fabVished ' 
dorsed  for  five  shillings  as  the  consideration  money,  but  against  him  as 
blanks  were  left  for  the  names  of  the  parties.    The  defendant  to  conv 
afterwards  filled  up  the  blanks  with  his  own  name,  as  the 
grantor,  and  the  plaintiff's  name  as  the  grantee ;  but  it  ap- 
peared after  to  be  all  a  fiction,  and  that  there  were  no  such 
lands  as  were  described  in  the  deed.    It  was  proved  in  the 
cause  that  when  the  plahitiff  came  to  demand  where  the  lands 
were,  the  defendant  laughed  at  her,  and  said  they  were  in  nu- 
bilnis ;  whereupon,  the  plaintiff  brought  her  bill  to  be  re- 
lieved, and  to  compel  the  defendant  to  convey  lands  for  the 
same  estate,  and  to  the  same  value. 

For  the  defendant  it  was  urged,  that  it  appearing  that  the 
plaintiff  vi^as  a  mere  volunteer,  tliat  she  ought  not  to  have  the 
aid  of  a  Court  of  Equity  ;  that  she  did  not  come  to  be  relieved 
against  a  fraud  by  which  she  was  deprived  of  any  thing ; 
but  to  force  the  defendant  to  give  her  what  he  never  in- 
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Some  proofs  were  then  read  to  shew  criminal  con  vers  a 


Stafford,   tion  between  the  plaintiff  and  defendant,  but  not  fully. 


Cur.  Of  opinion,  that  the  plaintiff  ought  to  have  relief, 
and  that  it  should  go  to  the  deputy,  to  see  a  good  convey- 
ance made  to  the  plaintiff,  of  defendant's  lands,  to  the  same 
value,  and  to  take  an  account  of  the  rents  and  profits,  from 
the  date  of  this  fraudulent  deed,  as  if  such  lands  had  been 
really  conveyed  by  it ;  and  pei* 

Gilbert,  C.  B.  This  is  not  within  the  case  of  volunteers, 
for  here  is  nothing  at  all  given,  and  therefore  no  remedy  can 
be  at  law,  but  in  case  of  a  volunteer  where  something  is 
conveyed  ;  damages  may  be  recovered  at  law,  on  the  cove- 
nants, and,  therefore.  Equity  will  interpose. 

Hale,  Baron.  If  the  consideration  did  arise  ea:  turpi  causa, 
yet  it  is  good  in  Equity,  where  there  is  no  creditor,  &c.,  and 
Courts  of  Equity  in  such  cases  will  decree  performance,  and 
that  as  a  punishment  to  the  party ;  and  the  man  in  this 
case,  is  more  criminal ;  for  it  must  be  supposed  the  soli- 
citation first  came  from  him.  (1) 


(1)  See  Hill  v.  Spencer^  post.  (N),  Lib.  N.  61. ;  and  the  case  cited  in  ib, 
and  see  Spencer  v.  North,  Coxe  MSS.    Lib.  O.  308.    Lib.  U.  121. 
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(L). 


DOWNING  against  TOWNSEND. 

[Ante,  page  592.] 

At  the  hearing,  6th  July,  17^3,  the  cause  was  ordered  to 
stand  over  to  the  19th  of  July  next,  that  the  defendant 
Bagnall  and  Mary,  his  wife,  might  declare  whether  they 
thought  fit  to  insist  upon  the  paper  writing  of  16th  January, 
1740,  as  a  testamentary  act,  and  to  institute  any  proceed- 
ings in  the  Ecclesiastical  Court,  to  prove  it  as  such,  or  whe- 
ther they  insisted  on  it  as  a  declaration  of  trust  of  an  actual 
gift  in  the  lifetime  of  the  said  testator ;  and  if  the  said  de- 
fendants should  elect  to  proceed  to  establish  it  in  the  Eccle- 
siastical Court  as  a  testamentary  act,  and  it  should  be  there 
determined  against  them,  that  was  to  be  without  prejudice 
to  their  insisting  upon  any  right  that  they  might  claim  under 
it  as  such  declaration  of  trust.  The  cause  coming  on  on 
the  19th  of  July,  the  defendants  elected  to  proceed  in  the 
Ecclesiastical  Court  on  the  terms  of  the  last  mentioned  Or- 
der; and  accordingly  instituted  a  suit  in  the  Prerogative 
Court,  and  proved  the  paper  writing  as  a  testamentary  act.(l) 

(1)  See  the  judgment  of  Lord  Harchcicke  on  the  second  hearing,  ante  (II). 

•V 
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SMITH  agaimt  EVANS. 


[Ante,  p.  633.] 


i|g|erjL^Hill's  This  IS  a  point  of  general  concern,  the  conveyancers  have 
not  at  all  altered  their  old  method  of  making  settlements, 
notwithstanding  the  cases  which  have  been  determined.  It 
is  not  material  now,  when  the  plaintiffs  were  born.  The 
parties  in  this  case  have  used  more  care  than  in  a  common 
case  to  provide  for  the  plaintiffs,  because  it  was  a  second 
marriage.  The  general  idea  of  persons  making  settlements 
is  to  make  a  provision  for  the  eldest  son,  then  a  jointure  for 
the  wife,  and  then  provision  for  the  younger  children.  In 
small  estates  the  wife's  jointure  generally  covers  the  whole, 
during  her  life,  but  in  larger  estates,  it  is  common  to  provide 
for  the  wife's  jointure,  out  of  part,  and  the  provision  for  the 
children,  out  of  the  other  .part.    The  provision  for  the 

■  .  younger  children,  and  even  for  the  eldest  son,  is  always 

left  till  the  father's  death,  because  of  the  obligation  of  his 
providing  for  them  during  his  life  ;  but  there  is  no  such  ob- 
ligation in  the  mother.  The  Court  went  at  first,  on  this 
general  ground  ;  they  co^nsidered  the  term  as  vested  in  the 
trustees,  and  why  should  a  Court  of  Equity  prevent  the 
trustees  from  making  use  of  such  term;  and  therefore,  the 
Court  used  to  raise  the  portions,  in  all  cases,  till  the  case  of 
Corbet  V.  MaidiveU,  (2  Vern.  640.  Salk.  159.)  when  the  Lord 
Cotvper  considered  the  case  on  both  sides,  and  that  an-  es- 
*     tate  would  be  mangled  by  raising  the  portions,  too  soon. 
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Evans. 


From  that  period  hitherto,  follow  a  regular  series  of  deter-  Appendix. 
minations,  and  I  cannot  incline  to  either  side,  where  there 
are  precedent  determinations,  to  guide  me.  And  though  I 
may  be  otherwise  more  liberal,  yet  their  conscience  will,  in  a 
great  measure,  bind  me.  The  Court  has  done  rightly,  on 
both  sides ;  for,  in  common  cases,  where  there  is  nothing 
to  postpone  the  raising  of  the  portions,  and  the  contin- 
gencies have  happened,  let  the  old  principle  reign ;  but 
where  the  intention  of  the  parties  is  otherwise,  (and  the 
Court  has  been  very  astute  in  finding  out  such  intention), 
then  the  raising  must  be  postponed.  This  is  a  plain  case. 
It  is  observable  it  was  a  second  miarriage,  and  that  must 
vary  the  case.  It  was  not  possible  to  provide  for  the  wife, 
in  any  manner,  vrithout  covering  the  whole  estate.  Two 
events  generally  should  precede  the  raising  of  portions,  viz. 
the  death  of  the  father  and  mother.  The  parties  had  the 
second  event  of  the  mother's  surviving  the  father  under  con- 
sideration. The  words  of  the  settlement  are  remarkable  : 
they  are  not  for  default  of  issue,''  but,  "  z/  the  father 
should  die  without  issue  male,  and  should  have  one  or  more 
daughter  or  daughters  living  at  his  death''  The  death  of 
mother  does  not  alter  the  time  of  raising  the  portions.  They 
are  not  raisable  till  the  father's  death,  and  no  notice  is  taken 
of  the  mother's  life.  This  shews  that  if  the  wife's  life  was  to 
have  postponed  the  raising,  they  would  have  taken  it  into  con- 
sideration. The  word  then  is  very  material  and  points  out 
the  time  of  raising.  As  to  the  manner,  the  words  rents,  is- 
sues, and  profits,  must  mean  more  than  annual  rents,  for 
how  can  annual  rents  be  mortgaged,  the  settlement  in  this 
part  is  inaccurately  penned.  Mr.  Yorke  by  his  argument 
would  make  this  the  same  case  as  Broom  v.  Berkley,  but  I 
think  the  principal  reason  of  that  determination  was  the 
maintenance  provided.  I  should  be  unwilling  to  give  the 
word  leasing  such  construction  as  leasing  at  rack-rents,  but 
here  I  have  no  occasion,  but  shall  take  advantage  of  the  in- 
accuracy and  give  it  another  meaning.  The  parties  never 
meant  leasing  at  rack-rent,  to  raise  120/.  out  of  20/,  per 
annum^  though  the  Court  has  determined,  and  rightly,  in 
some  cases,  to  raise  by  rack-rents.  But  it  is  an  unnatural 
construction.  Leasing  the  rents  and  profits  must  mean  leas- 
ing for  a  time,  and  assigning  must  mean  selling  for  the 
whole  term.    Therefore,  there  are  three  ways  of  raising 
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Appendix,   these  portions  :  1st.  Lease  for  a  term.  If  that  wont  do,  mort- 
gage the  term.    And,  if  that  wont  do,  then  assign  it. 

Decree  the  plaintiffs  are  entitled  to  have  the  portions 
raised,  with  interest,  at  4/.  per  cent,  per  anmim,  from  the 
time  of  filing  their  bill,  either  by  selling  or  mortgaging  the 
reversionary  term,  notwithstanding  the  life  of  the  mother, 
together  with  their  and  the  trustee's  costs,  which  they  were 
decreed  to  pay  him.  Bill  dismissed  as  against  the  mother 
with  AOs,  costs,  her  answer  not  being  replied  to. 


(N). 


HILL  against  SPENCER. 


[Ante,  p.  641.] 

MSS  ?f  Vol  ^^^^^  plaintiff,  in  addition  to  what  is  stated  in 

207.  the  argument  in  Ambler,  observed,  that  if  a  young  woman  of 

virtue  consent  to  live  with  a  married  man,  knowing  him  to 
be  married  ;  though  the  Court  will  not  relieve  against  her,  it 
will  not  aid  her,  but  leave  her  to  her  remedy,  at  law,  as  in 
Priest  V.  Parrot,  2  Ves.  160.  But  that  the  Court  will  re- 
lieve against  a  common  prostitute. — He  cited  Whaley  v.  Nor- 
ton, 1  Vern.  483.  Matthew  v.  Hamhury,  2  Vern.  187. 
Cray  V.  Rook,  Forest.  153. 

Mr.  JFedderbiirne,  for  the  defendant,  further  contended, 
That  if  the  intestate  had  provided  for  her,  by  will,  such  pro- 
vision could  not  have  been  set  aside,  nor  can  the  Court  relieve 
in  the  present  case,  imless  there  is  a  ground  of  imposition,  as 
there  was  in  Matthew  v.  Hamhury,  and  cited  Harris  v.  Mar- 
chioness of  Annandale,  2  P.Wm.  432,  Sir  J,  Frederick  v.  Car- 
ter, determined  by  Lord  Northingtoji;  Lord  Orford  v.  JVorser, 
where  the  security  was  set  aside,  there  were  creditors.  That 
in  the  case  of  Perkins  v.  Walker,  lately  determined  in  the 
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Exchequer,  all  the  Barons  gave  their  opinions^  that  impo-  Appendix. 

sition  was  necessary  to  set  aside  such  a  bond  ;  and  therefore  ^^J^'^*^^ 

would  not  relieve  in  that  case.    There  the  executors  of  Mr.  .  . 

against 

Perkins  had  *  given  judgment  at  law  ;  but  the  cause  in  the  Spencer. 
Exchequer  was  ordered  to  stand  over^  and  they  applied  to  ^na.  in  MSS. 
the  King's  Bench  to  set  aside  the  judgment^  and  for  leave  to 
plead  to  the  bond.    The  Court  granted  it ;  and  upon  plead- 
ing, the  bond  was  set  aside,  because  the  consideration  was 
bad. 

Lord  Chancellor  observed  that,  in  case  of  a  will,  the 
Court  could  not  enter  into  the  consideration,  unless  there 
were  fraud  in  it,  because  a  will  is  voluntary. 

Mr.  Jonesy  for  the  defendant,  argued  that  the  plaintiff 
by  paying  the  25/.  had  confirmed  the  bond,  and  cited  Lady 
Cox's  case,  in  3  P.  W.  339. 

Mr.  Yorke,  in  reply,  contended  that  no  particular  imposi- 
tion was  necessary,  for  the  nature  of  the  case  itself  speaks 
imposition ;  and  therefore,  he  had  put  the  case  of  a  modest 
woman.  That  as  to  the  bonds  being  a  free-gift,  in  the  case 
of  marriage-brokage  bonds,  (which  is  similar),  the  Court 
will  give  relief,  though  all  the  parties  are  satisfied  :  and  the 
same  in  place-brokage  bonds,  and  cited  the  case  of  Laiu  v. 
Law,  determined  by  Lord  Talbot ;  Gilbert  v.  Scudery,  by 
Lord  Hardwicke ;  and  likewise  in  underhand  assignments 
with  regard  to  marriage  cited  the  Duke  of  Whartoiis  case. 
That  the  distinction  is  between  gifts  and  contracts  in  the 
case  of  a  will.  But  in  a  bond  the  Court  will  regard  the  con- 
sideration expressed  ;  it  is  a  proper  object  of  this  Court,  and 
here  the  consideration  may  be  averred  extrinsically,  which  it 
cannot  be  at  law. 

Lord  Chancellor.  I  was  strongly  inclined  yesterday 
to  have  given  the  plaintiff  relief ;  and  therefore,  I  proposed 
saving  Mr.  Yorke  the  trouble  of  replying,  but  I  wanted  to 
see  Sir  J.  Frederick's  case.  Upon  looking  into  the  cases, 
and  weighing  them  as  well  as  I  can,  I  am  now  of  opinion  I 
cannot  relieve.  To  sec  whether  the  Court  can  carry  its  ju- 
risdiction so  far  if  the  bond  be  without  consideration,  for  if 
it  be  on  bond,  the  Court  will  set  it  aside.  The  bond  is  not 
given  as  a  consideration  for  illegal  commerce,  for  in  those 
cases  they  have  been  given  before  tlie  crime  was  committed. 
But,  where  they  are  given  after  the  commerce  had,  all  such, 
unless  the  contrary  appears,  are  voluntary.  Past  services  are 
no  consideration  for  future  gifts  ;  and  therefore,  if  the  bond 
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Every  person 
who  has  a  hand 
may  receive  a 
gift. 


The  Court 
never  presumes 
fraud  or  im- 
position. 


had  recited  past  services,  it  would  be  considered  as  voluntary, 
as  in  Lady  Cox's  case.  Where  women  of  virtue  are  seduced, 
the  Court  will  construe  the  consideration  of  bonds  given,  as 
good.  Had  this  bond,  like  Perkins  and  Walker,  been  for 
the  defendant  to  continue  to  live  with  the  intestate,  that 
would  have  been  a  bad  contract.  But  the  present  bond  is 
voluntary ;  and  if  it  be  so,  I  dont  know  that  a  Court  of 
Equity  has  ever  laid  down  a  rule,  where  any  persons  are 
unfit  to  receive  a  gift.  But  every  person  who  has  a  hand 
may  receive  a  gift.  And  I  might  as  well  compel  those  un- 
happy women  to  give  up  every  half-crown  they  receive,  as 
set  aside  the  present  bond.  This  Court  is  not  a  reformer  of 
manners.  As  to  imposition,  the  Court  never  will  presume  it; 
and  it  is  a  principle  likewise  never  to  presume  fraud.  There 
must  be  some  proof  of  it,  though  slight  proof  might  serve 
in  such  a  case  as  the  present.  However  the  contrary  is 
proved  here.  What  has  been  mentioned  from  the  case  of 
fVhaley  v.  Norton,  that  if  there  the  bill  had  charged  the 
defendant  to  be  a  common  strumpet,  the  Court  would  have 
relieved,  that  was  not  the  opinion  of  the  Court  in  the  case  3 
but  in  the  argument.  And  I  might  say  I  am  not  bound  by 
such  an  opinion :  there,  however,  the  Court  supposes  influ- 
ence. In  Matthews  v.  Hambury,  I  take  it  for  granted  there 
was  proof  of  weakness  in  the  man,  and  of  art  in  the  woman. 
I  concur  with  what  Lord  Talbot  said,  in  Gray  v.  Rook,  and 
upon  the  whole  I  am  perfectly  satisfied,  considering  the  bond 
as  voluntary,  that  the  bill  ought  to  be  dismissed,  and  the 
injunction  dissolved  without  costs.  (1) 


(1)  See  Annandale  v.  Harris,  2  P. 
W.  432.  Speed  v.  Hay  ward,  Pre.  Ch. 
114.  Walker  v.  Perkins,  3  Burr. 
1568.  Turner  v.  Vaughan,  2  Wils. 
339.  Lady  Coxe's  case,  3  P.  W.  339. 
S.  C.  Coxe  MSS.  Lib.  N.  fo.  61.  nom. 
Spence  v.  North.  Priest  v.  Parrot,  2 
Ves.  160.  See  Cary  v.  Stafford,  ante, 
(K).     In  the  late  case  of  Myer  v. 


Moseley,  6  B.  &  C.  133,  a  married 
man  cohabited  with  a  woman  who  knew 
he  was  married.  Upon  ceasing  to  co- 
habit with  her  he  gave  her  a  bond  to 
secure  her  an  annuity;  it  was  held,  upon 
a  case  directed  out  of  Chancery,  that 
an  action  at  law  might  be  maintained 
on  the  bond. 
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HUNGERFORD  against  WINTOR  and  Others.  (1) 
[Lib.  Reg.  1735.  A.  fo.  396.] 


[Cited  ante,  p.  659.] 

Thomas  Knight,  before  his  intermarriage  with  Anne  Ed- 
wards, by  articles,  dated  24th  of  April,  1696,  covenanted 
to  lay  out  in  land,  and  settle  2,000Z.  of  his  wife's  portion, 
and  2,000/.  of  his  own,  to  the  use  of  himself  for  life,  re-  \ . 
mainder  to  trustees  to  preserve  contingent  remainders,  re-  \ 
mainderto  his  wife  for  life  for  her  jointure,  remainder  to  the 
first  and  every  other  son  of  the  marriage  in  tail,  remainder 
to  the  daughters  in  tail,  remainder  to  the  right  heirs  of  Tho- 
mas Knight.  And  it  was  thereby  agreed  that  till  the  money 
should  be  laid  out  in  land,  the  interest  of  it  should  be  paid  to 
the  persons  who  would  be  entitled  to  the  estate.  The  mar- 
riage took  effect,  and  Thomas  Knight  died,  leaving  Anne, 
his  wife,  and  one  daughter  of  that  marriage.  The  money 
was  put  to  interest,  but  never  vested  in  lands.  And  Anne 
the  daughter,  after  she  came  of  age,  made  her  will  in  the 
presence  of  three  witnesses,  whereby  she  declares  as  fol- 
lows : — "  As  to  the  money  to  be  laid  out  in  lands,  in  pur- 
"  suance  of  my  father's  marriage  articles,  [the  same  not  be- 
ting laid  out  inland,]  I  dispose  thereof  as  follows:"  and 
then  among  other  legacies  she  gave,  to  defendant,  [Cathe- 
rine TVintor,']  100/.  and  devised  to  plaintiff,  and  other  trus- 
tees in  her  will  all  her  real  and  personal  estate  whatsoever, 
in  trust  for  Anne,  the  widow  of  Thojuas  Knight,  (licr 

(I)  Tiiis  case  is  from  Serjt.  flill's  MSS.  23  Vol.  196.,  and  from  the  MSS.  of 
the  Master  Eden  :  corrected  from  Lib.  Reg. 


840 


CASES  IN  CHANCERY. 


Appendix. 


Hunger- 
ford 
against 

WiNTOR 

and  Others. 


mother),  who  was  married  to  John  Wintor,  for  her  sole  and 
separate  use,  without  this  or  any  other  husband  intermed- 
dling therewith,  and  to  be  at  her  disposal,  whose  receipt 
alone  should  be  from  time  to  time  a  sufficient  discharge  to 
the  trustees. — Afterwards  Jtnne  the  daughter,  died  without 
issue ;  [and  after  her  death]  ^nne  the  mother  and  wife  of  Jo/m 


TFintor,  by  deed  poll,  dated  2 


1726,  directed  that 


the  plaintiff,  and  the  other  trustees  named  in  the  will,  should 
pay  to  two  persons  mentioned  in  the  deed  800/.,  upon  trust 
to  place  the  same  out  at  interest.  And  that  the  interest 
should  be  received  by  her  husband  for  life,  and,  after  his 
decease,  400/.  thereof  should  be  paid  to  Catherine,  his  daugh- 
ter, and  300/.  to  Anne,  another  daughter  of  the  said  Jolm 
Wintor,  and  100/.  to  be  paid  to  her  husband,  for  her  funeral 

expences.  And  then  she  directed  that  her  trustees,  in  case 

there  should  be  any  surplus  remaining  after  all  the  monies  di- 
rected to  be  paid  to  be  deducted  should  pay  it  to  her  husband 
J,TFintor,  he  giving  a  proper  discharge  thereof,and  securing 
Anne Knighf  sexecwiov^  against  all  unforeseen  demands  which 
might  arise  touching  her  estate.  On  the  15  Novr.  1729,  John 
Wintor  died,  having  made  his  will,  and  appointed  defendant 
Catherine  Wintor,  his  executrix  and  residuary  legatee  :  after 
Anne  the  wife  of  John  Wintor  made  her  will  14  Octr.  1732, 
executed  in  the  presence  of  two  witnesses  only ;  and  thereby 
gave  to  defendant  Catherine  100/.  over  and  above  what  she 
had  by  the  will  of  Anne  Knight ;  and  the  deed  of  appoint- 
ment and  several  legacies  to  others ;  and  the  residue  of  her 
real  and  personal  estate  to  John  Edwards,  and  appointed 
plaintiff  executor  in  trust. 

This  bill  was  filed  by  plaintiff  as  trustee  for  the  direction 
of  the  Court :  and  upon  the  case  above  stated,  several  ques- 
tions were  made. 

1st.  Between  the  heirs  at  law  of  Thomas  Knight,  and 
Anne  his  daughter,  and  the  devisees  of  Anne  the  daughter, 
whether  the  reversion  in  fee,  could  pass,  by  her  will ;  and  Mr. 
Biddulph  argued  that  the  money  contracted  to  be  laid  out 
in  land,  was  actually  esteemed  such,  in  equity,  and  ought  to 
go  accordingly,  and  then  it  would  descend  to  the  heir  at 
law,  for  that  Anne  the  daughter,  had  not  power  to  devise 
the  remainder  in  fee,  dependant  upon  the  estate  tail.  But 
the  Lord  Chancellor,  was  clearly  of  opinion,  that  the  remain- 
der in  fee  was  well  devised,  and  that  the  case  cited,  could  not 
be  law. 
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2nd.  If  the  will  of  Anne,  the  daughter,  was  good,  then  it  Appendix. 
was  insisted  by  John  Edwards,  that  Anne  the  mother,  and 
wife  of  John  Wintor,  had  no  power  to  make  such  deed,  as 
above  mentioned,  she  being  then  under  coverture,  and  there- 
fore it  was  void  ;  but  more  especially  as  to  the  residuum,  ap-  Wintor 
pointed  to  her  husband,  he  dying  in  the  life  of  Anne,  his  and  Others, 
wife,  by  which  the  residuum  became  in  the  nature  of  a  lapsed 
legacy,  and  so  ought  to  go  to  him,  as  the  residuary  legatee, 
under  the  will  of  Anne  Wintor, 

For  the  heirs  at  law  of  Anne  Wintor,  it  was  insisted,  that 
if  the  4,000/.  intended  to  be  disposed  of,  by  the  deed,  \^as 
void  on  the  residuum,  then  it  ought  to  be  looked  upon  as 
land,  and  descend  to  the  heir  at  law ;  for  that  it  could  not 
be  devised,  by  a  will  executed  in  the  presence  of  two  wit- 
nesses only. 

Talbot  Chancellor:  The  principal  question  is,  on  the  t^^b^faidtuf 
deed  of  appointment,  how  that  shall  operate  at  law ;  the  in  land  is  in 
matter  disposed  of,  is  money,  but  in  Equity  esteemed  as  dered'ariand. 
land.    An7ie  the  daughter  seems  to  have  considered  it  as 
money,  having  given  it  in  legacies,  which  are  proper  to  be 
paid  out  of  the  money ;  and,  with  regard  to  her,  she  having 
the  reversion  in  fee,  might  consider  it  either  as  land  or 
money,  though  the  mother  might  have  prevented  it,  she 
having  an  interest  in  it,  for  her  life.  By  a  clause  at  the  end 
of  the  will,  Anne  the  daughter  gave  all  her  other  real  and 
personal  estate  whatever,  in  trust  for  her  mother,  &c.,  and 
then  the  question  will  be  as  to  the  consequence  of  such  a 
disposition,  to  the  sole  and  separate  use,  &c.  and  I  think 
as  the  legal  estate  was  in  the  trustees,  and  the  equitable  es- 
tate only  in  the  mother,  the  words  must  give  her  power  to 
dispose  of  the  property.    For  so  far  she  is  to  be  considered  a  feme  covert 
as  feme  sole,  and  she  may  dispose  of  such  separate  estate  J^Jr^scpaJate 
without  fine,  or  the  joining  of  the  husband,  in  the  same  r.state  as  a 

^  1  1        11   -  •      .  1  ^  fonic  solo,  and 

manner,  as  it  she  was  sole.  But  in  the  present  cases,  are  fi,.^  without  a 
further  words.  To  he  at  her  disposal,  and  therefore  to  say  tii^tinct  power 

,  .      1    11  ,  .  appomt- 

tnis  shall  not  be  at  her  disposal,  without  the  concurrence  ot  mem  bcins? 
her  husband,  is  contrary  to  the  intent  and  meaning  of  the  S'^^"  ^'^  ^^'^'*- 
words,  which  ^wcre  to  give  her  a  separate  property  and 
power  of  disposal.  As  to  there  not  being  a  power  given  to 
the  wife  to  dispose,  notwithstanding  the  coverture,  the  power 
of  appointment  is  a  right  consequential  to  the  property,  as 
a  power  qf  disposal  is  incident  to  a  fee-simple.  As  to  the 
particular  sums  they  are  well  appointed  by  the  deed.  But 
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A^NDix.    it  is  contended,  that  the  surplus  is  not  well  disposed  of,  but 
^jj^^^^  became  void  by  John  TFintor's  death,  in  the  life-time  of  his 
FORD       wife,  and  that  it  was  a  personal  provision  for  the  husband, 
against     with  personal  condition  annexed  to  it,  and  so  it  was  left  by 
and  Others        <^eath,  and  ought  to  be  esteemed  as  a  sort  of  donatio 
mortis  causa,    I  think,  in  this  case,  Anne  Wintor  has  con- 
sidered the  contract  in  the  marriage  articles  rather  as  money 
than  lands,  since  she  hath  directed  it  to  be  paid  as  money, 
and  the  residue  after  particular  payments  was  by  the  deed 
appointed  to  the  husband.    Then  it  remains  whether  by  his 
death  the  surplus  was  lost  as  to  him.    If  this  appointment 
should  be  considered  as  a  will,  it  would  be  lost  as  a  lapsed 
legacy,  the  husband  dying  in  her  life-time.    It  was  said  this 
instrument  was  not  properly  a  deed,  because  a  feme  covert, 
cannot  make  a  deed,  and  perhaps,  in  strictness  of  law,  it  is 
not.    But  yet  it  has  all  the  effects  and  consequences  of  a 
deed,  for  it  is  an  appointment  not  by  will,  but  an  instru- 
ment in  the  form  of  a  deed.    If  an  appointment  is  made  in 
the  form  of  a  will,  it  is  revocable  in  its  own  nature,  as  the 
will  is,  but  that  is  not  the  case  of  a  deed  without  the  power 
,    of  revocation  ;  therefore  this  must  be  considered  as  a  deed  of 
appointment,  by  a  person  sui  juris,  and  not  suh  potestate 
viriy  and  the  right  im.mediately  passed,  after  the  execution 
of  the  deed,  to  take  place  at  a  future  day,  and  though  there 
were  no  express  words  to  postpone  the  gift,  till  after  the 
death  of  the  wife,  yet  the  nature  of  the  thing,  and  the  mat- 
ters to  be  done,  shew  the  disposition  could  not  take  place 
till  after  it.  As  to  the  objection  that  this  is  a  personal  right, 
this  may  be  said  in  every  case  where  a  sum  of  money  or  a 
term  for  years  is  limited  by  deed,  to  take  place  at  a  future 
time ;  and  yet  though  the  person  himself  might  be,  primarily 
in  the  view  of  the  donor ;  if  he  dies,  his  executors  will  take  it. 
As  to  there  being  personal  conditions,  if  they  were  such  as 
could  be  performed  only  by  him,  the  objection  would  be  of 
weight.    But  here  they  are  to  giv^e  discharges,  &c.  which 
may  be  done  by  the  executor  as  well  as  by  himself,  and 
there  is  nothing  merely  personal.    This  cannot  be  taken  as 
donatio  mortis  causa,  for  there  must  be  a  transfer  of  the 
thing  itself  immediately,  which  there  was  not  in  the  present 
case. (2) 


(2)  The  4,000/.,  with  the  interest  Anne  Wintor,  ought  to  be  applied  ac- 
which  has  become  due  since  the  death  of    cording  to  the  will  of  said  Anne  Knigh  t, 
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and  the  deed  of  appointment  made  by 
said  Ann  JVintor,  the  debts,  legacies, 
and  funeral  expences,of  said  AnnKnight^ 
with  interest  from  her  death,  to  be 
paid  in  first  place  out  of  the  4,000/. 
The  debts  and  funeral  expences  oi  Anne 
Wintor^  to  be  paid  in  the  next  place, 
and  then  the  sum  of  800/.  given  by  her 
will ;  and  after,  the  several  other  sums 
directed  by  the  deed-poll  are  to  be 


paid  out  of  the  surplus  of  the  4,000/. 
pari  passu.  And,  in  case  the  residue 
of  the  4,000/.  is  not  sufficient  to  pay 
those  sums,  they  are  to  abate  propor- 
tionally. And  in  case  there  shall  be  any 
surplus  of  the  4,000/.  after  payment  of 
the  sums  before  directed  to  be  paid, 
such  surplus  is  to  be  paid  to  the  defend- 
ant. Catherine  Wintor. 


BASSET  against  BASSET  (1). 


[Lib.  Reg.  1774.  B.  fo.  606.] 


mau. 


Lord  Chancellor. 
The  third  point  is  made  the  principal  one  between  the  par-  Toll  reserved 

on  3  It^fls^  of  3 

ties,  and  is  this:  John  Pendarves  Basset^  being,  by  his  mine  made  by 
marriaffe  settlement,  tenant  for  life  of  the  Dalkeith  mines,  ^^^^"^^  ^'^r  '^^e 

0  7  ^  ^  under  a  power, 

consisting  of  both  tin  and  copper,  with  power  of  making  will-go  tortile 
leases,  in  possession,  for  such  time,  and  in  such  manner,  ^^'"'"^^^'^e^- 
and  for  such  tolls,  rents,  reservations,  agreements,  and  con- 
siderations, as  are  usual  in  the  county  of  Coriuvall,  such 
tolls  and  duties  to  be  ansvi^ered  and  paid  to  such  persons 
as  shall  be  next  in  reversion  or  remainder  of  the  premises 
in  which  the  mines  arc.  Mr.  Basket,  in  pursuance  of  his 
power,  makes  a  lease  of  the  DdlkeitJi  mine,  reserving  to 
liimself,  and  his  heirs  and  assigns,  one  sixth  part  or  toll  of 
all  such  tin  and  copper  ore,  as  should  be  dug  out.  The 
lease  of  the  copper  mines  was  made  for  twenty-one  years, 
and  of  the  tin  for  ever  according  to  the  custom  of  the  county 


(1)  The  following  note  of  so  much 
of  the  casp  of  Basset  and  Basset  as  re- 
lates to  tlic  point  upon  whicii  it  is  refer- 


red to  in  Campbell  v.  Leach ^  anfe,  j). 
74S.  is  from  Serjt.  Hill's  MSS.  3  Vol. 
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Appendix,  of  CormvalL    After  this,  there  is  a  proviso  in  the  deed, 
upon  which  the  question  arises  :•— "  Provided  always,  and  it 
against     "  agreement  of  the  parties,  that  it  shall  be  lawful  for 

Basset.  "  Mr.  Basset,  his  heirs,  and  assigns,  at  his  or  their  will  and 
pleasure,  upon  notice,  to  take  up  one  other  sixth  part,  or 
share  of  the  adventure,  any  time  during  the  term ;  pay- 
"  ing  the  sixth  part  of  the  costs  and  expences,  that  the 
"  lessees  have  been  put  unto  at  that  time,  and  also  the  fu- 
"  ture  expences  they  be  at  in  working  the  said  mine and 
this  other  sixth  part  or  share  is,  in  the  language  of  that  county 
of  Cornwall,  called  a  pleasure  dole,  Mr.  Basset,  the  lessor, 
has  devised  to  the  defendant,  his  brother,  all  his  adventure 
or  share  of  adventure,  in  the  mine,  called  Pooke  Haddit, 
and  all  other  my  adventure,  or  shares  of  my  adventures,  of 
tin  and  copper,  and  all  his  tin  bonds,  or  share  of  tin  bonds  : 
and,  upon  this  part  of  the  case,  two  questions  were  made ; 
first.  Whether  this  pleasure  dole  was  devisable  by  Mr. 
Basset ;  and,  secondly.  If  it  was,  whether  he  had  devised 
it,  or  intended  to  devise  it. 

This  will  depend  upon  two  questions;  first.  Whether 
this  dole  is  such  an  interest  in  Mr.  Pendarves  Basset, 
as  he  could  devise  to  his  brother.  Secondly,  If  such, 
whether  the  words  of  the  will  comprize  it.  And  I  am 
of  opinion,  he  had  not  power  to  devise  it,  but  the  con- 
sideration of  it  will  depend  upon  two  things  ; — first,  the  na- 
ture of  his  power,  liberty,  or  right,  in  the  dole  itself ;  and 
second,  the  terms  made  use  of,  and  the  construction  of  the 
lease,  in  question.  As  to  the  nature  of  the  dole,  that  de- 
pends upon  the  power,  and  the  lease  made  in  pursuance  of 
it.  And  I  am  of  opinion,  that  every  reservation,  toll,  duty, 
&c.  made,  by  the  lease,  under  the  power,  is  to  go  beneficially, 
for  the  landlords ;  and,  by  the  power,  must  be  such  as  will 
go  to  the  remainderman,  or  reversioner,  and  not  to  the  execu- 
tors, or  administrators,  or  heirs  general  (of  the  lessor) "for 
to  such  purpose  are  the  express  words  of  the  power.  But,  it 
is  said,  here  are  sufl&cient  to  answer  the  power,  by  reserving 
a  sixth  clear  share  of  the  ore ;  but  I  cannot  think  so ;  nor 
does  it  appear  to  me,  from  any  proof,  that  such  sixth  share 
of  the  ore,  is  the  only  usual,  and  customary  reservation  upon 
leases  of  mines,  in  Cornwall,  And  the  words  of  the  power 
require  all  customary  toll,  and  duties,  &c.  to  be  reserved. 
What  duties  are  reserved,  besides  the  toll,  and  sixth  share  ? 
Unless  it  be  the  pleasure  dole.    Therefore,  according  to  the 
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terms  of  this  power,  the  lease  could  not  be  made  otherwise 
than  by  reserving  things  of  this  kind,  to  the  remainderman, 
and  there  is  a  material  thing  arises,  upon  the  expression  of 
this  dole,  the  county  knew  it,  and  by  the  name  of  a  pleasure 
dole ;  and  there  is  no  custom  appears,  to  fix  it  to  a  sixth 
share  of  the  adventure,  but  its  name  rather  shews  that  it 
may  be  varied,  and  perhaps  two  or  more  sixths  may  be  re  - 
served ;  if  so,  it  is  very  material,  and  of  the  utmost  conse- 
quence that  it  should  go  to  the  remainderman  ;  for  if  it 
should  go  to  the  executors,  or  to  the  heirs  general,  of  the 
tenant  for  life,  he  might  strip  the  remainderman,  for  he  may 
reserve  a  larger  pleasure  dole,  which  will  of  course  diminish 
the  rent ;  but  it  is  said,  that  by  the  course  of  the  county, 
and  according  to  the  evidence,  that  this  dole  is  such  an  in- 
terest which  might  have  been  reduced  into  possession  by 
Mr.  Pendarves  Basset;  that  he  might  have  given  notice  ac- 
cording to  the  power,  and  that  he  would  have  become  a 
partner  in  the  trade,  and  then  this  dole  would  have  gone  to 
his  representatives,  as  part  of  his  personal  estate,  and  that 
if  it  would  have  done  so,  if  reduced  into  possession,  it  ought 
to  do  so  now.  But  I  am  of  opinion,  that  that  makes  a  dif- 
ference ;  for  though,  if  he  had  given  notice,  and  paid  his 
money,  he  might  have  done  what  he  would  with  the  dole,  it 
is  reserving  a  power  of  re-entry,  in  effect,  for  one- sixth  part, 
and  if  he  had  taken  the  dole  up,  he  might  have  leased  it  out 
again,  for  his  own  benefit,  but  as  he  has  not  done  it,  it  will 
be  otherwise.  And  this  lease  may  be  well  compared  to  that, 
where  a  man  is  tenant  for  life,  without  impeachment  of 
waste,  and  makes  a  lease  under  a  power,  for  twenty-one 
years,  reserving  a  right  of  entry,  to  cut  down  timber ;  if  he 
enters  and  cuts  down  timber,  it  is  turned  into  personal  estate, 
but  if  he  does  not  enter,  in  his  lifetime,  and  cut  down  the 
timber,  neither  his  executors  nor  his  administrators,  nor  his 
heirs,  nor  assigns,  can  do  it,  although  he  reserves  a  power, 
in  the  lease,  for  them  to  do  so,  but  this  power  of  entry,  and 
of  cutting  down  timber,  will  devolve  upon  the  remainder- 
man. The  present  dole  is  of  the  same  nature,  and  falls  to 
the  remainderman,  as  it  remains  unexecuted,  indeed,  if  it 
had  been  executed,  there  would  have  been  the  highest  rea- 
son to  have  made  it  part  of  his  personal  estate ;  because, 
then  he  would  have  paid  the  sixth  part  of  the  expcnces 
which  the  lessor  had  been  put  unto,  in  winning  the  mine, 
and  working  it,  and  his  personal  estate  would  have  been 
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Basset. 


If  tenant  for 
life,  without 
impeachment, 
make  lease  for 
twenty-one 
years,  with 
power  to  enter 
and  cut  timber, 
he  may  enter, 
aiid  the  timber, 
if  cut,  becomes 
part  of  his  per- 
sonal estate, 
but  his  per- 
sonal repre- 
sentative can- 
not enter  after 
his  deatli  :  the 
power  devolves 
on  tlio  remain- 
derman. 
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Appendix,  lessened,  and  applied,  for  that  purpose ;  but  where  the  said 
dole  was  never  reduced  into  possession,  that  reason  will  not 
exist,  and  the  personal  estate  can  then  make  no  equitable 
pretensions,  as  it  has  received  no  diminution. 

There  is  one  argument  much  insisted  on,  that  this  dole 
should  belong  to  the  personal  representatives  of  Mr.  Basset^ 
because  one-eighth  of  an  adventure  which  he  had  in  the 
Dalkeith  mine,  passed  by  the  word  adventure  to  the  defend- 
ant, and  nobody  could  doubt,  but  that  one  eighth  did  pass 
because  he  was,  as  to  that,  an  actual  partner  or  adventurer, 
in  the  trade,  and  if  he  had  not  devised  it,  it  would  have 
gone  to  his  personal  representative,  that  was  a  personal  right 
originally,  but  this  is  by  way  of  reservation  made  by  the 
power,  annexed  to  the  land,  and  that  power  unexercised. 
Therefore  I  am  of  opinion,  that  this  right  to  the  dole  is  not 
part  of  the  personal  estate,  but  will  result  to  the  reversioner, 
or  remainder-man,  by  this  lease.    But,  to  go  further,  if  the 
case  were  less  strong,  for  the  remainder-man,  as  to  the  na- 
ture of  the  interest  itself,  yet  he  has  a  title  to  it  according 
to  the  terms  of  the  lease,  for  whatsoever  arises  upon  the 
lease,  by  way  of  reservation,  condition,  or  power,  till  exe- 
cuted, goes  along  with,  and  is  attendant  upon,  the  rever- 
sion, and  that  the  word    heirs^^  wheresoever  made  use  of, 
must  mean  the  remainder-man  or  reversioner,  and  not  the 
heir  general  of  the  tenant  for  life ;  for  it  is  very  clear, 
that  the  reservation  of  the  one  sixth  part  of  the  ore,  by 
way  of  rent,  to  the  lessor,  his  heirs,  and  assigns,  cant  mean 
his  general  heirs,  because  it  was  out  of  his  power  to  reserve 
it  to  them.    If  that  be  so,  the  word  heirs  in  the  proviso, 
upon  which  the  question  arises,  must  have  the  same  con- 
struction \  and  the  same  word  in  the  same  deed,  shall  not 
have  different  meaning  and  exposition.    Indeed  the  covenants 
mhy  operate  differently,  and  by  the  word  heirs,  may  mean 
heirs  general,  but  as  to  the  condition,  power,  or  liberty,  it  is 
otherwise.  And  this  is  explained  by  a  following  proviso,  where 
Mr.  Basset  reserves  a  power,  for  himself  his  heirs  and  as- 
signs, during  the  term,  to  have  liberty  for  himself,  or  any 
other  person,  whom  he  shall  authorize,  to  enter  upon  the 
land,  and  dig  and  work  such  part  of  the  premises,  as  the  les- 
sees shall  refuse     heirs  here  must  mean  the  reversioner,  and 
though  heir  be  more  strictly  applicable,  to  the  reversion, 
because  it  is  to  enter  upon  the  land,  yet  it  is  only  to  enter, 
during  the  term,  and  so  not  fixed  to  the  heirs  in  the  rever- 
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deed  shall  not 
have  different 
construction. 
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Basset 
against 
Basset. 


sion,  because  he  might  lease,  and  reserve  liberty  to  his  heirs  Appendix. 
general,  during  the  term,  but  that  shall  not  be  intended,  nor 
shall  it  receive  a  different  meaning  from  what  the  same 
word  bears  in  the  rest  of  the  deed. 

Next  question,  whether  he  has  devised  this  dole,  but  that 
is  immaterial,  as  he  had  not  power  to  do  it;  but,  if  there  had 
been  more  doubt  upon  the  power,  yet  I  should  doubt  whe- 
ther his  dole  had  been  comprized,  in  the  words  adventure  or 
share  of  adventure.  The  one-eighth  part,  in  the  Dalkeith  mine, 
was  the  share  of  an  adventure ;  but  this  dole  is  neither  an 
adventure,  nor  the  share  of  an  adventure ;  but  only  a  power 
to  take  up  a  share  of  an  adventure  if  he  thought  fit :  which 
he  has  not  done,  for  he  has  not  advanced  one  shilling  towards 
it.  And  I  am  of  opinion  against  the  defendant,  both  as  to 
the  power,  and  as  to  the  devise  itself,  that  there  was  not 
words  nor  power,  to  pass  this  dole  to  him.  (2) 


(2)  Lib.  Re^.  1744.  A.  fo.  129. 
And  certain  questions  having  arisen  be- 
tween the  parties  touching  the  respec- 
tive rights  and  interest  of  the  plaintiff 
and  defendant  Francis  Basset  in  the 
profits  of  the  mines  which  are  upon  the 
estate  ;  his  Lordship  doth  declare,  that 
the  plaintiff',  the  infant,  is  entitled  to 
the  third  of  the  profits  of  Pool  Adit 
mine;  and  that  defendant,  Fr«wc?>^«5- 
set  is  entitled  to  the  two  other  thirds 
of  the  profits,  by  virtue  of  the  be- 
quest in  the  said  testator's  will,  during 
the  continuance  of  the  lease  of  9th  of 


March,  1710,  and  doth  declare,  that 
the  plaintiff  is  entitled  to  the  benefit  of 
the  liberty  reserved  by  the  lease  of  the 
Dalkeith  mine,  made  by  the  testator, 
2d  Sept.  1737,  for  taking  up  one  sixth 
part  or  share  of  the  adventure  in  the 
said  mine  called  the  pleasure  dole ;  and 
that  the  profits  thereof  ought  to  be  ac- 
counted for  as  part  of  the  profits  of  the 
plaintiff's  real  estate,  all  just  allowances 
being  made  for  costs,  charges,  and  ex- 
pences  pursuant  to  the  clause  in  the  said 
lease. 
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27  Feb.  1730. 
Lord  Chancel- 
lor. 


GREEN  against  SYMONDS  (1), 


[No  Entry.] 


S.  C.  1  Bro. 
C.  C.  129,  ill 
note. 

Money  and 
plate  will  pass 
under  a  be- 
quest of  all 
goods  and 
moveables  in 
my  study,  ex- 
cept books. 
But  choses  in 
action  will 
not. 

Bequest  of  use 
of  cattle, 
grain,  and 
stock,  confers 
absolute  inter- 
est in  them. 
Removal  ot 
books  from 
chambers  is  an 
ademption  of  a 
bequest  of  all 
my  books  in 
my  chambers. 


The  testator  by  his  will  gave  to  Ball,  his  goods  and  move- 
ables, whatsoever^  in  his  study,  other  than  his  books  and 
writings,  he  also  gave  to  B,  the  use  of  all  his  cattle,  grain, 
and  stock  on  his  farm.  The  testator  also  gave  to  C.  all 
his  books  at  his  chambers,  in  the  temple.  It  happened  at 
the  testator's  death,  there  was  in  his  study  1,024Z.  in  ready 
money,  plate,  and  jewels,  125/.  receipts  for  South  Sea  an- 
nuities, and  some  India  stock,  India  bonds  to  the  amount 
of  4,000/.  and  upwards.  The  testator  also  before  his  death 
removed  all  his  books,  out  of  his  study  in  the  Temple  and 
carried  them  into  the  country  where  they  were  at  his  death. 
And  there  were  three  questions  in  this  cause.  1st,  Whether 
B.  should  take  the  furniture  of  the  study  only,  or  the  money, 
plate,  and  securities  for  money,  or  what  part  thereof  by  virtue 
of  the  devise  of  the  goods  and  moveables,  in  his  study  ?  2dly, 
Whether  B.  should  have  the  use  of  the  cattle,  grain^  and 
stock,  or  the  absolute  property  in  them?  3dly,  If  the  removal 
of  the  books  destroyed  C.'s  legacy  ?  As  to  the  first  question, 
his  Lordship  decreed  the  money  and  plate,  to  pass,  but  not 
the  securities,  for  money,  being  choses  in  action.  2dly,  That 


(1)  See  note  (I)  to  Sish  v-  Hopkins^  ante  793 
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the  use  of  the  grain,  cattle,  and  stock,  amounted  to  an  abso- 
lute devise,  they  being  bona  peritura.  3dly,  That  the  re- 
moval of  the  books  annulled  Cs  legacy,  for  that  a  vt^ill  as  to 
personalty  shall  be  construed  only  from  the  death  of  the  tes- 
tator. (2) 


(2)  Kelly  v.  Powlet^  ante  605.    Dean  of  Christchurch  v.  Burrow^  ante  641. 
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A. 

ABATEMENT. 

See  Legacy. 

ABRIDGMENT. 
See  Literary  Property,  1 . 

ABSTRACT. 

See  Literary  Property,  2. 

ACCOUNT. 

See  Ans>ver,  S,  4,  5. — Assets,  1,  3. — 
Bill,  7,  10. — Commissioners,  2. — 
Executor,  16.-— Factor,  2. — Mines, 
2. — Patron,  2. — Stones,  1. — Tim- 
ber, 1,  2. — Waste,  3,  6. 


ACTION  AT  LAW. 

See  Bond,  1. — Solicitor,  1. — Waste, 
1. 


ACT  OF  PARLIAMENT. 

See  Tenant  in  Tail,  (what  acts  will 
BAR,)  4. — Statutes,  Construction 

OF. 

1.  The  title  of  an  act  is  no  part  of 
the  act,  and  does  not  pass  througli  the 
same  forms  as  the  rest  of  the  act  22 

2.  Originally  there  were  no  titles  to 
tlie  acts,  but  only  a  petition,  and  the 
king's  answer,  and  the  judges  tliere- 
upon  drew  up  the  act  into  form,  and 
then  added  the  title  23 


ADEMPTION. 
See  Legacy. 


2 
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ADMINISTRATION. 
See  Intestate. — Grandfather. 

1.  Where  administration  is  granted  of 
one  dying  in  England^  out  of  the 
prerogative  Court  here,  the  judge  of 
probate  in  the  plantations  is  bound 
to  grant  administration  to  the  same 
^SLTtj  there. 

Burn  V.  Cole  416 

2.  One  promises  widow  of  intestate, 
if  she  would  permit  him  to  join  in 
the  letters  of  administration,  he 
would  make  good  any  deficiency  of 
assets  to  pay  debts.  Promise  held 
binding,  and  not  within  the  statute 
of  Frauds. 

TomUnso7i  v.  Gill  330 

3.  Administration  must  be  according 
to  the  law  of  the  country  where  in- 
testate was  resident,  when  he  died. 

Pipon  V.  Pipon  25 
Burn  V.  Cole     41  5 

ADMINISTRATION,  LETTERS 
OF. 

See  Promise,  1. 

ADMINISTRATOR. 

See  Executor,  6. — Legacy,  6,  7. 

1.  Creditors  cannot  sue  an  administra- 
tor on  bond  taken  by  virtue  of  stat. 
Car.  2.,  but  may  on  bonds  given 
by  administrator,  pendente  lite. 

Wallis  V.  Pipon  183 

■  ADVANCEMENT. 

See  Hotchpot,  1. — London,  custom 
OF,  1. 

1.  Every  present  which  a  father  makes 
his  child  shall  not  be  considered  an 
advancement  189 

ADVOWSON. 

See  Presentation. 
1.  An  advowson  is  no  part  of  the  in- 


heritance, but  fruit  fallen  which 
every  owner  of  the  estate  for  life  or 
years  is  entitled  to  gather  166 

2.  Sale  of  an  advowson  during  a  va- 
cancy, is  not  within  stat.  of  Simony, 
as  sale  of  next  presentation  is,  but  it 
is  void  by  common  law. 

See  Grey  v.  Hesketh  268 

3.  Sale  of  advowson,  with  promise  of 
immediate  resignation  ib. 


AGENT. 

See  Notice,  6,  13. — Solicitor,  5. 

1.  ' A.  purchases  in  name  of  B,y  and 
then  agrees  that  B.  shall  be  the 
purchaser,  and  B.  pays  the  money  ; 
J.,  is  agent  to  B.  ab  initio^  and  B.  is 
aiFected  with  notice  in  A.  of  an  in- 
cumbrance, see  Jennings  v.  Moore^ 
cited  in  Le  Neve  v.  Le  Neve  439 

2.  Baron  and  feme  have  joint  power  to 
sell:  the  husband  delivering  his  wife's 
compliments  in  a  letter  to  agent,  no 

.  proof  of  her  joining  in  an  authority 
given  to  the  agent  in  the  same  letter. 

Daniel  v.  Adams  496 


AGREEMENT. 
See  Articles,  5. —Bankrupt,  14. 

1.  Relief  granted  upon  a  breach  of 
agreement  on  making  a  compensation. 

Rose  V.  Rose  331 

2.  The  Court  will  not  relieve  against 
forfeiture  for  breach  of  agreement, 
unless  it  can  put  the  party  in  as 
good  a  condition,  as  if  the  agreement 
had  been  performed  ib. 

3.  Where  there  is  an  agreement  for  a 
voluntary  composition,  in  respect  of  a 
debt,  to  be  paid  at  a  certain  time, 
and  in  a  certain  manner,  the  terms 
must  be  strictly  complied  with  ib, 

4.  One  on  marriage,  gives  a  bond  to 
settle  an  estate  of  inheritance  of  clear 
100/.  a-year,  to  use  of  himself  for  life, 
remainder  to  wife  for  life,  remainder 
to  heirs  of  their  bodies,  remainder  to 
his  right  heirs.  Held,  that  settlement 
of  a  rent  charge  was  a  performance 
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of  the  agreement. 

Middleton  v.  Pry  or  391 

5.  Equity  will  decree  performance  of 
parol  agreement,  if  it  is  admitted  in 
the  answer,  or  where  material  acts 
have  been  done  in  part  performance. 

Gunter  v.  Halsey  586 

6.  But  where  the  decree  is  on  part 
performance,  the  agreement  must  be 
certainly  proved  ib. 

7.  And  the  acts  done  in  part  perform- 
ance must  be  such  as  could  be  done 
with  no  other  design  but  to  perform 
the  agreement  ib, 

8.  In  many  cases  the  Court  will  not 
set  aside  an  agreement,  and  yet  not 
extend  any  relief. 

Floyer  v.  Lord  Brownlow  19 

ALIMONY. 

See  Ne  exeat  regno^  2. 

.  AMENDMENT. 
See  Bill,  Answer. 

ANNUITY. 

See  Bequest,  27. — Mortmain,  27. — 
Perpetuity.— Real  and  personal 

ESTATE,  5. 

1.  The  Court  will  not  give  relief  upon 
an  agreement  for  an  annuity,  al- 
though purchased  at  an  under  value, 
when  there  is  no  imposition. 

Floyer  v.  Sherrard  18 

2.  Bill  brought  by  the  purchaser  of  an 
annuity,  cliarged  on  Bank  stock,  in 
trustees'  names,  to  be  paid  the  an- 
nuity, and  decreed  ib. 

3.  An  annuity  redeemable  is  considered 
as  a  loan  for  money,  and  an  evasion 
of  the  statute  of  Usury  19,  243 

4.  An  annuity  is  a  pcMSonal  tiling,  and 
in  order  to  be  given  to  anotlier,  re- 
quires no  words  of  limitation  ;  it 
goes  to  executors,  if  it  is  to  continue 
after  death  of  annuitant  140 

5.  If  a  testator,  living  in  England,  de- 
vise an  annuity  charged  on  land  in 
Ireland,  to  a  person  living  in  Eng- 
land, it  sliall  be  paid  in  English 
money. 

Pipon  v.  Pipon  27 

6.  Annuity  out  of  personal  eslate  de- 


vised to  A.  during  life  of  the  execu- 
tor of  devisor ;  if  A.  die  in  life  of' 
executor,  annuity  goes  to  A  execu- 
tor. Aliter,  if  such  devise  of  an- 
nuity be  charged  on  real  estate. 

Savery  v.  Dyer  139 

7.  If  one  by  will  give  an  annuity  not 
existing  before  to  A.^  A.  shall  have 
it  for  life  only  140 

8.  But  there  is  a  dilFerence  between  an 
annuity  existing  before,  and  one 
created  de  novo  by  the  will  ib. 

9.  An  annuity  for  life  of  the  plaintiff, 
injunction  to  stay  proceedings  on  it 
at  law,  upon  plaintiff's  paying  all  the 
arrears  into  Court. 

Searle  v.  hord  Carpenter  242 

10.  An  annuity,  when  charged  on  land, 
is  either  real  or  personal,  at  the  elec- 
tion of  the  holder,  he  may  go  against 
land  or  person.   Turner  v.  Turner 

782 

11.  An  annuity,  w^hen  out  of  personalty 
is  personal  in  remedy,  but  real  as  to 
descent  ib. 

12.  An  annuity,  when  granted  with 
words  of  inheritance  is  descendible, 
may  be  granted  as  a  qualified  con- 
ditional fee  ;  but  is  not  entailable  ib» 

13.  An  annuity  may  be  limited  to  take 
effect  as  an  executory  devise,  if  the 
person  intended  to  take  is  certain, 
semble  ib» 

14.  An  annuity  cannot  be  limited  over 
after  an  indefinite  failure  of  issue 

783 

15.  Where  a  sum  .is  set  apart,  by  the 
Court,  out  of  testator's  estate,  to  an- 
swer an  annuity  given  by  his  will, 
the  annuitant  is  not  entitled  to  that 
sum,  but,  upon  the  determination  of 
the  annuity,  under  the  limitations  in 
the  will,  the  sum  sinks  into  the  ge- 
neral residuary  estate. 

Turner  v.  Turner  776,  783 

ANSWER. 

Sec  Commission,  1. — Isvidence,  2,6,  7, 
8,  9,  10.— Modus.— PuACTKE,  5,  7. 

1.  The  Court  refused  to  let  an  answer 
be  amended,  by  striking  out  the  ad- 
mission of  a  fact. 

Pcarcc  v.  Grove  56 

a  2 
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2.  Plaintiff  having  amended  his  bill  by 
inserting  prayer  for  injunction,  by 
order,  requiring  no  further  answer  ; 
held,  that  defendant  might  answer 
further  gratis. 

Savorij  V.  Dyer  70 

3.  If  the  fact  upon  which  the  plaintiff's 
title  rests,  lies  in  the  knowledge  of 
the  defendant,  an  executor,  and  he 
denies  it,  he  is  not  bound  to  set  out 
an  account  of  assets,  but  if  the  title 
does  not  lie  in  his  knowledge  he  is. 

Sweet  V.  Yoiinge  354 

4.  Where  the  plaintiff's  title  is  not  ap- 
parent, but  remains  in  doubt,  an  exe- 
cutor is  not  bound  to  set  out  assets, 
in  his  answers,  except  in  case  of  a 
creditor  or  legatee  354 

5.  Bill  for  account  of  goods  landed  at  a 
quay,  plaintiff  claiming  right  of  toll 
by  prescription  ;  defendant  denied 
plaintiff's  title,  and  refused  to  dis- 
cover the  goods.  Held,  he  was  not 
compellable  till  plaintitF  had  estab- 
lished his  right  at  law. 

Northleigh  v.  Liiscombe  612 

6.  The  Court  will  follow  trust  money 
into  land,  on  the  admission  in  the 
answer  of  the  person  laying  it  out, — 
but  the  admission  of  the  personal  re- 
presentative, will  not  bind  the  heir 

413 

7.  The  testimony  of  one  witness  will 
not  prevail  against  a  clear  denial  in 
an  answer  440 

8.  But,  where  the  answer  is  not  a  posi- 
tive denial  of  the  whole  fact,  it  is 
otherwise  zb. 

9.  In  pleading  an  exemption  in  case  of 
tithes,  it  is  sufficient  to  allege  that 
lands  were  part  of  the  possessions,  &c- 
and  were  at  time  of  dissolution  by 
prescription,  &c.  discharged  from 
payment. 

Lamprey  v.  Rooke  291 

10.  Defendant,  after  answer,  discovered 
a  new  title,  answer  ordered  to  be 
taken  off  the  file  to  add  the  new  matter. 

Patterson  v.  Slaughter  292 


APPEAL. 

See  Costs,  2,  3,  4. —  Evidence.~Re- 

HEARING. 


1.  An  appeal  will  not  lie  from  the 
Rolls  to  the  House  of  Lords,  until 
decree  signed  and  enrolled  91 

2.  On  an  appeal  to  the  House  of  Lords, 
no  new  matter  can  be  gone  into,  but 
only  what  was  insisted  upon,  and 
proved, at  the  original  hearing  90,91 

3.  Where  decree  is  by  consent  of 
counsel,  no  appeal  or  rehearing  lies. 

Bradish  v.  Gee  229 

4.  The  general  rule,  that  there  can  be 
no  appeal  for  costs,  may,  in  particular 
cases,  be  dispensed  with.  Thus, 
where  tenant  by  elegit  was  decreed 
to  account  for  extra  profits  received, 
and  to  pay  the  debtor's  costs  of  the 
suit.  Held,  he  might  appeal  for  the 
costs  only. 

Owen  v.  Griffith  521 

5.  Qucsre.  Whether  it  must  not  appear, 
on  face  of  decree,  that  the  costs  are 
improperly  given  ib. 

APPOINTMENT. 
See  Power. 

1.  Under  power  of  appointment,  with 
consent  of  trustees,  to  children,  an 
appointment  to  one  child  to  the  ex- 
clusion of  others,  obtained  by  misre- 
presentation to  the  trustees,  set  aside. 

Scroggs  V.  Scroggs  272 

2.  Devise  to  wife,  that  she  might  give 
her  children  such  fortunes  as  she 
should  think  proper,  or  they  deserve. 
The  eldest  son  being  provided  for  ; 
appointment  of  guinea  to  him,  and 
rest  amongst  the  other  children,  held 
good. 

Burrell  v.  Burrell  660 

3.  If,  under  a  power,  part  of  the  fund  is 
appointed,  not  pursuantto  the  power, 
the  money,  so  appointed,  lapses 
into  the  residuef'. 

Falkner  v.  Butler  514 

APPORTIONMENT. 

See  Renewal  (fine  on). — Rent,  1,  2. 
— Tithes,  4. 

1.  Money  directed  to  be  laid  out  in 
land,  and  settled  on  A.  for  life,  with 
remainder  over ;  and  till  laid  out,  the 
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money  to  be  placed  in  the  public 
funds,  and  the  interest  to  go  as  rents 
of  the  land  ;  dies  before  money  is 
laid  out.  Held,  dividends  shall  not 
be  apportioned. 

Wilson  V.  Ilarmcm  '2,79 

ARCHBISHOP. 

See  Collation,  1. — Option,  1,  2. — 
Presentation,  7. 

ARTICLES. 

See  Cross  remainder,  2. — Devise,  8, 
9.  —  Devisee,  4.  —  Evidence,  8. — 
Feme  covert,  6. — Marriage  set- 
tlement, 9,  10, 13, 15. — Purchaser, 
2,  3,  7.— Settlement. 

1.  Where  in  articles  the  first  taker  is 
made  tenant  for  life,  and  then  the 
estate  is  given  to  the  children,  by  way 
of  remainder,  by  force  of  the  word 
remainder,  the  children  are  to  take 
as  purchasers. 

Cordwell  V.  Mackrill  517 

2.  Covenant  by  husband  in  marriage 
articles  to  buy  lands  of  clear  yearly 
value  of  500/.,  and  settle,  &c. :  he  di- 
rects by  will  the  moiety  of  a  house, 
and  a  copyhold  estate,  should  be 
taken  as  part.  Held,  (hey  should  not. 

Finnel  \,  Hallet  105 

3.  Articles  to  settle  lands  of  inherit- 
ance, at  a  certain  yearly  value,  on 
wife,  and  issue  male  of  the  marriage, 
are  not  satisfied  by  devise  for  life, 
without  impeachment  of  waste,  re- 
mainder to  uses  of  articles  ib. 

4.  The  Court  will  execute  articles  in 
favour  of  children  against  the  father, 
tiiough  he  has  not  received  the  whole 
portion,  agreed  to  bo  brought  by  tiie 
wife  503 

5.  Agreemetit  to  settle  a  jointure  in 
consideration  of  a  portion  by  wife's 
father,  though  portion  not  paid,  yet 
tlie  wife  shall  have  the  jointure  set- 
tled. 

Perkins  v.  Thornton  b02 
G.  Articles  previous  to  settlem(M>t  can- 
not, in  general,  be  read  to  construe  the 
settlement,  unl(>ss  the  bill  is  brought 
to  rectify  the  settlement,  or  the  set- 


tlement refers  to  them. 

Pritch ard  V'  Qiiinchant  146 

7.  Notice  of  ancient  articles,  by  which 
an  estate  is  agreed  to  be  settled  on 
the  husband,  for  life,  remainder  to  the 
heirs  male  of  the  husband  by  his 
wife,  shall  not  affect  the  title  of  a 
purchaser,  claiming  under  the  hus- 
band, by  reason  of  the  modern  me- 
thod of  carrying  such  articles  into 
execution. 

Senhoiise  v.  Earle  285 

8.  But  in  case  of  modern  articles,  the 
Court  ought  to  carry  them  into  exe- 
cution, against  purchaser  287 

9.  Articles  of  purchase  decreed  to  be 
performed  against  a  voluntary  con- 
veyance 288  margin 

ASSETS. 
See  Charity.— Decree,  5. 

1 .  Originally  bills  were  only  brought  for 
discovery  of  assets,  to  prevent  multi- 
plicity of  suits  :  the  Court  now  de- 
crees an  account  55 

2.  Equity  of  redemption  of  leasehold 
estate,  is  equitable  assets. 

Hartwell  v.  Clutters  308 

3.  Bill  to  be  paid  debt  out  of  assets ; 
formerly  it  was  doubted  whether 
Court  would  go  beyond  the  account: 
afterwards  it  Avas  settled  that  would 
decree  debt  to  be  ])aid. 

Tomlins  v.  Gill  331 

marshalling. 

1.  The  Court  will  not  marshal  assets  in 
favour  of  a  charitable  legacy. 
Altorncij'General  V.  Graves  158 
Attoimeij-General  \.  Tomkins  217 
JValler\.  Childs  525 
Attorney-General  \.  Tjjndall  G14 
Foster  v.  Ula<>den  704 
J lil/i/ard  \.  Taj/lor  713 
But  see  Attornejj-G eneral  v. 

Jjord  IVei/mouth  25 

2.  AVhere  b(^quest  to  charity  of  re- 
si(lu(>  of  elfecls,  mortgages,  &:c.  Court 
will  direct  mortgages  (o  be  fust  ap- 
plied to  payment  of  debts  as  part  of 
an  enumerated  residue. 

A(iorncii-G cncral  v.  CahliccH  035 

3.  Iftlicrr  arc  specialty  debts  and  le- 
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gacies,  the  Court  will  marshal  assets 
in  favour  of  the  legatees,  as  against 
the  heir  at  law,  in  respect  of  estates 
descended  128, 383 

4.  So  also  ,  against  a  residuary  devisee 

128 

5.  But  not  against  specific  devisees, 
nor  in  favour  of  general  legatees,  as 
against  specific  legatees        129,  383 

6.  One  indebted  by  simple  contract, 
has  lands  and  personal  estate,  and 
after  charging  all  his  estate  with  pay- 
ment of  his  debts,  and  giving  general 
legacies,  devises  his  real  estate  spe- 
cifically :  \i  the  simple  contract  cre- 
ditors exhaust  the  personal  estate, 
the  general  legatees  shall  stand  in 
their  place,  semble  129 

7.  General  legacies  to  A.  and  others, 
by  codicil,  a  further  legacy  to  A. 
charged  on  the  real  estate.  If  A's 
legacy  exhaust  the  personal  estate, 
the  general  legatees  shall  have  satis- 
faction out  of  the  real  estate  devised. 

Hanby  v.  Roberts  127 

8.  And  the  land  and  legacies  sliall  not 
bear  the  burden  in  proportion  to 
their  value  ib. 

REAL  AND  PERSONAL. 

See  Real  and  Personal  Estate. 

1.  Personal  estate  held  not  exempted 
from  debts  and  legacies,  by  a  devise 
of  a  competent  part  of  real  estate,  to 
be  sold  to  pay  them. 

Inchiquin  v.  French  33 

2.  The  general  rule  of  law  and  equity 
is,  that  the  personal  estate  is  the  first 
fund  for  payment  of  debts  37 

3.  As  to  proper  legacies,  the  personal 
estate  is  considered  the  only  fund, 
both  in  the  ecclesiastical  and  this 
Court  ib. 

4.  To  exempt  the  personal  estate  from 
debts  and  legacies,  it  must  be  so  ex- 
pressed, or  it  must  appear  from  a 
plain  necessary  implication,  arising 
from  the  words  of  the  testator  ib. 

6.  A  testator  cannot  take  from  creditors 
their  right  of  coming  upon  the  per- 
sonal estate,  but  he  may  charge  which 
fund  he  will,  as  between  his  repre- 
sentatives 38 


6.  There  is  no  difference  between  the 
cases  where  real  estate  is  charged 
with  payment  of  testator's  debts,  &c. 
and  where  the  estate  i^ directed  to  be 
sold  for  that  purpose  38 

ASSIGNMENT. 
See  Bankrupt,  4,  9,  10,  12,  13. 

ATTORNEY. 
See  Forged  power  of. — Solicitor. 


ATTORNEY-GENERAL. 

1.  The  Attorney-General  may  have  an 
injunction  against  a  bishop  to  stay 
waste. 

Knight  V.  Mosely  176 

AUTER  VIE. 
See  Annuity,  6. 

1.  If  one  gives  the  interest  on  a  bond  or 
sum  of  money  to  A.^  during  the  life 
of  jS.,  if  A.  die  before  jB.,  his  exe- 
cutors shall  have  it  during  B.^s  life 

140 

AWARD. 

1.  On  bill  to  set  aside  an  award,  plain- 
tiff is  not  suffered  to  go  into  legal  ob- 
jections, but  only  for  partiality  or 
corruption,  unless  an  account  is  pray- 
ed.   Champion  v.  Wenham  245 

2.  Omissions  in  an  award  by  which 
balance  is  turned  to  the  wrong  side  ; 
yet  the  award  not  set  aside  in  toto 

ib. 


B. 
BAIL. 

i.  Where  bail  is  put  in  above,  an  in- 
junction to  stay  proceedings  against 
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the  principal  extends  to  proceedings 
against  the  bail. 

Stone  V.  Tuffin  32 
2.  Where  bail  was  put  in  below,  and 
an  assignee  of  the  bail  bond  was  pro- 
ceeding upon  it  at  law,  an  injunction 
was  granted  to  stay  proceedings  on 
the  bail  bond  till  answer  or  further 
order  ib. 

BANK-NOTES. 

See  Bequest,  14. 

BANKRUPT. 

BANKRUPTCY. 

See  Bills  of  exchange. — Interest. 
— Surety,  2. 

1.  The  place  of  under  marshal  of 
London  is  saleable  under  a  commis- 
sion of  bankruptcy. 

Ex  parte  Butler  73 

2.  Place  of  Jew-broker  not  saleable 
under    commission   of  bankruptcy. 

Ex  parte  Li/ons  89 

3.  The  words  "  take  order"  in  the  stat. 
of  13  Eliz,  were  meant  to  take  in 
such  cases  where  the  interest  could 
not  vest  in  the  assignee  74 

4.  Counterpart  of  an  assignment  of 
bankrupt's  estate  ordered  to  be  en- 
rolled on  affidavit  that  original  is  lost. 

Ex  parte  Robson  180 

5.  Assignee  of  bankrupt  employs  broker 
to  sell  goods,  who  receives  the  mo- 
ney, and  fails  before  paid  over  ;  as- 
signee not  bound  to  make  it  good, 

Ex  parte  Belchier  218 

6.  Bankrupt's  omission  to  surrender  is 
not  felony,  unless  it  is  wilful. 

Ex  parte  Rogers  307 

7.  As  to  Chancellor's  power  of  enlarg- 
ing time  for  bankrupt  to  surrender  ib. 

8.  Estate  come  to  bankrupt,  after  cer- 
tificate, as  heir  at  law;  held,  not  as- 
signable within  Statuteof  Hankruptcy. 

Moth  V.  Froinc  394 

9.  Covenant  by  lessee  not  to  assign 
without  licence,  does  not  bind  the 
assignee  of  the  lessee  under  a  com- 
mission of  bankruptcy,  in  case  he 
make  a  false  assignment. 

r hi/pot  v.  Iloarc  480 


10.  But  where  in  such  case  the  assign- 
ment was  fraudulent;  the  assignee 
was  held  liable  to  the  rent  after  the 
assignment. 

Philpot  v.  Hoare  480 

11.  Bankrupt  bought  his  own  stock  of 
the  assignees,  and  continues  to  trade 
with  knowledge  of  assignees  for  four 
years,  and  then  dies  without  having 
got  his  certificate;  held,  that  the  cre- 
ditors for  debts  contracted  subse- 
quently to  his "  bankruptcy,  were  to 
be  preferred  to  the  creditors  under 
the  commission. 

Troughton  v.  Gitley  630 

12.  Assignment  by  commissioners  after 
death  of  bankrupt,  held  good  ib. 

13.  All  personal  estate  acquired  by  a 
bankrupt  after  the  assignment,  but 
before  certificate  passes  to  the  as- 
signees under  the  assignment.  632 

14.  An  agreement  in  writing  by  all 
creditors  to  discharge  bankrupt,  is 
equal  to  a  certificate  633 

15.  By  Laws  of  P.  drawer  of  a  bill  pays 
to  holder  'lO per  cent,  on  bills  drawn 
on  England^  which  are  returned  un- 
paid. Bankrupt  having  accepted  bills 
drawn  on  him  in  P.,  for  goods  pur- 
chased there  on  his  account ;  the 
drawer  is  entitled  to  prove  for  the 
20^;er  cent, 

Francis  v.  Rucher  672 

16.  The  reason  for  not  admitting  proof 
of  the  difference  upon  a  re-exchange 
is,  because,  it  is  uncertain  damage. 

Ibid  675 

17.  In  bankruptcy,  the  Court  always 
leans  to  equality,  but  a  special  lien, 
whicli  one  has  on  goods,  shall  be  pre- 
served to  him  253 

BARGAIN  AND  SALE. 
See  AV'iLL,  Revocation. 

BARRISTER. 

See  Counsel. 

RARON  AND  FEME. 
See  Husband  and  Wife. 

BATH. 

See  PARxmoN,  5. 
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BEECH. 

See  Timber,  5. 

BENEFICE. 

See  Presentation. 

BEQUEST. 

See  Charity,  13. — Devise. — Mort- 
main, 9,  10,  12,  13,  17,  25,  27,  28, 
29,  31. — Personal  estate,  4. 

1.  Bequest  of  a  leasehold^  without  any 
words  to  pass  the  right  to  renew  is 
revoked  by  taking  a  new  lease  after 
the  date  of  the  will. 

Attorney -General\.  Downing  571 

2.  Bequest  of  residue  to  A.  and  B.^ 
codicil  revokes  every  legacy,  thing, 
and  part  to  A.i  B.  shall  have  the 
whole. 

Humphrey  v.  Tayleur  136 

3.  Bequest  to  A.  and  B.  generally, 
and  B.''s  name  is  afterwards  erased, 
A,  shall  have  the  whole  139 

4.  Bequest  of  residue  to  the  children 
of  A.  equally,  with  bequest  over,  if 
A.  die  without  leaving  issue.  This 
is  a  vested  interest  defeasible  in  the 
children. 

Shepherd  v.  Ingram  448 

5.  Bequest  of  300/.  to  A.  to  dispose  of 
by  will.  Held,  an  absolute  interest 
in  A. 

MaskeJyne  v.  Maslcelyne  750 

6.  Bequest  to  A.^  in  consideration  that 
she  has  proniiscd  to  give  to  her  and 
my  children  at  her  death.  The  child- 
ren are  entitled. 

Clifton  M.  Lombe  519 

7.  Bequest  to  wife,  not  doubting  she 
will  give  the  same  amongst  my  child- 
ren, as  she  shall  please.  Held,  trust 
iot  children  as  should  appoint. 

Massey  v.  Sherman  520 
But  see  the  words  more  correctly  in 
note. 

8.  Bequest  of  residue  to  children  of  A.^ 
the  interest  to  be  paid  yearly  for 
their  learning,  and  at  the  age  of 
twenty,  to  be  equally  divided  between 
them  ;  and  if  one  child,  then  to  that 
one ;  but  if  A,  have  no  children,  the 
interest  to  be  paid  to  A.  for  seven 
years,  and  then  the  whole  to  her. 


Qua^re^  whether  a  child  born  after 
testator's  death  should  take. 

Hodges  V.  Isaac  347 

9.  Bequest  of  2,000/.  South  Sea  stock, 
testator  having  just  that  amount,  he 
afterwards  sold  1,500/.  of  it,  and 
three-fourths  of  the  residue  was  turned 
into  annuities  by  act  of  parliament. 
Held,  the  bequest  not  specific  not 
adeemed. 

Bronsdon  v.  Winter  57 

10.  Bequest  of  two  navy  bills,  and  the 
money  due  thereon;  testator  received 
the  bills  in  course  of  payment,  value 
decreed  out  of  his  personal  estate  59 

11.  A  partner  entitled  to  nine-twelfths 
of  the  profits,  bequeathed  one  of  the 
twelfths  to  his  partners.  Partnership 
is  after  renewed,  giving  the  partners 
a  greater  interest.  Held,  they  are 
under  the  will  entitled  to  one-ninth 
of  testator's   interest  at  his  death. 

Backwell  v.  Child  260 

12.  Bequest  of  personal  estate  to  one 
for  life,  and  if  he  has  no  heirs,  over. 
Held,  he  took  an  absolute  interest. 

Boden  v.  Watson  398,  478 

13.  Bequest  to  A,  and  his  heirs  male, 
equally  to  be  divided  amongst  them, 
share  and  share  alike,  construed  to 
A.  for  life,  remainder  to  his  children 
equally. 

Wilson  V.  Vansittart  562 

14.  Bank-notes  pass  as  cash,  by  a  be- 
quest of  all  that  should  be  in  testa- 
tor's house,  at  his  death. 

Popham  V.  Lord  Aylesbury  68 

15.  Bequest  of  personal  estate  to  A., 
and  in  case  she  shall  die  without 
is«ue,  then  to  B.  Held,  to  mean 
without  issue  at  A.''s  death. 

Chamberlain  v.  Jacob  72 

16.  After  a  bequest  of  personal  estate 
to  A.,  a  bequest  over  on  A.^s  dying 
without  issue  generally,  is  void  73 

17.  Bequest  of  all  his  pictures,  they 
being  a  good  collection  :  after-pur- 
chased pictures  shall  pass. 

DeanofChristchurchv.  Barrow  641 

18.  Bequest  of  a  flock  of  sheep:  after- 
purchased  sheep  pass.  ib. 

1 9.  By  bequest  of  all  goods  and  chattels 
in  and  about  his  house,  and  out- 
houses. Held,  running  horses  passed. 

Gowerx.  Gozt^er  Ql^ 
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20.  Bequest  of  an  annuity,  out  of  land, 
to  churchwardens,  to  keep  family 
vault  in  repair,  is  void  at  law  ;  but 
heir  shall  take,  subject  to  the  trust. 

Gravenor  v.  Hallum  644 
But  see  note  there. 

21.  Bequest  to  "  cMldren^^^  held  to  ex- 
tend to  grandchildren,  there  being 
no  children. 

Gale  V.  Bennett  681 

22.  Testator  bequeaths  his  trade,  &c. 
to  eldest  son,  nevertheless,  in  case 
he  should  die  without  son  or  sons, 
then  he  recommended  him  to  give 
same  to  his  brother.  Held,  not  a 
trust  for  the  brother,  but  a  mere  re- 
commendation. 

Cunliffe  v.  Cimliffe  687 

23.  Devise  to  trustees  to  raise  3,000/. 
for  advancement  of  plaintiff  in  any 
business,  art,  or  profession,  or  in  any 
civil  or  military  employment.  Held, 
a  gift  of  the  money. 

Cope  V.  Wilmot  705 

24.  One  gave  legacies  to  each  of  his 
younger  children,  payable  at  twenty- 
one,  and  the  residue  to  his  eldest  son 
at  twenty-one,  and  if  he  die  before 
then,  to  his  younger  children  in  sucr 
cession,  and  if  any  of  his  younger 
children  should  die  before  twenty- 
one,  their  respective  legacies  to  go 
equally  among  all  the  survivors  ;  and 
in  case  no  child  should  attain  twenty- 
one,  then  the  whole  to  a  charity. 
One  of  the  younger  sons  died  under 
twenty-one.  Held,  eldest  son  should 
take  his  legacy,  equally  with  the 
younger  children. 

Iliern  v.  Lcij  ,569 

25.  A.  devises  an  excliequer  annuity  in 
trust  for  B.  for  life,  remainder  to  the 
heir  male  of  his  body.  In  case  no 
such  heir  male,  then  to  such  person 
as  shall  be  heir  male  of  the  body  of 
C,  in  case  no  such  person,  then  over, 
ii.  dying  without  issue  male,  held 
the  annuity  vested  in  the  son  of  C 
Lord  Bcaalieu  v.  Lord  Cardii^^im 

533 

26.  A  bequest  of  any  species  of  personal 
ostat(>  is  considered  as  llucluating,  till 
the  death  of  the  testator,  and  the 
whole  of  that  species  he  lias  at  his 
death  passes  6  41 


27.  Bequest  of  annuity  out  of  personalty 
to  wife  for  life,  then  to  be  applied  to 
provide  portions  for  daughters,  and 
after  to  eldest  son  for  life,  and  on  his 
death,  to  the  heirs  male  of  his  body, 
and  in  case  of  his  having  no  issue 
male,  then  to  testator's  next  eldest 
son,  and  the  heirs  male  of  his  body. 
Under  a  decree,  after  death  of  testa- 
tor, a  sum  of  stock  is  set  apart  to  an- 
swer the  annuity,  daughters'  portions 
being  provided  for  in  life  of  wife, 
and  the  eldest  and.  two  next  sons 
dying  before  her  without  issue.  Held, 
that  neither  executors  of  eldest  son, 
nor  the  fourth  son,  who  survived 
wife,  were  entitled  to  the  stock ;  but 
that  same  should  sink  into  the  gene- 
ral residue  of  testator's  estate. 

Turner  v.  Turner  777 

28.  Bequest  of  legacy  to  next  of  kin 
of  testator,  "  but  if  he  make  any 
further  demand,  &c."  same  to  be  void: 
next  of  kin  will  not  forfeit  the  legacy 
by  insisting  on  his  right  to  undis- 
posed residue. 

Atiomey -General  v.  Parkin  566 

BILL. 

See  Commissioners. —  Demurrer. — 
Foreclosure.  —  Injunction,  1. — 
Parties. — Residue,  20. — Review^, 
Bill  of. — Stones. — Timber,  1,  2. 
Waste,  2. 

1.  Judgment  on  bond,  and  nulla  bona 
returned  on  a  fi.  fa.,  then  plaintitf 
brought  a  bill  to  have  satisfaction  out 
of  stock  in  the  name  of  trustees; 
after  plaintilF  takes  defendant  on  a 
ca.  sa.    Bill  dismissed. 

Horn  v.  Horn  79 

2.  The  Court  will  not  stay  proceedings 
on  either  of  two  bills  brought  for 
same  purpose,  one  by  the  party  in- 
terested, and  the  other  by  his  as- 
signee. 

Gage  V.  Bulkclcij  103 

3.  So  an  assignee  may  file  one  bill  in 
his  own  name,  and  another  in  the 
name  of  the  assignor;  but  if  he 
brings  them  to  hearing.  Court  will 
dismiss  that  improperly  brought,  with 
costs  ih' 

\.  AN'hcre  several  bills  arc  brought,  the 
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Court  will  not  stay  proceedings^  un- 
less they  are  brought  by  same  person 
for  the  same  thing  ;  or  in  case  of  an 
infant^  where  bills  are  brought  by 
several  prochein  amys^  for  the  same 
thing  103 

5.  Title  of  purchase  for  valuable  con- 
sideration, is  a  good  defence,  but  not 
ground  for  relief  293 

6.  Bill  by  creditors  in  the  exchequer 
and  decree.  Bill  by  other  creditors 
in  Chancery  for  same  purpose.  It 
appeared,  decree  in  the  exchequer 
was  not  complete,  and  the  Chancellor 
proceeded  to  hear  the  cause. 

Coys  game  v.  Jones  613 

7.  Person  contracting  for  work  with 
commissioners  of  a  navigation  under 
act  of  parliament,  may  have  bill  against 
all  acting  commissioners  for  an  account. 

Horsley  v.  Bell  770 

8.  Bill  to  perpetuate  testimony,  may 
be  dismissed  for  want  of  prosecution, 
any  time  before  replication  and  ex- 
amination. Anon,  237 

9.  Agreement  with  administratrix  to 
pay  debts  of  intestate  :  creditor  may 
file  bill  against  the  person  making 
the  agreement,  to  enforce  it  330 

10.  Bill  for  account  draws  to  it  relief 

ib. 

11.  Bill  to  rectify  a  settlement  accord- 
ing to  previous  articles,  ought  to  point 
out  the  articles  or  instructions,  ex- 
cept in  particular  cases,  as  where  the 

"  settlement  refers  to  them  148 

AMENDMENT  OF. 

1.  A  cross  bill  by  infant  insisting  upon 
a  particular  construction  of  a  settle- 
ment, without  referring  to  any  articles 
or  instructions.  The  cause  ordered 
to  stand  over  at  the  hearing  to  amend 
,  the  bill. 

Pritchard  v.  Quinchant  148 


BILLS  OF  EXCHANGE. 

See  Bankrupt,  15. 

1.  Bills  sent  by  correspondent  to  a 
merchant,  to  be  applied  to  a  particular 
use ;  the  merchant  becomes  bankrupt, 
before  the  money  is  received,  the 


correspondent  has  a  special  lien,  and 
shall  be  preferred  to  general  creditors. 

Eoc  parte  Oursell  ^97 
2.  Aliter^  where  bills   are   sent  on  a 
general  account  ib. 


BISHOP. 


See  Collation.— 

ATION,  9. 


Option, — Puesent- 
,  ^. — Waste,  6. 

1.  A  bishop  cannot  commit  waste,  nor 
open  mines,  but  he  may  work  those 
already  opened  176 

2.  Injunction  against  bishop,  at  suit  of 
Attorney-General,  to  restrain  felling 
timber         ,  ib. 

BOND. 

See  Executor,  6,7,  8. — Feme  covert, 
4. — Husband  and  wife,  18 — Le- 
gatee, 1.  —  Mortgage,  13.  —  Re- 
lease, 2.  —  Resignation  bond. — 
Tacking,  1,  2,  3. 

1.  In  case  of  a  bond  debt,  an  action 
v^ould  lie  against  the  heir  at  common 
law  16 

2.  And  the  action  is  brought  in  the 
debet diwdi  detinet  against  him  ;  against 
the  executor  in  the  detinet  only  ib. 

3.  If  one  gives  the  interest  on  a  bond 
to  A,  during  the  life  of  B>^  if  A.  die 
in  lifetime  of  I?.,  his  executor  shall 
have  it  141 

4.  Bond  for  money  won  at  play  re- 
lieved against,  and  part  of  money 
paid  on  it,  ordered  to  be  repaid. 

Rawden  v.  Shadwell  269 

5.  Voluntary  bond  given  to  a  prostitute, 
after  he  had  kept  her  two  years,  not 
relieved  against,  upon  a  bill,  by  the 
executor  of  the  obligor. 

Hill  V.  Spencer  641 

6.  There  is  no  principle  in  equity  that 
a  man  may  not  give  a  bond  to  a 
prostitute  643 

7.  Bonds  given  to  a  mistress  for  past 
services,  are  voluntary. 

Hill  V.  Spencer^  Appendix  (M.) 

8.  Bonds  given  to  a  prostitute  for  her 
to  continue  to  live  with  the  obligor, 
are  bad  ib. 

9.  Interest  on,  in  case  of  bankruptcy^ 
see  Interest* 
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BOOKS. 

See   Furniture.  —  Literary  pro- 
perty. 

BROTHER. 

See  Kindred. 


c. 

CAPTIVITY. 

See  Will,  Revocation,  29. 

CESTUI  QUE  TRUST. 
See  Copyhold,  13. — Lease,  1,  2,  7. 

1.  If  cestui  que  trust  of  a  lease,  by  will 
gives  the  lease,  he  must  be  held  to 
give  the  trust,  and  all  the  profits  aris- 
ing from  it  30 

CHAPEL. 
See  Mortmain,  26. 

CHAPEL  OF  EASE. 
See  Presentation,  13,  14. 

CHANCERY. 
See  Bill. 

CHARGE. 

Sec  Charity,  3,  5. — Merger,  1,2,  3, 
5. — Mortmain,  2. — Real  and  per- 
sonal ESTATE,  8. 

L  "Where  lands  wore  devised,  subject 
to  a  charge,  directed  to  be  applied  lo 
charities,  void  by  tlie  stat.  The 
charge  sunk  for  benefit  of  the  devisee. 

Jackson  V.  Uurlock  -487 

2.  B.  tenant  for  life,  reinaiiuh'r  to  trus- 
tees to  preserve,  &c.   remainder  to  ' 


first  and  other  sons  in  tail  male,  re- 
mainder to  B.  in  fee,  B.  became  en- 
titled to  a  charge  on  the  estate,  and 
died  without  issue.  Held,  the  charge 
should  go  to  his  next  of  kin  as  per- 
sonalty, and  not  merge  for  benefit  of 
his  heir. 

Wjjndhamy.  EarlofEgremont  753 
3.  Where  a  person  entitled  to  a  charge 
has  only  a  partial  interest,  the  charge 
shall  not  sink,  but  where  he  is  owner 
of  the  inheritance  it  shall  754 

CHARITY. 

See  Assets. — Decree,  8. — Informa- 
tion.— Mortmain. — Power.- — Re- 
lations. 

1.  The  Court  will  not  marshal  assets  in 


favour  of  a  charity. 

Attorney-General  \.  Graves  158 

Attorney -General  v.  Tomkins  217 

Waller  v.  Childs  525 

Attorney-General  V.  Tyndal  614 

Foster  V.  Blagden  704 

IlillyardY.  Taylor  713 
2.  Contra,  Attorney-General  v. 

Lord  Weymouth  25 


3.  But  where  testator  has  charged  his 
estate  with  all  his  legacies,  and  the 
personal  estate  is  not  sufficient,  a 
charity  legacy  has  been  ordered  to 
be  first  paid  out  of  personal  estate. 

Attorney-General  \.  Graves  158, 

217 

4.  Where  a  particular  disposition  of 
difi'erent  species  of  estate,  enumerat- 
ing them,  and  in  devise  of  residue 
one  is  left  out,  that  shall  be  first  ap- 
plied 217 

5.  Where  a  charge  is  made  on  a  real 
estate,  and  a  part  of  it  left  undis- 
posed of,  and  descends,  that  part 
shall  be  first  applied  ib. 

6.  The  Court  will  not  set  up  new  rules 
of  marshalling  assets  to  avoid  the 
Statute  of  Mortmain  157,217 

7.  Leas(>hold  estates  sliall  be  first  ap- 
plied in  general  payment  of  debts  and 
l(>gacies  ih. 

8.  A>'her(^  mortgag(^s  are  a  part  of  an 
enumerated  residue,  the  Court  will 
order  them  to  he  first  applied  635 

9.  Devise  of  tlu*   whole  [irofits  of  an 
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estate  to  a  charity,  the  rents  are  en- 
creased,  they  go  to  encrease  the 
charity.  See  Attorney -General  v. 
Johnstone  190 
Attorney-General  v.  Sparks  201 

10.  If  the  heirs  confirm  a  devise  of  land 
to  a  charity,  the  Court  will  not  take 
it  away  158 

11.  It  is  the  constant  rule  of  the  Court 
where  a  person  has  a  power  vested  in 
him  to  give,  and  he  makes  a  defective 
conveyance  to  charitable  uses,  to  sup- 
ply it  as  an  appointment  352 

12.  Where  there  is  a  discretionary 
power  in  the  trustees  to  lay  out  mo- 
ney devised  to  a  charity,  in  the  funds, 
or  in  land,  such  devise  is  good  211 

13.  A  bequest  to  a  charity,  till  by  law 
it  can  be  laid  out  in  land,  is  good 

212 

14.  The  rule  of  construction  in  a  be- 
quest of  money,  to  be  laid  out  in  land, 
for  the  benefit  of  a  charity,  is  the 
same  now,  as  it  was  before  the  Statute 
of  Mortmain  ib. 

15.  Bequest  of  a  sum  to  be  applied  to  a 
charity,  in  Edinburgh:  court  of  equity 
in  England  will  not  order  distri- 
bution. 

Provost  of  Edinburgh  v.  Au- 
bery  236 

16.  Devise  of  land  to  trustees  to  pay 
50/.  a-year  a-piece  to  twelve  persons, 
four  to  be  educated  at  Christ's,  and 
four  at  Caius  Coll.  Cambridge^  and 
four  in  study  of  the  law,  at  Lincoln's 
Inn.  Held,  the  devise  to  the  students 
at  Lincoln's  Inn  void;  but  that 
Christ's  and  Caius'  Colleges  were  en- 
titled to  the  whole,  as  within  the  ex- 
ception to  stat.  2  Geo.  2. 

Attorney-General  v.  Clarke  422 

17.  The  legacy  to  the  poor  inhabitants 
of  5*.,  held  good,  and  to  go  to  all  the 
poor  of  5*.,  not  receiving  alms. 

Attorney-General  y.Tancred  351 

18.  The  legacy  to  the  poor,  without 
more,  was  held  good. 

Attorney-Generalv.  Ranee  cUed  ib. 

19.  Bequest,  for  augmentation  of  the 
collection  made  for  the  benefit  of  the 
poor  dissenting  ministers,  living  in 
any  county.  Held,  not  void  for  un- 
certainty. 

Waller  v.  Ckilds  524 


20.  Conveyance  to  charitable  uses  is 
defective,  because  it  was  made  to 
Certain  of  the  officers  of  the  corpora- 
tion, and  not  to  the  corporate  body, 
aided  under  the  statute  43  Eliz.  c.  4. 

Attorney-Generalv.  Tancred  351 

21.  Where  the  trustees  of  a  charity  de- 
vise die  in  the  lifetime  of  the  testator, 
the  conduct  of  it  shall  go  to  the  heir 
at  law. 

Attorney-Generalv.  Downing  571 

22.  The  surrender  of  a  copyhold  will 
not  be  supplied  in  favour  of  a  charity, 
where  there  are  prior  limitations  571 

23.  Devise  to  charity  to  be  laid  out  at 
discretion  of  three  executors,  two  die, 
the  survivor  may  distribute;  but  if 
he  misbehave,  the  Court  can  controul 
the  direction  of  the  charity. 

Attorney-General  v.  Glegg  58& 

24.  Devise  of  residue  of  lands,  &c.  to 
charitable  and  pious  uses  generally, 
not  void  ;  but  crown  may  appoint. 

Attorney-Generalv.  Herrick  712 

25.  So  if  charitable  object  be  uncertain, 
the  crown  shall  appoint  ib. 

26.  Devise  of  lands  to  be  sold,  and  part 
of  the  money  arising  by  sale  to  go  to 
charitable  uses,  and  the  residue  of 
the  money  is  given  over.  So  much 
as  is  given  in  mortmain  shall  lapse 
to  the  heir,  and  not  go  to  the  re- 
siduary legatees. 

Gravenor  v.  Ilallum  643 

27.  The  definition  of  a  charity  is  a  gift 
to  a  general  public  use  652 

28.  Bequest  of  1,000/.  by  sale  of  lands 
to  be  applied  in  water  works  for  use 
of  inhabitants  of  a  town,  is  a  public 
charitable  use. 

Jones  V.  Williams  651 


CHAPvTER. 

1.  Where  power  is  reserved,  by  charter 
of  corporation,  to  the  crown  to  alter, 
vary,  and  make  new  laws,  whether 
crown  can  make  new  laws  to  have 
a  retrospective  operation  640 
/ 

CHILD.— CHILDREN. 

See  Appointment,  1,  2. — Articles,  4. 
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— -BeqXjest,  4,  6,  7,  8,  21,  24.—Con- 
VEYANCE,  2.— Devise,  18,  22, 27,28. 
— Legacy,  (vested  or  contingent,) 
^,  3,  4, 7.  (ADEMPTION,  6.) — Parent 

AND  CHILD. 

1.  Younger  child  never  considered  as 
eldest,  but  between  parent  and  child, 
or  those  who  stand  in  loco  parentis^ 
not  in  case  of  a  provision  by  a 
stranger. 

Hall  v.  Hewer  204 

2.  The  Court  will  supply  a  defective 
conveyance  in  favour  of  a  child  251 

3.  Bequest  to  children,  held  to  extend 
to  grandchildren,  and  great  grand- 
children. 

Wythe  V.  Thurhton  555 

4.  Bequest  to  children,  held  to  extend 
to  grandchildren,  there  being  no 
child. 

Gale  V.  Bennett  681 

5.  Bequest  to  grandchildren :  great 
grandchildren,  held  under  the  circum- 
stances, to  take  ;  but  not  great  grand- 
children by  marriage. 

Hussey  v.  Dillon  603 

6.  Devise  to  son,  and  if  he  die  under 
twenty-one,  and  testator's  wife  shall 
be  enseint  at  his  death  with  other 
child  or  children,  then  to  such  at 
twenty-one.  Held,  children  born 
after  will,  and  before  death  of  testa- 
tor, took. 

White  y.  Barb ei^  701 

7.  Equity  interferes  in  execution  of  a 
power  in  favour  of  children  747 

CIIIN-A. 

See  Furniture. 

CHIMNEY  PIECES. 
See  Freehold,  3. 

CIIOSES  IN  ACTION. 
See  Husband  and  wife,  7,  14. 

CHURCH. 
Is  not  prejudiced  by  length  of  time  511 


CHURCHWARDENS. 

Are  not  a  corporation  to  take. 

Gravenor  v.  Hallum  644 

CLEAR. 
See  Jointure,  2. — Power,  16,  21. 

CODICIL. 

See  Republication. — Will,  Revoca- 
tion. 

1.  Every  codicil  properly  attested,  is  a 
republication  of  the  will        452,  97 

2.  If  a  will  properly  executed,  charges 
real  estate  with  all  legacies  which 
testator  shall  after  bequeath  by  any 
codicil;  a  codicil,  tliough  not  exe- 
cuted according  to  the  Statute  of 
Frauds,  is  sufficient  (o  charge  the 
real  estate  with  a  legacy  given  by 
that  codicil  41 

3.  Devise  of  residue  to  A.  and  B.  :  co- 
dicil revokes  every  legacy,  thing, 
and  part  to  A,  B.  shall  take  the 
whole. 

Humphrey  v.  Tayleur  136 

4.  A  codicil  confirms  a  will  devising 
land;  with  respect  to  the  land,  the 
will  still  takes  effect  from  the  mak- 
ing. 

Attorney-Generalw.  Heartwell  452 

5.  Will  revoked  by  a  subsequent  con- 
veyance, a  codicil  directed  to  be  an- 
nexed to  the  will,  and  taken  as  part 
of  it,  sets  up  the  will  again. 

Jackson  v.  Hurlock  488 

6.  Codicil  does  not  operate  as  a  repub- 
lication of  a  will,  unless  annexed  to 
it,  or  its  contents  shew  the  intention. 

Attorney-General  y.  Dozening  573 

7.  Devise  of  residue,  real  and  personal, 
after  payment  of  debts  and  legacies. 
Legacy  by  codicil  not  attested,  to 
charge  land,  may  be  raised  on  the 
land  from  the  general  charge  in  the 
will. 

Hannis  v.  Packer  556 

8.  A  codicil  is  part  of  the  will  453 

COIN. 

Sec  Anvi  ity,  5, 
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COLLATION. 

1.  If  a  bishop  has  a  right  of  collation  in 
his  own  diocese,  and  dies  before  col- 
lation, it  goes  to  the  crown  101 

COLLEGE. 
See  Charity,  16. 

COLLIERY. 

See  Mines,  4. 

1.  Is  not  only  an  enjoyment  of  the  es- 
tate, but  in  part  carrying  on  a  trade, 
and  see  2  Atk.  630.  114 

COLONIES. 

See  Administration,  1. 

1.  A  will  of  lands  lying  in  any  of  the 
colonies,  is  not  triable  in  Westmin- 
ster Hal!. 

Pike  V.  Hoare  430 

COMMISSION. 
See  De  bene  esse. 

1.  A  commission  to  take  an  answer  of 
a  person  resident  in  a  foreign  country 
at  war  with  us,  must  be  executed  in 
that  very  country. 

 V.  Komney  62 

2.  A  commission  to  examine  witnesses 
resident  in  a  country  at  war  with  us, 
must  be  executed  at  the  nearest 
neutral  port  ib. 

COMMISSION  IN  THE  ARMY. 

1.  Money  given  to  procure. — See  Pub- 
lic POLICY,  1. 

COMMISSIONERS. 

See  Bill,  7. 

1.  Acting  commissioners  of  a  navigation, 
under  an  act  of  parliament,  are  all 
personally  liable  to  a  person  with 
whom  the  commissioners  contracted 


to  perform  work  on  the  undertaking. 

Horsley  v.  Bell  770 
2.  And  the  person  may  have  account  in 
equity  against  the  commissioners  773 

COMMITTEE. 
See  Lunatic. 

COMMON  PLEAS. 
See  Mistake,  2. 

COMMON,  TENANT  IN. 

See  Copyhold,  20. — Limitation,  13, 
14. — Recovery,  3. 

1.  One  tenant  in  common  consent  to  a 
decree  for  sale  of  whole  estate,  he  is 
bound  by  it. 

Bradish  v.  Gee  229 

2.  There  cannot  be  a  limitation  on  a 
tenancy  in  common. 

Garden  v.  PiiUeney  502 

3.  Devise  of  profits  of  lands  in  trust 
for  six  children,  to  be  distributed  in 
joint  and  equal  proportions.  Held, 
a  tenancy  in  common. 

Ettricke  v.  Eftncke  656 

COMPENSATION. 
See  Agreement,  1. — Condition,  2. 

COMPOSITION. 

See  Tithes,  9. 

1.  Voluntary  composition  for  a  debt, 
the  terms  must  be  strictly  complied 
with  332 

CONDITION. 

See  Bequest,  28. — Legacy,  5. — Mar- 
riage, 1,  2.  —  Marriage  settle- 
ment, 15. 

1.  Notice  must  be  given  to  heir,  of 
condition  to  work  a  forfeiture;  but 
not  to  a  stranger. 

Burlton  v.  Humfrey  259,  and 
see  513 

2.  Equity  will  relieve  in  all  cases 
where  a  person  has  broken  a  con- 
dition, and  forfeited  a  penalty,  if 
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there  can  be  a  compensation. 

Northcote  v.  Duke  514 

3.  An  executor  the  same  as  an  heir, 
must  have  notice  of  a  condition,  to  be 
subject  to  a  forfeiture  for  breach  of 
it  513 

4.  Where  a  man  gives  away  what  is  not 
his  own,  and,  at  same  time,  gives  to 
the  person  to  whom  it  belongs  some 
other  thing,  there  is  a  tacit  condition, 
that  the  person,  to  whom  it  belongs, 
release  his  right  to  it,  if  he  take  the 
thing  given  to  him  658 

5.  But  this  condition  is  not  a  condition 
precedent  ib. 


CONDUIT. 

See  Partition,  5. 

CONSIDERATION. 
See  Purchase,  3,  5. — Purchaser,  9. 

1.  Marriage  is  a  good  consideration 
within  Stat.  13  Eiiz.  598 

2.  Marriage  is  a  valuable  consideration 

339 

3.  Blood  is  not  a  good  consideration 

599 

CONSIGNOR  AND  CONSIGNEE. 

See  Stotpage  in  transitu. 

CONSTRUCTION. 
See  Grant. — Will,  construction  of. 

1.  In  all  grants  and  devises,  the  law 
looks  to  the  intent  of  the  grantor  or 
devisor,  and  will  uphold  the  general 
and  primary  intent,  though  there  be 
a  variance  in  circumstances  138,377 

2.  In  construction  of  wills,  tlie  inten- 
tion governs,  and  particular  words 
are  to  be  construed  agreeably  to  that 
intention  206 

3.  The  word  in  a  will  construed 

Burleton  v.  Uumfrey  258 

4.  In  a  trust  executed,  the  construction 
is  the  same  in  equity  as  at  law  on  a 
legal  limitation  362 

CONTINGENCY. 
See  Portions,  I. — Will,  8. 


1.  Contingency  of  dying  without  issue 
living  at  the  death,  confined  to  the 
next  limitation,  and  held  not  to  ride 
over  all  the  subsequent  limitations. 

Letheulier  v.  Tracey  204 

2.  A  devise  of  a  contingency  of  a  free- 
hold is  not  with  the  Statute  of  Wills 

29 

CONVEYANCE. 

See  Fraud,  5. — Secret  conveyance. 
— Voluntary  conveyance, 

1.  The  Court  will  supply  a  defective 
conveyance  in  favour  of  a  child  251 

2.  But  there  is  no  case  where  the  Court 
would  decree  satisfaction  out  of  assets, 
if  the  father  had  no  title  to  the  thing 
conveyed  to  his  child  251 

3.  It  is  the  constant  rule,  where  a  per- 
son has  a  power  to  give,  and  makes 
a  defective  conveyance  to  charitable 
uses,  to  supply  it  as  an  appointment 

352 

4.  A  devise  by  A.  of  lands  of  which  he 
has  made-a  previous  secret  convey- 
ance.   See  Devise.  13 

5.  Conveyance  for  an  under  value  will 
be  directed  to  stand  as  security  for 
the  money  advanced  235 

COPPERS. 

See  Engines,  1. 

COPYHOLDS. 

See  Customary  freeholds.  —  Feme 
covert,  8,  9.  —  Freebench.  —  In- 
tention, 1. — Resulting  trust,  3. 

1.  Equity  will  relieve  against  a  for- 
feiture of  copyholds  332 

2.  Resulting  trusts  of  copyholds  are 
Avithin  the  Statute  of  P'rauds. 

But  see  note  (2)  there  152 

3.  Stat.  14 Geo.  2.  c.  20.  does  not  ex- 
tend to  copyholds  ib, 

4.  Copyholds  are  subject  to  trusts  de- 
clared on  them  as  well  as  freeholds. 

I  Hilton  v.  llinion  278 

5.  Copyhold  lands  are  not  devisable  by 
will  300 

6.  Will  devising  all  r(  al  estate,  held 
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not  to  pass  copyholds  bought  after 

299 

7.  Lands  surrendered  to  use  of  will,  do 
not  pass  by  the  will,  but  are  as  if  in- 
serted in  the  surrender  300 

8.  Surrender  of  copyhold  to  such  uses 
as  by  wilV'shall  appoint,  does  not  give 
effect  to  will  made  before. 

Warde  v.  Warde  299 

9.  Surrender  to  use  of  will,  is  ambulatory 
and  fluctuating,  till  some  further  act 
is  done  to  complete  it  628 

10.  Surrender  to  use  of  will  to  be  pub- 
lished in  presence  of  three  witnesses; 
held  copyholds  did  not  pass  by  a 
will  devising  them,  but  not  attested. 

Godwin  V.  Kilsha  684 

11.  Lands  surrendered  to  Lord,  to  use  of 
will,  are  not  vested  in  him  as  a  trustee 

628 

12.  When  the  fee  simple,  &c.  of  a  copy- 
hold is  by  surrender,  limited  to  use 
of  a  will,  the  fee  remains  in  the  copy- 
holder, and  is  not  vested  in  the  lord 

629 

13.  Where  the  legal  estate  is  in  trustees, 
copyhold  land  will  pass  under  will  of 
cestui   que  trust  without  surrender 

93 

14.  Whether  under  the  words  "  all 
the  rest  of  my  estate  and  fortune^^ 
in  a  will,  copyholds  pass,  qucere  275 

15.  Generally  words  /^wo?,"  or  "e*- 
tate^^  will  not  pass  copyholds,  unless 
there  be  some  indication  of  intention 

275 

16.  A  surrender  to  use  of  will  is  such 
an  indication  ih* 

17.  Custom  was  to  grant  for  three  lives, 
A.  was  last  life,  and  obtained  a  grant 
to  two  other  persons,  he  paying  the 
fine  ;  on  AJ's  death,  his  personal  re- 
presentative held  entitled  to  the 
copyhold  estate. 

Withers  v.  Withers  151 

18.  Custom  to  bar  feme  covert  of  dower 
without  surrender  and  private  exa- 
mination, would  be  bad  629 

19.  Where  custom  is  to  bar  entail  by 
surrender,  and  not  by  fine,  &c.,  sur- 
render to    use  of  will  bars  entail. 

Moore  v.  Moore  279 

20.  Two  tenants  in  common  of  a  copy- 
hold estate,  agree  on  a  partition,  each 
surrenders  the  part  allotted  to  the 


other.  Held,  the  entail  w;as  barred 
only  as  to  a  moiety. 

Oakley  v.  Smith  368 
21.  Surrender  of  a  copyhold  not  sup- 
plied in  favour  of  a  charity  where 
there  are  prior  limitations  671 

COPYRIGHT. 
See  Literary  property. 

CORPORATION. 
See  Notice,  1. 

COSTS. 

See  Appeal,  4,  5. — Bill,  3. — Elegit, 
tenant  by,  1. — Partition,  3. 

1.  The  amount  of  the  plaintiff's  de- 
mand below  the  dignity  of  the  Court, 
his  bill  dismissed  with  costs. 

Jesus  College  v.  Bloom  57 

2.  In  cases  of  appeal  from  the  Rolls^ 
though  there  may  have  been  two  de- 
faults, yet  on  petition  for  appeal, 
the  Court  will  not  oblige  the  party 
to  pay  costs  91 

3.  A  rehearing  ordered  after  a  decree 
nisi^  made  absolute  upon  terms  as  to 
costs.   Cunningham  v.  Cunningham 

92 

4.  Decree  nisi  made  absolute  on  cause 
not  being  shewn,  application  for  re- 
hearing without  costs  of  default  re- 
fused, and  cause  ordered  to  be  re- 
heard on  payment    of   such  costs. 

Foylv.  Foyl  cited  91 

5.  Bill  by  next  of  kin  to  have  residue, 
where  they  were  clearly  excluded  by 
the  will,  dismissed  without  costs,  the 
personalty  being  very  large. 

Humphrey  v.  Tayleur  139 

6.  Costs  ordered  of  a  reference  for 
maintenance  on  petition  without  suit. 

Ex  parte  Thomas  146 

7.  Bill  for  inspection  of  title-deeds  by 
disinherited  heir  at  law,  dismissed 
without  costs. 

Leman  v.  Alie  163 

8.  If  heir  at  law  bring  bill  for  discovery, 
it  is  not  of  course  that  he  shall  pay 
costs;  but  he  shall  be  allowed  to 
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amend,  and  pray  inspection  of  deeds 

162 

D.  Testator,  by  will,  gives  certain  le- 
gacies out  of  a  sum  due  on  mortgage, 
and  the  residue  of  mortgage  money 
to  and  bequeaths  the  residue  of 
general  personal  estate  to  B.  Bill  by 
executors  for  direction  as  to  payment 
of  the  legacies.  Held,  costs  should 
be  paid  out  of  the  general  residue. 

Dowset  V.  Sweet  175 

10.  Costs  on  bill,  by  purchasers  of  es- 
tates, devised  to  be  sold  for  payment 
of  debts,  and  legacies  to  be  indemni- 
fied against  debts. 

Rogers  v.  Skillicorne  189 

11.  Where  plaintiff  is  not  entitled  to 
relief,  but  defendant  does  not  rest  his 
defence  on  the  right  ground  ib. 

12.  Bill  to  perpetuate  testimony,  if 
cause  is  set  down  to  be  heard,  bill 
will  be  dismissed  with  costs. 

Anon.  237 

13.  In  cases  of  partition,  each  party  must 
be  at  equal  expense,  though  their  in- 
terest be  ever  so  unequal. 

Parker  v.  Gerrard  237 

14.  On  exceptions  allowed  to  Master's 
report,  that  bill  is  scandalous,  and 
ineffectual,  plaintiff  shall  have  the 
costs  of  the  reference. 

Bromfield  v.  Chichester  464 

15.  Costs  shall  not  be  given  on  excep- 
tions to  Master's  report  of  irregularity 
being  allowed.  See  ib.  and  cases 
there. 

16.  Costs  on  a  bill  by  mortgagee  of 
stipend  in  lieu  of  tithes,  bisl\pp  and 
judgment-creditor  parties. 

Errington  v.  Howard  487 

17.  Bill  by  residuary  legatee  for  plate, 
&c.  in  testator's  house,  against  de- 
fendant claiming  under  a  bequest  to 
him  of  household  furniture  ;  decree 
for  defendant,  but  costs  denied  him 
out  of  the  estate. 

KcHy  V.  Powlcit  611 

18.  Where  tenant  by  elegit  has  receivf  d 
rents  and  i)rofits  beyond  tiie  debt,  he 
shall  account,  but  not  pay  costs. 

Ozoen  v.  Grijifh  520 

19.  Appeal  allowed  for  costs  only  by 
tenant  by  elegit.  ib. 


COVENANT. 

See  Articles,  2. — Heir,  11. — Lease, 
10,  14. — Personal  estate,  5,  9. — 
Release,  2.— Tenant  in  tail,  5. 

1.  Covenant  for  a  settlement  by  a  per- 
son having  a  power  to  jointure  land, 
is  a  specific  lien  on  the  power  or 
land. 

Vernon  v.  Vernon  5 

2.  A  covenant  may  operate  as  a  release, 
as  covenant  not  to  sue  on  a  bond  250 

3.  Relief  against  breach  of,  see  Agree- 
ment, 1,  2,  3. 

4.  Covenant  by  lessee  not  to  assign 
without  licence,  does  not  bind  the 
assignee  of  lessee  under  a  commission 
of  bankrupt. 

Philpotv.  Hoarc  481 

5.  Covenant  for  quiet  enjoyment  in  a 
lease,  does  not  oblige  lessor  to  rebuild; 
but  on  action  for  rent,  the  Court  would 
restrain  till  house  was  rebuilt. 

Brown  v.  Quilter  621 

6.  Two  persons  buy  estates  subject  to  a 
mortgage,  made  by  the  former  own- 
ers, take  upon  themselves  different 
mortgages,  and  covenant  with  each 
other  for  payment  of  them.  They 
do  not  by  that  make  their  personal 
estate  liable  173 

7.  No  case  where  relief  has  been  given, 
in  equity,  for  satisfaction  merely  on 
an  implied  covenant. 

Saltern  v.  Melhuish  257 

8.  The  words  granf^  and  "  demisc^^^ 
are  implied  covenants,  with  this  dis- 
tinction, that  if  there  are  covenants 
in  the  same  deed  from  the  same  per- 
son, by  which  he  covenants  in  a  more 
restrained  manner,  that  will  restrain 
the  general  elfect  of  those  words  250 

9.  Bill  filed  by  lessor  for  arrears  of  rent, 
and  satisfaction  for  breaches  of  cove- 
nant. Held,  the  breaches  of  covenant 
must  be  tried  by  a  quantum  (/(nufi;- 
nificatus. 

Phi/pot  v.  Iloarc  181 

COUNSEL. 
Sec  Appeal,   3. — Notice,  13. — Ki:- 

IIEAUINC^,  1. 
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1.  Proliibited  from  practicing  at  the 
bar  for  being  party  to  the  marriage  of 
a  ward  of  Court  304 

CREDITORS. 

See  Administrator,  1. — Bill,  6,  9. — 
Judgment  debts,  1,  2. — Marriage 

settlement,  2,  5,  6.  mortgage,  5, 

8, 12, 1 3, 16.— Notice,  12— Papist, 
1.^ — Purchaser. 

1 .  Voluntary  conveyance  is  void  against 
creditor. 

Peal  V.  Powell  388 

2.  A  vokmtary  gift  to  a  child  by  a  pa- 
rent, is  void  against  creditors  under 
the  Stat.  13  Eliz.  c.  5. 

Partridge  v.  Gopp  599 

3.  The  fraudulent  intent  of  a  gift  may 
be  collected  from  the  magnitude  and 
value  of  the  gift.  zb. 

4.  Marriage  is  a  good  consideration 
within  Stat.  13  Eliz.  c.  5.  ib. 

5.  It  is  not  necessary  in  order  to  make 
a  gift  void  within  stat.  13  Eliz.  that 
person  receiving  the  gift  should  know 
that  the  donor  is  insolvent ;  it  is  the 
motive  of  the  giver,  and  not  the 
knowledge  of  the  acceptor,  that 
weighs  599 

6.  Bill  by  creditors  in  the  exchequer, 
and  decree,  other  creditors  bring  bill 
in  Chancery  for  same  purpose ;  and 
an  account  is  decreed. 

Coys  game  v.  Jones  613 

7.  Devise  for  payment  of  debts,  and 
devisee  sells,  pending  a  suit  by  cre- 
ditor for  sale  ;  the  sale  is  void. 

Walker  v.  Smalwood  676 

8.  Creditors  under  a  trust  deed,  stand  in 
the  same  situation  as  creditors  under  a 
commission,  as  respects  the  vendor's 
lien  on  an  estate  purchased  by  the 
debtor  -  726 

9.  If  vendor  take  security  for  the  pur- 
chase money,  there  is  no  reason  why 
Court  should  assist  him  against  cre- 
ditor of  the  purchaser. 

10.  Equity  interposes  in  the  execution 
of  a  power  in  favour  of  creditors  747 

CROSS  CAUSE. 
Evidence,  4. 


CROSS  REMAINDERS. 

1.  Devise  to  first  and  other  sons,  and 
in  default,  to  daughters  in  tail  as  te- 
nants in  common,  and  in  default  of  such 
issue,  over ;  raises  cross  remainders 
between  the  daughters. 

Wright  V.  Englejield  468 

2.  Articles  on  marriage  for  settling 
land  on  all  the  children  of  the  mar- 
riage equally,  as  tenants  in  common, 
and  their  respective  issues ;  and  in 
default  of  such  children,  and  their 
issue,  over.  Held,  there  should  be 
cross  remainders  in  the  settlement  in 
pursuance  of  the  articles. 

Tzoisden  v.  Locke  665 

3.  There  cannot  be  cross  remainders  by 
implication  in  a  deed.    In  Ib, 

4.  There  cannot  be  cross  remainders  by 
implication  between  more  than  two 

665 

5.  As  to  cross-remainder,  under  words 
in  a  will,  and  as  to  force  of  word 
"  respective''^  ib, 

CROWN. 
See  Charter,  1. 

CUSTOM  OF  LONDON. 
See  London. 

CUSTOMARY  FREEHOLDS. 
See  Copyhold. — Freebench. 

1.  Devise  of  customary  freehold,  where 
no  custom  fo  surrender  to  use  of  will, 
must  be  according  to  Statute  of 
Frauds. 

Hussey  \.  Grills  301 

2.  Customary  freeholds  and  copyholds 
differ  in  their  nature,  the  former  were 
never  of  base  tenure  ib. 


D. 

DEATH. 

1.  Effect  of  civil  death  where  estate  is 
limited  over  on  death  of  A.  276 

DE  BENE  ESSE. 
1.  The  rule,  that  the  witness  examined 
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to  bene  esse  must  be  seventy  years 
old,  dispensed  with,  the  witness  liv- 
ing in  Virginia. 

Fitzhugh  V.  Lees  65 
2.  Witnesses  examined  de  bene  esse  in 
Sweden^  the  council  of  Sweden  re- 
fused to  let  a  commission  he  executed 
for  examining  them  in  chief,  the  de- 
positions de  bene  esse  may  be  read. 
Gosson  V.  Wordsworth  108 

DEBTS. 

See  Assets  real  and  personal.-— 
Frauds,  statute  of. —  Judgment 
DEBTS. — Promise,  ^. — Purchaser, 
5,  8,  10,  11. — Real  and  personal 
estate,  6,  7,  9.  —  Receipt. — Set- 
off, 1.^ — Specialty  debt. 

1.  A  receipt  given  to  the  debtor  for 
the  money  due,  will  not  discharge 
the  debt,  unless  the  money  is  paid  ; 
but  if  given  to  debtor's  agent  it  will, 
if  it  enables  him  to  impose  on  the 
debtor.  Semble. 

Tolson  V.  Hallett  271 

2.  Where  a  voluntary  composition  for 
a  debt  is  to  be  paid  at  a  day  certain, 
the  terms  must  be  strictly  complied 
with  332 

DECREE. 

See  Appeal,  1,  3,  5. — Common,  te- 
nant IN,  1. — Parties,  3. — Parti- 
tion, 2,  3,  4. — Presentation,  6. 

1.  Where  a  privileged  person  is  de- 
creed to  satisfy,  &c.;  on  refusal,  se- 
questration issues  immediately  after 
writ  of  execution  61 

2.  If  a  party  is  prevented  by  misrepre- 
sentation or  surprize,  from  shewing 
cause  on  a  decree  nisi^  the  proper 
method  is  to  apply  by  motion  to  dis- 
charge the  order  of  confirmation,  and 
to  have  further  day  to  shew  cause  92 

3.  But  where  a  decree  had  been 
made  absolute,  a  rehearing  was  upon 
petition  ordered,  upon  terms  as  to 
payment  of  costs. 

Ciumhighain  v.  Cunniugham  9'2 

4.  The  Lord  ('haticellor  cannot  sign 
and  inrol  a  decree  pending  a  rehear- 
ing before  him  91 


5.  The  general  direction  in  the  decree 
to  apply  assets  in  course  of  adminis- 
tration, does  not  confine  such  appli- 
cation to  legal  course,  but  extends  to 
equitable  assets. 

Hartwell  v.  Chitters  309 

6.  Under  decree  for  foreclosure,  de- 
fendant paid  the  principal,  interest, 
and  costs,  reported  due.  Defendant 
after  filed  a  bill  to  have  part  of  the 
sum  repaid  to  him,  on  ground  of 
usury ;  and  decreed  accordingly, 
though  first  decree  was  pleaded. 

Moore  v.  Battie  372 

6.  Defendants  inrolled  decree  after 
abatement,  and  held  regular. 

Duchess  of  Bucks  v.  Sheffield  586 

7.  Defendant  examined  under  the  usual 
order,  as  a  witness,  may  have  a  de- 
cree against  him  on  matters  to  which 
he  was  not  examined. 

Nightingale  v.  Dodd  583 

8.  For  decrees,  on  bill  for  distribution 
of  a  charity  fund,  where  the  distri- 
bution is  placed  in  discretion  of  trus- 
tees. 

See  Bronsden  v.  Woolridge  507 
Attorney-General  v.  Glegg  584 
Bennet  v.  Honywood  710 

DEEDS. 

See  Evidence. — Parent  and  child, 
2,  3, — Stamp,  1. — Title  deeds. 

1.  Where  deed  is  destroyed,  in  order  to 
have  benefit  of  it,  the  contents  of  it 
must  be  proved,  and  then  the  party 
shall  have  same  relief  as  if  it  were 
produced. 

Saltern  v.  Mclhuish  249 

DEFECTIVE  CONVEYANCE. 

Sec  Conveyance,  1. 

DEFENDANT. 

See  Demurrer,  2. 

1.  A  defendant  having  been  examined 
under  the  usual  order,  as  a  w  itness, 
may  have  a  decree  against  him,  upon 
other  matters,  to  which  he  was  not 
examined. 

Nightingale  v.  Dodd  /)8;? 

2.  Defendant  cannot  be  examined  with- 

62 
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out  leave  of  the  Court. 

Carter  v.  Hazoley^  cited  583 

3.  Exceptions  saved  in  the  order  to  exa- 
mine a  defendant,  is  not  for  his  pro- 
tection, but  for  that  of  other  parties 

584 

4.  Leave  given  to  examine  a  co-defend- 
ant 394 

DELIVERY. 
1.  Of  goods  by  factor,  what  amounts  to. 

See  Factor  5 

DEMURRER. 

See  Resignation  bond,  1. — Solici- 
tor, 4. 

1.  Bill  by  executrix  of  solicitor  to  be 
paid  bills  due  to  solicitor  for  busi- 
ness:— demurrer,  that  remedy  was  at 
law,  or  by  summary  application  to 
the  Court,  allowed. 

Parry  v.  Owen  109 

2.  A  defendant  examined  under  an 
order  of  the  Court,  may  demur  if  ex- 
amined to  matters  wherein  he  is  con- 
cerned. 

Nightingale  v.  Dodd  583 

3.  A  demurrer,  if  bad  in  part,  is  so  for 
the  whole. 

Knight  V.  Moseley  176 

4.  Demurrer  to  discovery,  for  that 
plaintiff  has  not  made  out  such  a 
case  as  entitles  him  to  such  discovery, 
on  arguing  the  demurrer,  the  Court 
being  of  opinion  the  plaintiff  was  not 
entitled  to  relief,allowed  the  demurrer, 
though  it  was  to  the  discovery  only. 

Jefferys  v.  Baldwin  163 

DEPOSIT 
See  Review/  Bill  of,  1. 

DEPOSITIONS. 

See  Reference,  2. — Witness. 

1.  Depositions  suppressed  on  account 
that  the  whole  were  written  down,  in 
the  exact  form  of  it,  by  the  attorney, 
before  it  was  taken. 

Anon,  252 

2.  Deposition  suppressed,  because  the 
interrogatories  were  leading. 

See  Practice  8 


DESCENDANTS. 

1.  Devise  to  the  descendants  of  A.  now 
living  in  or  about  Sevefi  Oaks,  or 
hereafter  living  any  where  else.  Held, 
good  ;  but  that  words  "  now  living''^ 
excludes  grandchildren  born  after 
will  made. 

Crossly  v.  Clare  397 

2.  A  devise  to  descendants  at  large,  is 
good  ib, 

DESCENT. 

1.  There  is  a  distinction  between  tak- 
ing by  descent,  and  by  purchase,  as 
heir  male  of  the  body  ;  in  the  latter 
case  he  must  be  heir  general  as  well 
as  heir  male  10 

2.  Devise  to  sister's  eldest  son,  and  his 
heirs ;  but  in  case  he  should  die 
without  issue,  not  having  attained 
twenty-one,  then  over  ;  he  attained 
twenty-one.  Held,  he  took  by  pur- 
chase, and  not  descent. 

Scott  V.  Scott  383 

DEVASTAVIT, 
See  Executor,  6,  7,  8. 

DEVISE. 

See  Charity.-— Children,  6. — Copy- 
hold, 5,  6, 10, 1 3. — CommoNjTenant 
IN,  3. — Descendants,  1,  2 — Exe- 
cutory devise. — Feme  covert,  4, 
8. — Forfeiture,    1. — Freebench, 

4.  — Furniture. — Jointenant,  1,2, 
3, 5, 6. — Lease,  1. — Legacy,  vested 
OR  contingent,  1,  2,  3,  6,  8. — Mo- 
ney, 2.  —  Mortgage,  5,  6,15. — 
Mortmain,  6,  7,  8,  18,  19,  20,21, 
22,  23,  29,  30,  31,  33. — Presenta- 
tion, 10, 1 1, 12. — Recommendatory 
words,  1. — Residue. — Settlement, 

5,  6,  7,  10. — Tenant  in  tail. — 
Will,  words  in. 

1.  Courts  of  equity  determine  on  de- 
vises of  legal  estates,  the  same  as 
courts  of  law  344 

2.  A  devise  of  lands  is  not  properly  a 
will,  or  like  the  Roman  testament ; 
— not  an  institution  of  an  heir,  but  a 
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new  limitation  of  estate  by  a  revoca- 
ble act  618 

3.  Devise  of  "  my  estate^''  passes  a  fee 
simple  in  land. 

Macree  v.  Tall  182  1 

4.  Every  devise  of  land  is  specific  173 

5.  A  devise  of  the  rents  and  profits  is  a 
devise  of  the  land  itself,  24,  95 

6.  A  devise  of  a  contingency  of  a  free- 
hold is  not  within  the  Statute  of  Wills 

29 

7.  A  devise  over,  upon  an  event  to 
elude  the  effect  of  the  law  of  forfei- 
ture, is  void. 

Carte  v.  Carte  32 

8.  If  one  articles  for  purchase  of  an  es- 
tate, and  before  conveyance  devises, 
the  devisee  shall  have  the  land,  and 
the  money  shall  be  paid  out  of  the 
personal  estate  119 

9.  So,  if  one  articles  and  devises,  and 
the  legal  estate  is  conveyed  to  him 
before  his  death  119 

10.  By  devise  of  land  mortgaged  in  fee, 
nothing  passes  but  the  equity  of  re- 
demption :  if  mortgaged  for  years, 
the  reversion  also  passes  174 

11.  Devise  of  lands  "  which  he  has  be- 
fore given  to  A.  in  case  he  die  with- 
out issue,"  to  I>,5  is  a  devise  by  im- 
plication to  A, 

Dibin  v.  Walker  666 

12.  A.  having  freehold  and  leasehold 
estates,  devises  all  his  manors,  mines 
of  coal  and  lead,  to,  &c.  Held,  lease- 
hold as  well  as  freehold  passed. 

Lowthcr  V.  Cavendish  357 

13.  A.  makes  a  secret  conveyance  of 
his  estate  for  a  particular  purpose, 
but  keeps  possession  till  his  death. 
A  subsequent  devise  of  the  same  es- 
tate held  good,  under  the  circum- 
stances. 

Birch  V.  Blagrave  265 

14.  Devise  of  an  option  to  trustees,  re- 
gard being  had  in  the  disposition  of 
it  according  to  their  discretion,  to 
testator's  eldest  son,  and  otiier  per- 
sons named,  held  a  personal  trust, 
and  that  one  of  the  trustees  miglit 
present  the  other,  who  was  within 
the  description  of  the  trust. 

Potter  V.  Cliapman  99 
15-  Devise  of  freehold  and  copyhold 
estate,  part  of  which  consisted  of  a 


brewhouse  and  malthouse,  then  in 
lease  with  the  plant  and  utensils ; 
held,  that  the  plant  passed. 

Wood  V.  Gaynon  396 
6.  One  devises  to  M.  all  his  freehold, 
copyhold,  and  leasehold  estates  in 
Essex,  and  the  rest  of  his  estate, 
both  freehold  and  leasehold  to  F.: 
he  had  freehold  and  leasehold  in 
Middlesex,  but  no  copyhold  out  of 
Essex.  Held,  that  M.  took  the  fee 
in  the  freehold  and  copyhold,  and 
the  absolute  property  in  the  lease- 
hold in  Essex. 

Macree  v.  Tall  182 

17.  If  devise  of  land  is  revoked,  or 
does  not  take  place,  the  land  does 
not  pass  by  the  residuary  clause. 

Watson  V.  Lincoln  328 

18.  Devise  of  residue  of  real  and  per- 
sonal estate,  after  provision  made  for 
payment  of  annuities  and  legacies,  to 
the  child  or  children  of  J.  S.,  and  in 
case  she  die  without  issue,  to  B. 
Held,  the  intermediate  profits  till 
child  born,  shall  go  to  the  residuary 
devisees,  and  not  the  heir  at  law  96 

19.  Devise  of  real  and  personal  estate 
to  trustees,  their  executors,  adminis- 
trators, and  assigns,  out  of  rents  and 
profits,  to  pay  certain  annuities  and 
legacies.  Held,  a  trust,  and  not  a 
chattel  interest  in  the  trustees. 

Gibson  v.  Rogers  92 

20.  Devise  to  A.  and  B.  in  trust  for 
testator's  younger  son,  till  he  attained 
twenty-one,  and  then  the  trust  to 
cease.  Held,  that  son  took  fee  at 
twentv-one. 

Peat  V.  Pozccll  388 

21.  Devise  to  A.  and  Zi.,  and  their 
heirs,  and  for  want  of  such  heirs, 
then  to  the  heirs  of  testator's  other 
children.  Held,  a  joint  estate  in  fee 
in  A.  and  B.  A.  having  died  in  life 
of  testator,  the  whole  survived  to  B. 

I  Pickering  v.  Tozcers  364 

22.  Devise  to  A.  for  life,  and  then  to 
her  children.  Held,  a  child  born 
after  death  of  testator  was  entitled. 

(foodicin  V.  Goodicin  cited  335 

23.  Devise  to  A^  and  the  heirs  of  his 
body,  the  males  having  the  prefer- 
ence, and  succeeding  according  to 
birth  ;  and  to  trustees  to  preserve, 
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&c.  during  the  life  of  A.    Held,  A. 
took  an  estate  tail. 

Sayer  v.  Masterman  343 

24.  Devise  to  trustees  in  trust  by  rents 
and  profits,  sale,  or  mortgage,  to  pay 
debts  and  legacies,  which  personal 
estate  should  not  be  sufficient  to  pay; 
and  subject  thereto,  and  in  case  2\  IB. 
should  attain  twenty-one,  in  trust  for 
him,  his  heirs  and  executors;  the  rents 
and  profits  till  T.  B.  attain  twenty- 
one,  are  not  undisposed  of,  but  pass 
by  the  devise  to  the  trustees 

Fopham  v.  Lord  Aylesbury  69 

25.  If  estate  be  devised  in  trust  to  pay 
debts  and  legacies,  and  nothing  said 
of  the  surplus,  but  that  heirs  shall 
take  nothing,  devisee  shall  have  the 
surplus  137 

26.  Devise  to  two  sons,  and  their  issue, 
of  two  estates,  with  cross  remainders, 
with  proviso,  that  in  case  either  die 
without  issue,  the  surviving  brother 
should  pay  2,000/.  to  A.  One  bro- 
ther dies,  leaving  two  sons,  and  after 
the  other  dies  without  issue.  Held, 
the  2,000/.  should  be  raised. 

Toilet  V.  Toilet  178 

27.  Devise  to  A.  for  life,  and  after  her 
death  to  and  her  children,  or  such 
of  them  as  shall  be  then  living ;  the 
children  take  vested  interests,  and 
if  any  die  in  lifetime  of  the  sur- 
vivors shall  take  whole  among  them. 

275 

28.  Devise  of  real  estate  to  A.  for  life, 
and  after  her  death,  without  issue,  to 
sell,  and  divide  the  money  among  all 
and  every  the  children  of  testator's 
two  sisters  :  a  child  born  after  death 
of  testator,  but  during  life  of  A. 
Held,  entitled  on  death  of  with- 
out issue. 

Bartlett  v.  Hollester  334 

29.  Devise  to  A.  and  B.  jointly,  and 
B.^s  name  is  after  erased,  A.  shall 
have  the  whole  138 

30.  Devise  after  two  estates  tail  to  A., 
and  his  heirs,  on  condition  he  pay 
100/.  to^.  on  coming  into  possession, 
and  for  nonpayment,  the  estate  to  go 
to  B. :  before  the  remainder  came 
into  possession,  B.  died.  Held,  his 
executors  were  entitled  to  the  100/. 

Embrey  v.  Martin  230 


31.  Devise  to  A,  for  life,  remainder 
over,  and  ultimate  remainder  to  B. 
in  fee,  with  a  direction  to  trustees 
out  of  personal  estate,  to  raise  400/., 
and  lay  out  same  in  land  or  other  se- 
curities ;  remainder  comes  into  pos- 
session in  B.,  the  money  not  beiiag 
invested  in  land,  B.  under  age,  de- 
vises all  his  estate.  Held,  400/. 
passed  by  his  will  as  money. 

Earlom  v.  Saunders  242 

32.  Devise  of  lands  charged  with  le- 
gacies in  mortmain,  the  legacies  sink 
for  the  benefit  of  the  devisee. 

Jackson  v.  Hurlock  488 

33.  Devise  to  trustees  does  not  become 
void  by  the  death  of  trustee  in  the 
lifetime  of  the  testator;  but  heir  at 
law  is  considered  as  trustee. 

Attorney-General  v.  Downing  550 

34.  Testator  enumerating  mortgages, 
&c.  due  to  him,  gives  out  of  interest 
annuity  to^.  for  life  ;  after  her  death, 
directs  the  securities  to  be  vested  in 
trustees  for  charitable  purposes;  mort- 
gages, &c.  are  paid  off,  and  new  ones 
taken.  Held,  bequest  of  amount  of 
value  of  the  securities  to  be  made 
good  out  of  general  assets. 

Attorney-General  Y.  Parkin  566 

35.  Devise  to  S.  for  life,  remainder  to 
his  eldest  son,  and  his  issue,  and  for 
want  of  issue  of  S.,  to,  &c.  S.  died 
without  issue.  Held,  he  took  an  es- 
tate tail  in  remainder. 

Stanley  v.  Lenfiard  355 

36.  Devise  to  A.  for  life,  remainder  to 
his  issue  male,  and  his  and  their  heirs, 
share  and  share  alike,  and  for  want 
of  such  issue  male,  to  his  issue  female, 
and  her  and  their  heirs,  remainder  to 
B.y  and  his  heirs,  with  proviso,  that 
if  A.  or  his  issue,  &c.  should  alien 
mortgage,  &c.  they  should  pay  2,000/. 
to  the  next  in  remainder,  and  charge 
the  land  with  the  same.  Held,  A. 
took  an  estate  tail,  and  that  the  pro- 
viso was  repugnant. 

Ki?ig  V.  Burchell  379 

37.  Devise  to  testator's  eldest  son,  and 
his  heirs  ;  but  in  case  he  should  die 
without  issue,  not  having  attained 
twenty-one,  then  over.  He  attained 
twenty-one.  Held,  he  took  by  pur- 
chase, and  not  by  descent. 

Scott  V.  Scott  383 
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38.  One  devises  freeholds  to  certain 
uses,  and  bequeaths  a  leasehold  to 
trustees  to  convey  to  same  uses,  so 
that  they  shall  not  be  separate  A 
recovery  of  the  freehold  revokes  the 
devise  of  the  freehold,  and  of  the 
leaseholds  also. 

Barley  v.  Barley  653  contra  on 
appeal. 

39.  Devise  to  A.^  the  testator  at  same 
time  devises  av/ay  what  is  not  his, 
but  belongs  to  B. 

See  Condition  4,  5 

40.  Devise  of  all  to  wife,  that  she  might 
give  her  children  such  fortunes  as  she 
should  think  proper,  or  they  deserve. 
Appointment  of  one  guinea  to  one, 
and  rest  to  the  other  children,  sup- 
ported. 

Burrell  v.  Burrell  660 

41.  One  devises  to  his  son,  and  if  he 
die  under  twenty-one,  and  testator's 
wife  shall  be  enseint  at  his  death 
with  other  child,  then  to  such  at 
twenty-one,  but  if  not,  over.  Two 
children  were  born  after,  in  life  of 
testator.  Held,  to  take  under  the 
devise. 

White  V.  Barber  761 

42.  A  devise  to  testator's  heir  at  law, 
after  death  of  his  wife,  excludes  the 
heir  during  life  of  the  wife,  and  gives 
her  an  estate  for  life  by  implication. 
Newcomen  v.  Bethlem  Hospital^  Ap- 
pendix (A.) 

43.  A  mere  recital,  does  not  amount  to 
a  devise  281 

DEVISEE. 

Sec  CiiAiiGE,  1. — Feme  covert,  4. — 
Paraphernalia,  2. 

1.  A  specific  devisee  of  a  mortgage,  is 
not  bound  by  an  account  settled  be- 
tween the  representative  of  the  mort- 
gagor and  those  of  the  mortgagee. 

Langley  v.  Lord  Oaiford  17 
But  see  this  case  in  the  Appendix. 
(C.) 

2.  Before  the  statute  of  fraudulent  de- 
vises, the  devisee  of  mortgage  d  land 
could  not  take,  in  prejudice  of  simple 
contract  creditors  174 

3.  Where  the  intention  of  the  testator 


is  to  devise  the  residue  exclusive  of  a 
part  given  away,  the  residuary  devisee 
shall  not  take  that  part  in  any  event. 

Gravenor  v.  Ilallum  645 
See  Heir,  22. — Residue,  9,  10 

4.  If  one  articles  to  purchase,  and  be- 
fore conveyance  devises,  the  devisee 
shall  have  the  land,  and  the  money  shall 
be  paid  out  of  the  personal  estate  1 19 
So  also  if  one  articles  and  devises,  and 
the  legal  estate  is  conveyed  to  him 
before  his  death  ib. 

5.  If  an  estate  be  devised  in  trust  to  pay 
debts  and  legacies,  and  nothing  said 
of  the  surplus;  but  that  the  heir 
shall  take  nothing,  devisee  shall  take 
the  surplus  137 

6.  Devise  of  lands  charged  with  payment 
of  debts  ;  if  devisee  sell  pending  suit 
by  creditors,  the  sale  is  void. 

Walker  v.  Smaltwood  676 

DIRECTIONS. 
See  Further  directions. 

DISCHARGE. 

See  Examination. 

DISCOVERY. 

See  Demurrer. — Parent  and  child, 
3,  4.- — Resignation  bond,  1. 

1.  Where  plaintilT's  title  is  a  legal  one, 
defendant  denying  the  title,  will  not 
be  compelled  to  make  discovery  in 
respect  to  matti  rs  claimed  under  that 
title,  until  plaintiff'  has  established 
his  title  at  law.  But  where  tiie  title 
is  in  equity,  the  Court  will  compel 
such  discovery. 

Northleigh  v.  Luscombc  612 

DISTRIBUTION. 

Sec  Intestati:. 

1.  One  dies  intestate,  having  ])tM;;on;:l 
proptM'ty  in  K/igla/id,  and  abroad. 
Distribution  must  be  according  to 
the  law  of  that  country  whe  re  \\c  was 
resident  when  he  ditul, 

/)*//;•;/  V.  Cole  415 
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DISTRIBUTIONS,  STATUTE  OF. 
See  Relations,  1,  2,  3,  5. 


DIVIDENDS. 

See  Apportionment,  1. 

DONATIO  MORTIS  CAUSA, 

1 .  Whether  a  mortgage  may  be  the  sub- 
ject of  a  donatio  mortis  causa,  qucere. 

Hassell  v.  Tynte  318 

DOWER. 

ElectioNj  5. — Freebench. — Husband 
AND  WIFE,  12.  —  Legacy.  (Abate- 
ment), 1. 

1.  Dower  is  inchoate  by  marriage,  not 
so  freebench  278 

2.  Wife  not  entitled  to  dower  against  a 
purchaser  of  the  inheritance,  who  has 
got  an  assignment  of  a  term  created 
previous  to  right  of  dower. 

Swannock  v.  Lyford  6 

3.  A  doweress  may  redeem  a  term  against 
a  mortgagee  7 

4.  A  doweress  may  remove  a  term  out 
of  the  way  against  an  heir  2&. 

5.  A.  gives  by  will  an  annuity,  and  a 
legacy  to  his  wife,  in  lieu  of  her 
dower  and  thirds.  Held,  on  de- 
ficiency of  assets,  this  should  not 
abate. 

Davenhill  V.  Fletcher  ^44 

6.  One  devises  an  annuity  to  wife  for 
life,  and  subject  to  the  annuity,  gives 
all  his  lands,  &c.  to  trustees  on  other 
trusts.  Wife  shall  not  have  her  dower, 
and  the  annuity  also. 

Villareal  v.  Lord  Galway  682 

7.  Where  there  is  a  bequest  to  wife, 
it  is  the  same  thing  whether  the  testa- 
tor has  said  she  shall  be  barred,  or 
has  so  disposed  of  his  property  as  to 
leave  no  fund  to  answer  the  double 
claim. 

Ibid.  683 

8.  Devise  to  wife  of  annuity  charged  on 


real  estate,  and  subject  thereto,  all 
real  estate  devised  to  A.,  &c.  Held, 
wife  not  entitled  to  dower  and  an- 
nuity too,  though  the  annuity  was 
less  than  the  dower. 

Jones  v.  Collier  731 
9.  A  tenant  for  life,  with  remainder  to 
trustees  to  preserve,  &c.  remainder  to 
first  and  other  sons,  remainder  to  him- 
self in  fee,  his  wife  shall  not  have 
dower  756 

DRAWING. 
See  Prints. 


E. 

EASTER  OFFERINGS. 

1.  Are  due  of  common  right. 

Carthew  v.  Edwards  72 

ECCLESIASTICAL  COURT. 

1.  Sentence  of,  where  evidence  at  law 
and  equity.  Evidence  17,19 

2.  Plea  of  sentence  of.  Plea  6 

3.  Temporal  courts  must  take  notice  of 
the  form  of  sentence  in  ecclesiastical 
court  761 


ECCLESIASTICAL  SURVEY. 
See  Evidence,  12. 


EDUCATION. 

See  Maintenance,  2,  3. 

1.  Provision  for,  not  extended  beyond 
twenty-one,  except  in  a  very  special 
case. 

Knapp  V.  Noyes  663 

ELECTION. 

See  Dower. — Money,  1,  2. 
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1.  Where  money  is  directed  to  be  turned 
into  land,  or  vice  versa,  the  party  in- 
titled  may  elect  in  which  way  he  will 
take  it. 

Bradish  v.  Gee  229 
Ear  lorn  v.  Saunders  242 

2.  Where  money  is  directed  to  be  laid 
out  in  land,  or  any  other  security, 
infant  cannot  elect. 

Ibid.  241 

3.  Money  directed  to  be  laid  out  in 
land,  or  any  other  security  by  trus- 
tees. Held,  they  had  not  power  to 
consider  it  as  money  or  land. 

Ibid.  242 

4.  Heir  at  law  claiming  copyhold  lands, 
because  not  surrendered,  and  also 
claiming  the  residue  under  the  same 
will,  put  to  his  election. 

Unet  V.  Wilkes  430 

5.  Devise  of  rent-charge  out  of  real  es- 
tate to  wife,  during  widowhood.  Wife 
shall  elect  to  take  her  dower,  or  un- 
der will. 

Arnold  v.  Kemp  stead  466 

6.  Legacy  to  A.,  on  condition  of  re- 
leasing claim  on  testator's  estate  within 
certain  time.  A.  takes  the  legacy, 
but  does  not  release.  Held,  he  was 
bound  by  the  election,  and  his  exe- 
cutors must  release. 

Earl  of  Northumberland  v.  Earl 
of  Aylesford  540 

7.  Testatrix  devised  to  A.  an  estate, 
which  she  supposed  she  had  power 
to  dispose  of,  but  had  not.  And  de- 
vises also,  residue  of  her  estate  to  A. 
A.  claimed  the  estate  devised  under 
an  old  entail.  Held,  he  is  not  put 
to  his  election. 

Cull  V.  Shozi)ell  727 

8.  Wliat  acts  may  be  evidence  of  an  in- 
tention to  elect  535,  540 

9.  Fatlior  seised  in  fee  of  some  estates, 
and  of  others  for  life,  with  remainder 
to  his  son  in  tail,  devises  all  to  son 
for  life,  remainder  over,  in  strict  set- 
tlement, on  condition  if  he  do  not 
settle  die  entailed  estate  to  tiic  de- 
vised uses,  then  the  other  estates  to 
go  over  ;  son  acted  under  tlie  will, 
but  did  not  settle.  Hold,  the  estate 
shall  go  as  if  actually  scuttled. 

Ld.  Bcaulieu  v.  Ld.  Cardii^an  533 

10.  One  devises  an  annuity  to  his  wife. 


charged  on  his  real  estate,  and  sub- 
ject thereto,  and  to  another  annuity, 
devises  his  estate  to  A,  Wife  must 
elect. 

Jones  V.  Collier  730 


ELECTION. 

See  Presentation,  3,  4, 5,  6. 

1.  Election  of  vicar  by  trustees,  held 
not  good  for  want  of  notice  of  the 
meeting. 

Wilson  V.  Dennison  82 

2.  Election,  as  well  as  presentation, 
being  requisite,  a  meeting  is  neces- 
sary for  the  election  ib. 

ELEGIT,  TENANT  BY. 
See  Appeal,  4. 

1.  Where  tenant  by  elegit  has  received 
rents  and  profits  beyond  the  debts, 
he  shall  account  to  the  debtor,  but 
shall  not  pay  costs. 

Owen  V.  Griffith  520 


ENGINES. 

1.  Where  engines,  coppers,  &c.  are  the 
principal,  and  the  house  only  the  ac- 
cessory, they  may  be  removed  114 


ENGRAVINGS. 
See  Prints. 

ENQUIRY,  COMMISSION  OF. 
See  Lunatic,  )6. 

EQUITABLE  INTEREST. 

1.  Legal  interest  prevails  against  prior 
equitable  interest. 

JVilson  v.  Stafford  181 

EQUITY. 

Sec  Agreement,  1,  2,  5. — Executor, 
19. — Limitations,  statute  of, 4. — 
Meugek,  4.— Timdeu,  1,  2,  4. 
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1.  Equitas  sequitur  legem. 

2OO5  301,  566 

2.  Many  cases  where  a  man  pays  money 
from  equity  and  conscience,  though 
not  bound  at  law,  such  money  shall 
be  divided  according  to  equity  200 

3.  Modern  methods  of  conveyancing 
not  to  be  construed  to  affect  ancient 
notions  of  equity  288 

4.  Equity  will  relieve  against  almost  all 
penalties ;  as  against  non-payment  of 
money  on  a  certain  day,  &c.  forfei- 
ture of  copyhold,  &c.  332 

5.  In  all  cases  of  condition  broken,  and 
penalty  forfeited,  equity  will  relieve 
if  there  can  be  compensation  613 

6.  Principles  and  rules  of  law  that  have 
been  long  followed,  ought  to  be  ad- 
hered to,  though  not  supported  by 
much  reason. 

Newcomen  v.  Bethlem  Hospital  in 
Appendix  (A.) 

EQUITY  OF  REDEMPTION. 
See  Devise,  10. — Heir,  6. 

1.  Equity,  redemption  of,  a  leasehold 
estate,  is  equitable  assets. 

Hartwell  \,  Chitters  308 

ESTATE. 

1.  Where,  under  the  word  estate^''  in 
a  will,  copyhold  will  pass. 

Bod  V.  Bod  ^75 

2.  Under  a  devise  of  "  all  estates  and 
farms.''''  Held,  that  the  word  estates 
referred  only  to  the  thing,  and  not  to 
the  interest  346 

3.  A  devise  of  "  my  estate^"*  passes  a 
fee  simple. 

Macree  v.  Tall  182 

4.  The  word  "  estate''''  in  a  will,  com- 
prehends both  freehold  and  lease- 
hold 357 

EVIDENCE. 

See  Agent,  2. — Articles,  6. — Deeds, 
1.  —  Defendant.  —  Depositions.  — 
Examination,  1. — Executor,  4. — 
Injunction,  3.  —  Marriage,  6. — 
Marriage  settlement,  9. — Prac- 
tice, 3,  5,  6,7. — Stamp,  1. — Wit- 
ness. 


1.  No  certain  rule,  how  far  at  law  evi- 
dence may  be  admitted  from  notes 

252 

2.  Defendant  cannot  give  evidence  of  a 
title  which  is  not  pleaded,  or  alleged 
in  his  answer  292 

3.  There  is  no  general  rule  of  evidence 
without  exception,  but  this,  to  re- 
ceive the  best  evidence  which  the 
case  will  admit. 

B  owning  v.  Towns  end  594 

4.  The  proofs,  in  a  cross  cause,  cannot 
be  used  in  the  original  cause,  if  the 
same  matter  is  not  in  issue  293 

5.  Evidence  received  that  trust  money 
had  been  laid  out  in  land,  in  order  to 
charge  the  land  with  the  amount. 

Lane  v.  Bighton  410 

6.  Admission  on  the  answer  of  the  per- 
son laying  out  trust  money  in  land, 
is  suflSicient  to  charge  the  land. 

Ri/al  V.  Ryal  cited  413 

7.  As  to  where  an  answer  is  met  by  one 
witness  only. 

See  Witness,  3,  4. — Answer,  7,  8. 

8.  Articles  previous  to  a  settlement, 
cannot  in  general,  be  read  to  con- 
strue the  settlement,  unless  bill  is 
brought  to  rectify  the  settlement,  or 
the  settlement  refers  to  them  146 

9.  Answer  of  a  defendant  as  to  facts 
which  went  to  prove  him  not  guilty 
of  a  breach  of  trust,  refused  to  be 
read,  defendant  being  liable  to  costs 
if  guilty. 

Scroggs  v.  Scroggs  273 

10.  The  general  rule  is,  that  where  a 
positive  denial  in  an  answer,  met  by 
the  oath  of  one  witness  only,  the  oath 
of  that  witness  is  not  sufficient. 

Le  Neve  v.  Le  Neve  440 

12.  But  it  is  different  where  the  denial 
in  the  answer  is  not  positive ;  nor 
where  it  is  not  to  the  whole  fact  441 

13.  Nor  where  the  witness  is  supported 
by  collateral  circumstances  441 

14.  When  an  inquisition  post  mortem 
is  given  as  evidence,  the  commission 
must  be  produced  45 

15.  When  the  inquisition  returned  by 
the  commissioners  appointed  by  Hen. 
8.  to  enquire  into  value  of  the  church 
lands  is  offered  in  evidence,  it  is  not 
necessary  to  produce  the  commission. 

Hardcastle  v.  Slater  44 
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16.  Evidence  let  in  to  prove  a  lease  in- 
grossed  and  executed,  after  it  bore 
date. 

Campbell  \.  Leach  741 

17.  On  plea,  Sentence  in  ecclesiastical 
court  ex  directo,  in  matter  properly 
cognizable  there,  is  conclusive  evi- 
dence, when  the  same  matter  comes 
in  issue  collaterally  in  a  court  of  law 
or  equity. 

Meadows  v.  Duchess  of  Kingston 

756 

18.  Where  matter  comes  to  be  tried  in 
a  collateral  way,  the  decree,  sentence, 

,  or  judgment  of  another  court  of  com- 
petent jurisdiction,  is  conclusive  evi- 
dence of  the  matter  determined  by 
that  court  761 

19.  Sentence  of  ecclesiastical  court  is 
conclusive  evidence  as  to  validity  of 
a  marriage  763 

20.  So  is  probate  in  case  of  a  will  ib. 

21.  C(?wc/w520e  evidence,  what   see  761 

WILL. 

1.  Evidence  of  the  circumstances  of  the 
testator,  at  the  time  of  making  his 
will,  ought  not  to  be  admitted,  for 
the  purpose  of  ascertaining  his  inten- 
tion 40 

2.  But  qucerc^  whether  this  rule  ought 
to  be  applied  in  respect  to  real  estate 

ih. 

3.  Parol  evidence  has  been  admitted,  in 
case  of  an  uncertain  description  of 
the  person,  to  shew  the  testator  knew 
the  person  by  such  a  nickname  71 

Dozoset  v.  Sweet  175 

4.  Where  there  was  a  gift  by  will  to 
"  relations^''''  parol  evidence  was  ad- 
mitted to  prove  that  the  testator  was 
informed  that  yi.,  B.^  and  C.  were 
his  relations 

Edge  v.  Salisbunj  71 

5.  But  in  the  same  case  it  was  refused 
to  shew  testator's  intention  to  favour 
more  distant  relations  71 

G.  l^arol  evidence  adnutted  to  shew  that 
testator  intended  his  wife  executrix, 
to  take  the  residue. 

Lake  v.  Lake  1 26 

7.  Wh(Me  a  resulting  trust  is  insisted 
upon  in  opposition  to  the  legal  ope- 
ration of  a  will,  parol  evidence  may 
be  admitted  to  rebut  that  equity  ; 


even  in  the  case  of  real  estate. 

Lake  v.  Lake  127 

See  137  < 

8.  Where  a  testamentary  paper  gave 
to  A.  all  the  money  she  had  in  her 
hands,  her  own  evidence  was  re- 
ceived of  where  that  money  was. 

Downing  v.  Townsend  281 

9.  Where  a  contingent  or  conditional 
will  has  become  inoperative  from 
failures  of  the  contingency  or  condi- 
tion, parol  proof  of  intention  to  re- 
publish is  inadmissible. 

Parsons  v.  Lanoe  560 

PAROL  EVIDENCE. 

See  Deeds,  1. 

1.  Parol  declarations  will  not  be  re- 
ceived of  intention  to  take  money 
directed  to  be  laid  out  in  land  as 
money,  nor  vice  versa  229 

2.  There  are  several  rules  by  which 
parol  evidence  of  contents  of  a  deed 
may  be  given, — as  if  in  hands  of  op- 
posite party, — if  lost. 

Sallem  v.  Melhuish  248 
See  under  this  title  Will. 

3.  Parol  evidence  admitted  to  shew 
testator  intended  wife  executrix  to 
take  the  residue. 

Lake  V.  Lake  1 26 

Rehearing,  3. — Appeal,  2. 

1 .  On  appeal  to  the  House  of  Lords,  the 
parties  cannot  go  into  any  new  matter 
that  was  not  insisted  on,  and  proved 
at  the  hearing  90 

2.  But  in  the  case  of  a  rehearing,  de- 
positions taken  in  the  cause,  may 
be  then  read,  although  they  were  not 
read  at  the  time  of  the  original  hear- 
ing 90 

EXAMINATION. 

See  Defendant. 

1.  A  party  in  his  examination,  may 
charge  and  discharge  himself  in  the 
same  sentence,  but  not  in  different 
sentences. 

Kirkpufrick  v.  Love  589 

EXCHEQUER. 

I.  Bill  hy  creditor  in  Chancery,  after  a 
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decree  in  the  exchequer,  for  an  ac- 
count,  on  suit  of  creditors. 

Coys  game  \.  Jones  613 

EXECUTOR. 

See  Bond,  2, 3. — Condition,  3. — For- 
feiture, 4. — Heir,  2.— Mortgage, 
12.  —  Option,  2.  —  Power,  14. — 
Real  and  personal  estate.— Re- 
sidue, 1,  14. — Resulting  trust. — 
Tacking,  1. 

1.  Executor  promised  his  testator  to 
pay  plaintiff  100^.  legacy,  and  said 
he  need  not  put  it  in  his  will.  De- 
cree for  payment  of  the  100^.  out  of 
the  testator's  assets. 

Reech  v.  Kennigate  67 

2.  Executor  having  a  legacy,  shall  be 
considered  as  a  trustee  for  the  next 
of  kin. 

Lloyd  V.  Stoddart  153 

3.  Executor  at  law  takes  the  whole 
personal  estate,  subject  to  the  debts 
and  legacies  :  but  in  this  Court  he  is 
a  trustee  of  the  residue  for  the  next 
of  kin.  137 

4.  This  is  but  a  resulthig  trust,  which 
may  be  rebutted  by  the  intent  of  tes- 
tator, to  shew  which,  evidence  may 
be  given.  137 

5.  If  executor  die  before  he  has  admi- 
nistered, the  effects  unadministered 
shall  not  go  to  his  representative, 
but  to  the  administrator  de  bonis  non 
of  the  testator. 

Lloyd  \,  Stoddart  152 

6.  Payment  by  executor  of  simple  con- 
tract debt,  before  breach  of  condition, 
of  a  bond  is  good,  and  no  devasta- 
vit in  case  of  deficiency  of  assets. 

Hawkins  v.  Day  160 

7.  But  payment  of  legacies  before 
breach  of  condition,  is  not  good  2*6. 

8.  Payment  by  executor  of  simple  con- 
tract debt,  before  he  has  notice  of 
specialty  debt,  is  good.  ib. 

9.  Notice  to  one  executor,  who  con- 
cealed it  from  the  other,  will  not  af- 
fect the  other  ib. 

10.  Notice  to  one  executor,  and  nothing 
more  appears,  whether  it  shall  be  pre- 
sumed the  other  was  made  acquainted 
with  it,  quaere  ib. 


11.  Executors  join  in  giving  a  receipt^ 
one  only  receives  the  money,  they 
are  both  answerable  219 

12.  Executors  are  not  affected  by  each 
other's  acts  162 

13.  Executors  are  bound  to  take  notice 
of  debts  upon  record     ib,  in  margin 

14.  It  is  an  unsound  distinction,  that  if 
an  executor  has  no  notice  of  a  spe- 
cialty debt,  and  an  action  is  brought 
against  him  by  a  simple  contract  cre- 
ditor, and  judgment  recovered,  that 
such  judgment  is  good  against  the 
specialty  creditor ;  but  that  a  volun- 
tary judgment  would  not  be  so  ib. 

15.  Appointment  at  end  of  a  will  of 
and  C.  to  receive  the  contents  before- 
mentioned,  held  these  words  were 
tantamount  to  an  appointment  of  exe- 
cutors.      Pickering  v.  Towers  364 

16.  The  acting  executor,  to  whom  the 
produce  of  an  estate  in  Antigua^  be- 
longing to  an  infant,  was  consigned, 
was  directed  to  account  annually  by 
affidavit.  Brooks  v.  Oliver  406 

17.  If  an  executor  administer  part  of 
the  assets,  he  shall  be  charged  with 
the  receipts,  though  he  renounce  the 
executorship,  and  pay  the  money  to 
the  other  executor  who  proves  the 
will.  Read  v.  Truelo'ce  417 

18.  Executors  had  each  300/.  legacy, 
residue  was  devised  but  became 
lapsed  ;  shall  go  to  the  next  of  kin. 

Nicholas  v.  Crisp  769 

19.  With  respect  to  personal  estate, 
the  executor  or  next  of  kin  is  favour- 
ed in  equity  583 

20.  Sums  advanced  by  an  insolvent  exer 
cutor  to  his  children,  ordered,  after 
his  death,  to  be  refunded,  on  bill  filed 
against  them  for  discovery  of  those 
sums.  Partridge  v.  Gopp  596 

21.  Executors  having  declared  that  tes- 
tator did  not  intend  them  any  benefit 
under  a  devise  to  them,  declared 
trustees  for  the  next  of  kin. 

Rawe  V.  Chichester  720 

EXECUTORY  DEVISE. 
See  Annuity,  14. 

k  Devise  of  lands  to  A.  for  ninety-nine 
years,  if  he  should  so  long  live,  and 
after  the  determination  of  the  term. 
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to  the  heirs  of  the  body  of  A.^  and  in" 
default  of  such  heirs,  over.  Held,  an 
estate  tail  in  the  heir  of  the  body  of 
A.  as  an  executory  devise. 

Harris  v.  Barnes  666 


P. 

FACTOR. 
See  Stock,  1. 

1.  M.  owner  of  ship,  lets  it  to  the  com- 
missioners of  the  navy,  and  appoints 
T.  his  factor,  with  power  to  receive 
the  freight.  T.  takes  a  navy  bill 
payable  to  M.  for  the  freight,  which 
he  sells  and  indorses  over — on  trover 
by  M.  against  indorsee,  perpetual  in- 
junction granted. 

Ekins  V.  Macklish  184 

2.  Factor  gains  a  lien  on  goods  con- 
signed to  him  for  his  correspondent, 
for  the  balance  of  his  account ;  but  if 
he  parts  with  the  goods  to  the  owner 
he  loses  his  lien. 

Kriiger  v.  Wilcox  253 

3.  But  the  Hen  as  to  the  custom-charges, 
&c.  continues, — a  broker  to  whom  the 
goods  were  delivered  for  the  con- 
signor having  sold  them  and  received 
the  money  ib. 

4.  Whether  in  trover,  where  the  goods 
have  been  turned  into  money,  a  factor 
will  be  allowed  a  lien  for  his  general 
balance,    Qucere  254 

5.  Where  a  factor  informs  a  broker, 
employed  by  the  principal,  that  the 
principal  will  sell  th«>  goods  himself, 
and  gives  an  order  to  the  warehouse- 
man to  deliver  to  the  broker,  who 
sells  and  makes  out  the  bills  of  par- 
cels to  the  principal,  this  amounts  to 
a  delivery  in  specie  to  the  principal 

254 

FEME  COVERT. 

Sec  Agent,  2.  —  FiiEEnENcii.  —  Hus- 
band AND  Wife.  —  Ne  Exeat 
Regno,  1. — Poweu,  10,  11,  24. 


1.  A  feme  covert  contracting  for  her 
separate  use  with  her  husband,  is  to 
be  considered  as  a  feme  sole. 

Lady  Londonderry  v.  Wayne  427 

2.  If  a  woman  before  marriage  retains  a 
power  over  a  legal  estate,  to  be  exer- 
cised by  way  of  deed  or  will,  a  de- 
vise is  a  good  execution  of  the  power, 
the  legal  estate  being  in  trustees. 

Wright  v.  Englefield  473 

3.  Baron  and  feme  having  joint  power 
to  sell  an  estate  of  wife's,  order  agent 
to  sell  by  auction,  he  sells  by  private 
contract  :  held,  wife  not  bound  to 
complete  purchase. 

Daniel  v.  Adams  497 

4.  Bond  by  husband  before  marriage  to 
enable  wife  to  dispose  by  deed  or 
will  of  her  freehold,  she  devises  dur- 
ing coverture,  her  heir  is  bound,  and 
shall  convey  to  the  devisee. 

Rippon  V.  Dawding  565 

5.  It  is  contrary  to  the  34  &  35  H.  8. 
c.  5.  that  a  feme  covert  should  make 
a  will. 

George  d.  Tliornbury  v.  Jew  628 

6.  Held  at  law  that  husband  cannot,  by 
articles  before  marriage,  give  his  wife 
power  to  dispose  of  her  real  estate  by 
will,  in  prejudice  of  his  heir  at  law. 

Ibid. 

7.  But  husband  may  give  wife  power 
to  dispose  of  her  personal  estate. 

Ibid. 

8.  Feme  covert,  before  marriage,  sur- 
renders to  use  of  will,  the  surrender 
is  void  or  suspended  by  marriage, 
and  wife  cannot  declare  the  uses  by 
will  or  otherwise  during  the  cover- 
ture. Ibid.  629 

'  9.  Custom  for  feme  covert  to  bar  with- 
out surrender,  and  private  examina- 
tion is  bad  ib, 

FEOFFMENT. 
See  Will,  Revocation,  8,  15,  23,  37. 
FINE. 

See  Recoyeuy,  8. — Will,  Revoca- 
tion. 

FINE  ON  RENEWAL." 

Sec  Lease,  5,  6,  7,  15. 
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FIRE  ENGINE. 

See  Engines. 

FIXTURES. 

See  Freehold. 

FORECLOSURE. 
See  Decree,  6. — Mortgage,  9. 

1.  It  is  sufficient  to  make  the  first  te- 
nant in  tail  a  party  to  a  bill  of  564 

FORFEITURE. 

See  Agreement,  2. — Condition,  2, 
— Copyhold,  1. — Guardian,  6. — 
Marriage,  1,  2,  4. 

1.  Devise  over  on  an  event  to  avoid  the 
effect  of  forfeiture  to  the  crown,  is 
void.  Carte  v.  Carte  32 

2.  Forfeiture  by  stat.  4  &  5  P.  &  M.  on 
a  woman  marrying  under  sixteen,  is 
during  her  husband's  life,  and  not 
during  her  own. 

Ridley  v.  Wilson  73 

3.  Notice  must  be  given  to  the  heir  at 
law  of  a  condition  to  work  a  for- 
feiture 258 

4.  So  to  an  executor  513 

5.  Where  court  will  relieve  against  for- 
feiture for  breach  of  agreement.  See 
Agrement,  2. 

6.  Estate  given  to  wife,  and  over  if  she 
marry  again  within  a  certain  time, 
operates  as  a  forfeiture  209 

FOREIGN  LAW. 
See  Trade,  1. 

FORGED  POWER  OF  AT- 
TORNEY. 

See  Stock,  3. 

FRAUD. 

See  Frauds,  statute  of. — Insurance, 
3. — Legacy,  1. — Maxims,  1. — No- 
tice, 11. 


1.  Fraud  will  only  affect  as  far  as  it 
extends,  and  court  will  not  saj  par- 
ticeps  criminis  shall  have  no  benefit 
of  the  agreement  in  any  part. 

Lane  v.  Page  235 

2.  Where  a  conveyance  is  made  for  an 
under  value.  Court  will  direct  that  it 
stand  as  a  security  for  the  money 
advanced.  Ibid. 

3.  Where  under  a  power,  part  of  an  ap- 
pointment made  is  fraudulent.  Ibid, 

4.  As  to  fraudulent  intention,  see  dis- 
tinction between  an  assertion  of  a 
fact  in  itself  certain,  or  where  only 
matter  of  opinion. 

Clewe  v.  Gascoine  324 

5.  Fraudulent  conveyance  by  A.^  there 
being  no  such  estate,  he  was  decreed 
to  convey  so  much  of  his  estate  as 
was  equal  to  what  was  pretended  to 
be  conveyed. 

Cary  v.  Stafford  520 

6.  Fraud  upon  a  Court  in  obtaining 
judgment  or  sentence,  can  be  exa- 
mined only  by  the  Court  where  the 
fraud  is  committed,  or  one  of  concur- 
rent jurisdiction. 

Meadows  y.  D.  of  Kingston  762 

7.  Money  advanced  to  A.  for  procuring 
a  commission  in  the  army  for  a  person 
whom  A.  knew  could  not  hold  it,  di- 
rected to  be  refunded. 

Morris  v.  M'Cullock  432 

8.  Fraud  is  the  true  ground  on  which 
the  Court  is  governed  in  cases  of  no- 
tice. 447 

9.  It  is  a  principle  of  the  Court  never 
to  presume  fraud. 

Hillw.  Spencer^  in  Appendix. 


FRAUDS,  STATUTE  OF 

See  Administration,  2. — Copyhold, 
2. — Resulting  Trust,  3.  —  Will, 
Revocation,  31. 

1.  There  is  a  distinction  where  a  pro- 
mise is  to  pay  the  original  debt,  on  the 
foot  of  the  original  contract,  and 
where  it  is  a  new  consideration  ;  the 
former  is  within  the  statute  of  frauds, 
the  latter  is  not  330 

2.  Its  effect  upon  wills,  as  to  revocation. 

See  Parsons  v.  Lanoe  661 
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FREEBENCH. 
See  Dower. 

1.  Freebench  is  not  derived  from  the 
husband,  for  it  arises  from  the  custom 
of  the  manor,  but  subject  to  be  de- 
feated by  the  act  of  the  husband. 

Hinton  V.  Hinton  278 

2.  The  custom  will  not  be  allowed  to 
prevail  where  husband  is  a  trustee 

Ibid. 

3.  Customary  right  of  the  wife  to  enjoy 
whole  of  husband's  estate,  barred  by 
husband  having  articled  for  sale. 

Ibid.  277 

4.  Devise  declared  to  be  in  full  of  all 
dower,  and  right  of  dower  and  thirds: 
held,  to  extend  to  right  of  freebench. 

299  in  margin 

FREEHOLD. 

See  Contingency,  2. — Coppers,— En- 
gines.—  Real  and  Personal  Es- 
tate, 1,  2,  3,  4. 

1.  What  is  annexed  to  the  freehold  is 
considered  part  of  it  113 

2.  But  between  landlord  and  tenant  the 
latter  may  remove  what  he  erects  for 
trade  ib. 

3.  So  he  may  remove  chimney  pieces 

ib. 

FREIGHT. 

See  Factor,  1. 

FURNITURE. 

1.  Under  devise  oi household  furni- 
ture^^'' plate  in  the  house  at  testator's 
deatli,  whetiior  in  use  or  not,  if  suit- 
able to  rank  of  testator,  will  pass;  so 
also  pictures  hung  up,  lincn.^  and 
china  botli  useful  and  onianiental  : 
but  books  in  a  library  will  not  pass. 

Kelly  V.  Powleit  605 

FURTHER  DIRECTIONS. 

1.  The  Court  may  upon  further  direc- 
tions give  interest,  though  not  re- 
served by  the  decree. 

Goodycrc  V.  Lake  584 


G. 

GAMING,  GAMBLING. 

1.  Bond  for  money  won  at  play,  and 
part  of  it  paid — Court  ordered  the 
money  to  be  repaid,  and  relieved 
against  the  remainder. 

Rawden  v.  Shadwell  269 

GARDEN. 

1.  Exception  in  a  turnpike  act  of  gar- 
dens, held  to  extend  to  fields  planted 
with  garden  stuff. 

Hughes  V.  Brand  105 

GIFT. 

See  Creditors,  2,  3,  5. — Voluntary 
Gift. 

GOODS. 

See  Bequest,  19. — Delivery. 

GRAND-CHILDREN. 

See  Children,  3,  4. — Power,  7. 

1.  Great  grand-children  held  under 
the  circumstances  to  take  by  a  devise 
to  grandchildren;  but  not  grand- 
children by  marriage  only. 

Ilussey  V.  Dillon  603 

GRANDFATHER. 
See  Guardian,  5. 

1.  In  intestacy,  the  grandfather  shall 
not  share  with  the  brother  191 

GRANT. 

See  Construction,  1. 

1.  Ancient  grants  must  he  oxpouiultMl, 
as  the  hiw  was,  at  the  time  of  making 
them  288 

GRANT  AND  DEMISE. 
Words,  6. 


32 


INDEX. 


GUARDIAN. 

See  Infant,  8. 

1.  The  Chancellor  will  not  discharge 
guardians  of  their  trust,  or  appoint 
new  guardians,  on  the  application  of 
the  guardians. 

Spencer  \.  Earl  of  Chesterfield  146 

2.  But  upon  the  application  of  the  in- 
fant, other  persons  were,  under  the 
circumstances,  appointed  to  take  care 
of  him  till  further  order  ib. 

3.  A  testamentary  guardian  has  all  the 
remedies  at  law  which  a  father  has 

302 

4.  There  is  no  law  to  take  the  guar- 
dianship from  papists,  but  Court  can 
refuse  to  appoint  them  306 

5.  Grandfather  cannot  in  life-time  of 
father  appoint  guardian  of  grandson  ; 
but  father  may  submit  to  will  so  ap- 
pointing. Blake  v.  Leigh  ib. 

6.  Where  will  gives  estate  to  son,  and 
appoints  guardian,  if  father  will  not 
submit  to  will.  Court  has  made  his 
opposition  work  a  forfeiture  of  son's 
estate  ib. 

7.  Court  will  support  guardians  and 
trustees  in  change  made  by  them  of 
nature  of  infant's  property,  when 
change  is  for  advantage  of  the  infant. 

Inicvod  V.  Troyne  419 


H. 

HAY. 

See  Modus,  15. 

HEIR. 

See  Bond,  1. — Condition,  1. — Costs, 
7, 8. — Devise,  25.^ — Election,  4. — 
Feme  Covert,  4. — Husband  and 
Wife,  11. — Judgment  Debts,  1. — 
Merger,  5. — Mortgage,  1,  2,  3, 13. 
—  Profits.  —  Purchase,  1,2.  — 
Real  and  Personal  Estate,  7. — 
Trust,  Resulting,  4. — Words,  7. 

1.  An  heir  at  law  does  not  claim  by 
the  intention  of  the  testator,  but 
against  it,  and  cannot  be  disinherited 
but  by  express  words  or  necessary 
implication  94 


2.  It  is  a  general  rule  that  between  heir 
and  executor,  the  heir  and  real  estate 
is  favored. 

Parsons  v.  Freeman  115 

3.  Where  real  estate  is  incumbered,  the 
heir  at  law  shall  have  the  personal 
estate  applied  to  exonerate  it.  ib. 

4.  So  also  the  hceres  f actus.  ib. 

5.  But  if  ancestor  has  not  charged  him- 
self personally,  heir  must  take  the 
estate  cum  onere.  ib. 

6.  So  if  one  purchase  equity  of  redemp- 
tion, with  covenant  to  pay  off  the 
mortgage,  semble  heir  cannot  come 
to  have  estate  exonerated.  ib. 

7.  Heir  male  may  take  by  purchase, 
though  he  is  not  heir  general,  upon 
the  manifest  intent  of  the  testator. 

Newcoman  v.  Beihlem  Hospital  8 

8.  At  law,  whoever  claims  as  heir  male 
of  the  body,  to  take  by  purchase, 
must  be  right  heir  as  well  as  nearest 
heir  male  descendant  of  the  body 

10 

9.  Judgment  creditor  shall  have  satis- 
faction against  the  heir  of  the  obligor, 
for  only  a  moiety  of  the  land,  the 
same  as  at  law. 

Stileman  v.  Ashdozon  14 

10.  But  if  the  heir  comes  to  redeem  a 
mortgage,  if  a  judgment  has  been  ob- 
tained, he  must  pay  the  whole  judg- 
ment debt  as  well  as  the  mortgage. 

ib. 

11.  But  where  one  agrees  to  buy  an 
estate  in  mortgage  for  a  gross  sum,  of 
which  he  covenants  to  pay  a  part  to 
mortgagee,  and  the  rest  to  the  owner, 
and  dies,  the  heir  has  a  right  to  have 
mortgage  money  paid  out  of  personal 
estate.       Parsons  v.  Freeman  115 

12.  The  word  heirs  "  is  not  necessary 
to  give  an  inheritance  to  trustees,  if  a 
less  estate  would  not  answer  the  pur- 
poses of  the  trust  94 

13.  Where  one  articles  to  purchase 
an  estate,  and  dies  before  purchase 
completed,  the  heir  is  entitled  to  have 
the  money  paid  out  of  the  personal 
estate         Parsons  v.  Freeman  \\Q 

14.  Bill  by  disinherited  heir  at  law  for 
inspection  of  title  deeds,  although  it 
appeared  that  he  had  no  title,  dis- 
missed without  costs. 

Leman  v.  Alie  163 
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15.  Heir  must  have  notice  of  condition 
to  work  a  forfeiture. 

Burleton  v.  Humfrey  259,  513 

16.  "  Heirs  "  in  a  will  construed  "  clnil- 
dren.^'' 

Loveday  v.  Hopkins  272 

17.  Devise  to  A.  for  life,  remainder  to 
trustees  to  preserve,  &c.  remainder  to 
the  heirs  male  of  A.  and  their  heirs, 
provided  if  A.  should  die  without 
issue  male  living  at  his  death,  then 
over,  held  A.  took  an  estate  tail. 

Wright  V.  Pearson  359 

18.  There  is  no  case  where  ''^  heirs  of 
the  body'''*  in  the  plural,  and  no 
words  superadded,  have  been  consi- 
dered words  of  purchase  346 

1 9.  If  under  a  will  any  part  of  the  legal 
estate  is  undisposed  of,  it  goes  to  the 
heir  at  law,  so  of  the  trust  estate  165 

20.  Where  an  estate  descends,  subject 
to  a  mortgage,  if  nobody  will  take  an 
assignment  of  the  mortgage  without 
the  heir  covenants  to  pay,  such  cove- 
nant only  subjects  his  personal  estate 
collaterally  173 

21.  Bill  by  heir  at  law  for  an  issue  to 
try  validity  of  a  will,  dismissed  under 
circumstances  of  previous  acquies- 
cence. 

Pike  V.  Ho  are  428 

22.  Devise  to  a  man  and  the  heir  male 
of  his  body  gives  an  estate  tail. 

Dubber  v.  Trollope  457 

23.  As  to  effect  of  words  "  heir  male  " 
in  a  deed.  ib. 

24.  If  no  trust  is  declared  of  money  be- 
queathed to  be  laid  out  in  land,  tlie 
heir  shall  take  582 

25.  The  heir  at  law  is  a  favourite  at 
law  and  equity,  and  is  not  to  be  dis- 
inherited without  express  words  or* 
necessary  imj)lication. 

Hay  ford  v.  Benlozos  583 

26.  Becjuest  of  an  annuity  to  church- 
wardens to  keep  vault  in  repair  void, 
but  heir  takes  subj(>ct  to  the  trust. 

(Uravcnor  v.  JIallum  6  44 

27.  Devise  of  laiul  to  be  sold,  and  pay- 
ment of  money  to  go  to  charity,  and 
rest  over,  so  nnich  as  is  given  in  mort- 
main sliall  lapse  to  the  heir,  and  not 

,   go  to  the  residuary  legatee.  ih. 
Devishe,  3. 

28.  Many  instances  where  instruments 


intended  as  a  legal  conveyance  ;  if 
defective  the  Court  will  not  assist  the 
defect  against  the  heir,  unless  there  is 
a  meritorious  consideration  474 

29.  Where  land  is  given  to  a  man,  and 
the  heirs  male  of  his  body,  the  first 
heir  male  may  take,  though  there  is 
a  nearer  heir  female. 

Necomen  v.  Bethlem  Hospital^ 
Appendix  (A). 

30.  But  it  is  otherwise  where  one  claims 
as  heir  male  to  another  by  description 
or  purchase,  and  there  is  a  nearer 
heir  female.  ib. 


HEIRS  OF  THE  BODY. 
Purchase,  1,  4. 

HORSES. 
Bequest,  19. 

IIOTCHPOT. 

1.  There  is  no  case  where  between  a 
sole  child  and  a  widow  an  advance- 
ment was  brought  into  hotch-pot  190 

HOUSE  OF  LORDS. 
Appeal,  1,  2. 


HUSBAND  AND  WIFE. 

Sec  Feme  Covert.  —  Londox,  2. — 
Marriage  Settlement.  —  Para- 
phernalia — Power,  5,6.- — Suppli- 
cAviT. — Tenant  IN  Tail,  7. 

1.  AVhere  the  husband  borrows  a  sum 
of  money  for  his  own  use,  and  wife 
joins  in  a  mortgage  of  her  jointure  for 
repay nuMit  of  it,  Ihm-  estate  is  a  cre- 
ditor on  husband  for  that  sum  150 

2.  So  if  there  is  no  settlement,  and  wife 
mortgages  her  iidieritance,  to  raise 
money  for  the  husband  //;. 

3.  But  if  a  settlement  is  made  at  the 
same  time  as  the  mortgage,  the  hus- 
c 
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band  is  not  answerable  to  wife's  es- 
tate, for  the  sum  borrowed  150 

4.  Money  borrowed  on  wife's  estate  to 
pay  her  debts  contracted  durn  sola : 
held,  that  the  husband  was  not  bound 
to  indemnify  the  wife's  estate. 

Lewis  V.  Nangle  150 

5.  Husband  is  liable  to  the  wife's  debts 
contracted  before  marriage  ib. 

6.  But  if  he  is  not  sued  in  her  life  time 
he  is  not  liable,  unless  she  had  a  se- 
parate maintenance,  and  left  any  thing 
which  he  takes  as  her  executor  151 

7.  Husband,  intitled  to  wife's  choses 
in  action,  wife  being  dead,  is  not 
compellable  to  make  a  settlement  on 
the  children. 

Scriven  v.  Tajley  509 

8.  The  compelling  settlements  first  arose 
upon  husband  coming  to  the  Court  for 
assistance.  ib. 

9.  And  the  right  to  compel  husband  to 
make  a  settlement,  is  personal  to  the 
wife,  and  is  not  extended  to  children. 

ib. 

10.  A  joint  estate  given  to  husband  and 
wife  before  marriage  is  severable  ;  if 
given  after  marriage  it  is  not. 

Moody  V.  Moody  650 

11.  Under  post  nuptial  settlement  of 
wife's  estate,  remainder  is  reserved  to 
such  persons  as  survivor  of  husband 
and  wife,  by  will,  should  appoint; 
husband  and  wife  mortgage  to  cre- 
ditor of  husband,  by  lease  and  release, 
without  fine.  Quaere.,  Whether  mort- 
gage good  against  heir  of  wife. 

Adney  v.  Field  653 

12.  Tenant  in  tail  and  wife  join  in 
mortgage  of  husband's  estate,  by 
lease  and  release  and  fine  ;  redemp- 
tion is  reserved  to  husband  and  wife, 
and  their  heirs,  &c.  but  uses  of  the 
fine  are  declared  after  payment  of 
mortgage  to  husband  and  his  heirs. 
Held,  husband  solely  entitled,  and 
wife  only  power  of  redemption  to  re- 
ceive dower. 

Jackson  v.  Parker  687 

13.  A  settlement  on  marriage  is  not  in 
every  case  a  purchase  of  the  wife's 
fortune. 

Sulwey  V.  Salwey  693 

14.  To  make  husband  a  purchaser  of 
wife's  choses  in  action  or  chattels, 


there  must  be  an  agreement,  either 
express  or  implied.  ib. 

15.  Woman  entitled  to  a  rent-charge, 
marries  at  husband's  death,  there  are 
arrears  due,  they  shall  go  to  the  wife 
surviving,  notwithstanding  there  was 
a  settlement  on  marriage.  ib, 

16.  Where  a  marriage  settlement  con- 
tains an  agreement,  that  husband  shall 
have  wife's  whole  fortune.  Queere^ 
Whether  he  shall  have  her  rents  and 
money  ib. 

17.  A  power  to  jointure  having  been 
executed,  under  an  agreement  that 
creditor  of  the  husband  should  have 
part,  the  appointment  set  aside  as  far 
as  creditors  were  to  benefit. 

Lane  v.  Page  233 

18.  And  the  wife  cannot  confirm  after 
death  of  husband  ib. 

19.  If  money  be  borrowed  on  wife's 
estate  for  payment  of  her  debts,  and 
husband  at  same  time  gives  a  bond 
for  payment  of  the  amount,  and  he  is 
afterwards  sued  on  this  bond  for  pay- 
ment of  the  money,  the  Court  will 
give  him  relief  if  he  come  *to  be  re- 
paid out  of  the  wife's  estate  151 


I. 

IMPLICATION. 
See  Devise,  11. 

INCLOSURE. 
See  Tithes,  6,  8,  9. 

INCONVENIENCE. 

1.  Arguments  ab  inconvenienti  are  not 
applicable  where  the  law  is  clear 

430 


INCUMBRANCERS. 
See  Notice,  4,  9,  12. 
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INFANT. 

See  Bill,  Amendment,  1.  —  Devise, 
31. — Guardian. — Infant  Trustee, 
see  Privy  Seal. — Legacy,  6,  7« — 
Lunatic,  29. — Maintenance,  9. — 
Partition,  1. — Prochein  Amy. — 
Suit,  4.  —  Trustee,  9. — Ward  of 
Court. 

1.  Court  will  protect  the  estate  of  an 
infant  against  the  father  302 

2.  Court  of  Chancery  interferes  in  cases 
of  infants,  in  virtue  of  right  dele- 
gated by  the  crown  as  parens  patriw 

lb. 

3.  Mere  filing  a  bill  is  sufficient  to  ma]te 
infant  a  ward  of  Court. 

Butler  v.  Freeman  303 

4.  Court  will  direct  income  of  infant  to 
be  applied  for  his  education  303 

5.  Infant,  whose  relations  were  Papists, 
put  to  school,  with  order  that  none 
but  Protestants  should  see  him. 

Blake  v.  Leigh  307 

6.  In  the  case  of  an  infant,  plaintiff,  in 
cross  suit,  and  defendant,  in  original 
suit,  the  cause  was  ordered  to  stand 
over  at  the  hearing,  with  liberty  for 
him  to  amend  his  bill  in  the  cross 
suit,  and  answer  in  the  original  suit- 

Pritchard  \.  Quinchant  148 

7.  There  must  be  a  suit  instituted  re- 
lative to  the  infant's  estate,  to  give 
the  Court  jurisdiction  303 

8.  Where  guardian  of  infant  tenant  in 
tail  cuts  timber,  the  money  for  it  is 
personal  estate  of  infant ;  but  if  infant 
has  the  fee,  it  shall  be  considered  as 
real  estate. 

TiillU  V.  Tullit  370 

9.  The  Court  will  support  guardians 
and  trustees,  where  they  have  changed 
the  nature  of  an  infant's  property, 
under  circumstance  s  where  the  Court 
would  have  so  changed  it. 

///   o Oil  V .  '1  ^icij uc.  419 

10.  The  Court  often  changes  the  nature 
of  infant's  estate  for  his  convenionte 

-419 

Jl.  Infant  entitled  in  remainder  after 
mother's  jointure,  purchases  the  join- 
ture under  order  of  the  Court,  attains 
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twenty-one,  and  dies;  purchase  held 
real  estate  ib. 
12.  Court  often  orders  money  of  an  in- 
fant to  be  laid  out  in  discharging  in- 
cumbrances, and  even  in  keeping  up 
house  and  garden. 

Ex  parte  Grimston  708 
Where  two  suits  against  infant 
Motion,  1. 


INFORMATION. 

1.  In  case  of  an  information,  whether 
the  prayer  for  the  regulation  of  the 
trust  be  proper  or  not,  the  informa- 
tion ought  not  to  be  dismissed  if  the 
charity  wants  any  regulation. 

Wilson  v.  Dennison  87 


INHABITANTS. 
See  Words,  4. 


INHERITANCE. 
See  Mortgage,  3. — New  Trial,  2. 


INJUNCTION. 

See  Bail,  1,2. — Bishop,  2. — Factor, 
1.  —  Literary  Property,  3,  4. — 
— Marriage  Brokage,  1. — Mines, 
4. — Patron,  1. — Rent,  3. — Stock, 
1. — Timber,  3.— Waste,  2,  3,  4,  5. 

1.  Held  that  an  injunction  cannot  be 
granted,  unless  expressly  prayed  for 
by  the  bill. 

Savory  v.  Dyers  70 

2.  In  no  case  does  the  Court  grant  an 
injunction,  of  course^  till  liearing. 

Poller  V.  Chap  man  99 

3.  in  cases  of  an  injunction  to  stay 
waste,  the  Court  will,  on  the  answer 
coming  in,  use  its  discretion  whether 
it  is  to  be  continued  till  the  liearing 
or  not,  and  in  such  cases  alVulavits 
may  be  read  //;. 

4.  W  lu  n  an  injunction  is  dissolved  on 
merits,  and  plaintift'  amends,  or  brings 
c  2 
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supplemental  bill  for  same  matter,  he 
cannot,  of  course^  on  time  being  pray- 
ed to  answer,  move  for  an  injunction 
till  answer. 

Tr avers  v.  Lord  Strafford  105 

5.  Injunction  to  restrain  trustees,  under 
a  turnpike  act,  from  digging  gravel 
in  fields  planted  with  garden  stuff — 
under  an  exception  in  the  act  as 
to  gardens. 

Hughes  V.  Brand  105,  and  note. 

6.  Injunction  refused  to  stay  building 
Small  Pox  Hospital. 

Barnes  v.  Baker  158 

7.  Patron  of  a  living  may  have  an  in- 
junction against  the  incumbent  to 
stay  waste. 

Knight  v.  Mosely  176 

8.  So  may  the  Attorney-General  against 
a  bishop  ib. 

9.  An  annuity  for  life  of  the  plaintiff, 
injunction  granted  to  stay  proceed- 
ings upon  it,  at  law,  upon  plaintiff 
paying  all  the  arrears  into  Court. 

Searle  v.  Lord  Carpenter  242 

10.  Where  there  is  covenant  for  quiet 
enjoyment,  the  Court  would  restrain 
action  brought  by  the  lessor  for  rent, 
till  house  was  rebuilt  621 

11.  Where  an  injunction  was  issued  ir- 
regularly, held  the  defendant  had  not 
waived  objection  to  the  irregularity 
by  asking  for  time  to  answer  104 

12.  Termor  may  have  injunction  to  stay 
waste  against  his  lessee. 

Farrant  v.  Lee  105 


INQUISITION  POST  MORTEM. 

See  Evidence,  14. 


INSURANCE. 

1.  Valued  policy  free  of  average,  on  a 
privateer  going  an  a  cruize  for  four 
months  ;  the  crew  mutiny,  and  bring 
the  ship  home  a  fortnight  before  the 
cruize  so  insured  would  have  deter- 
mined ;  held,  the  policy  was  not 
broken. 

Pole  V.  Fitzgerald  214 

2.  In  an  open  policy,  the  interruption 


would  have  been  only  an  average  loss 

215 

3.  If  a  person  insure  a  ship,  when  on  a 
voyage,  knowing  her  to  be  in  extra- 
ordinary peril,  or  to  have  suffered 
damage,  and  does  not  communicate  it 
to  the  insurers,  it  is  a  fraud  214 

4.  Issue  to  try  whether  a  life  insured 
was  fraudulently  represented  as  a 
good  life 

Cleeve  v.  Gascoine  323 

INTENTION. 

See  Will,  Construction  of. 

1.  Surrender  of  copyholds  to  use  of 
will,  is  an  indication  of  intention  in 
testator  that  they  should  pass  under 
a  devise  of  "  fac?"  or  "estate.^'  275 

2.  Fraudulent  intention. 

See  Fraud,  4. 

INTERESSE  TERMINL 

1.  An  interesse  termini  is  grantable 

250 

2.  It  is  also  releasable  ib, 

3.  An  assignment  of,  on  the  circum- 
stances of  the  case,  considered  as  an 
assignment  to  attend  the  inheritance. 

Saltern  v.  Melhuish  249 

INTEREST. 

See  Further  Directions,  1. — 
Mortgage,  10. 

1.  In  case  of  a  bond  debt,  under  a  com- 
mission of  bankruptcy  of  the  obligor, 
interest  is  computed  only  to  the  com- 
mission 673 

INTEREST  VESTED. 

See  Legacy,  Vested  or  Contingent. 

2.  Devise  to  children  of  A.  equally, 
with  bequest  over  if  A.  should  die 
without  leaving  issue.  This  is  a 
vested  interest,  defeasible,  and  the 
children,  as  they  are  born,  take  the 
accruing  interest  equally. 

Shepherd  v.  Ingram  448 
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INTERPLEADER. 
See  Witness,  10. 

INTERROGATORIES. 

See  Practice,  8,  9. 

INTESTATE. 

See  Administration. 

1.  Personal  estate  of  intestate  is  distri- 
butable according  to  the  laws  of  the 
country  where  he  was  resident,  at  the 
t  ime  of  his  death. 

Pipon  V.  Pipon  25 

2.  One  dies  intestate,  having  personal 
property  in  England^  and  abroad, 
administration  must  be  according  to 
the  law  of  the  country  where  resi- 
dent, when  he  died. 

Burn  V.  Cole  415 

3.  If  an  inhabitant  of  the  province  of 
York  die  there  intestate,  leaving 
goods  both  in  York  and  Canterhury^ 
distribution  shall  be  according  to  the 
custom  of  York. 

Pipon  V.  Pipon  J  Appendix,  (D). 

ISSUE. 

See  Annuity,  14. — Bequest,  15,  16. 
— Contingency,  1. — Devise,  1 1 , 35. 
— Limitation,  2,  3,  4. 

1.  Dying  without  issue^^^  held  to 
mean,  without  issue  at  death. 

Chamberlain  v.  Jacob  72 

2.  The  words,  "  dying  zviihout  issuc,^' 
in  a  wiW,  construed dying  zvithout 
leaving  issue^^^  and  a  limitation  over 
of  personally  held  good. 

Shepherd  v.  Lcssingham  123 

3.  The  words  "  leaving  no  issiic^^^  con- 
strued "  leaving  no  posterity ^ 

Ileurtly  v.  Mason  613 

4.  Cenerally,  a  limitation  of  personalty, 
after  a  dying  witliout  issue,  is  void. 

72,  125,  35(),  7.S3 
lu  Langley  v.  Lord  Oxford^  Ap- 
pendix, (C). 
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5.  But  the  Court  will,  if  possible,  so 
construe  the  words,  "  dying  without 
issue^"*  as  to  support  the  limitation 
over  125 

6.  The  Court  never  held  a  limitation 
over,  after  the  death  of  a  person  not 
in  esse  J  without  issue,  good  124 

7.  Devise  to  S.  for  life,  remainder  to 
his  eldest  son  and  his  issue  ;  and  for 
"  want  ofissue''"'  of  said  S.  remainder 
over  :  S.  died  without  issue,  and  held 
that  words,  "  want  of  issue^^"*  ought 
to  be  construed,  want  of  issue  gene- 
rally. 

Stanley  v.  Lennard  356 

8.  Devise  to  T.  R.  for  life,  remainder 
to  trustees  to  preserve,  &c.  remainder 
to  the  heirs  male  of  T.  R.  and  their 
heirs;  provided  if  T.  R.  should  die 
without  issue  male  living  at  his  death, 
then  over;  held,  that  T.  R.  took  an 
estate  tail. 

Wright  V.  Pearson  360 

9.  Upon  a  conveyance  directed  by  will, 
it  was  held  that  the  words,  "  i?i  de^ 
fault  of  such  issue,^  did  not  give  the 
first  taker  an  estate  tail,  the  devise 
being  to  the  first  son  in  tail  male,  and 
to  the  other  sons  in  tail  general. 

Letheullier  v.  Tracy  220 

10.  Devise  to  first  and  other  sons,  and 
in  default,  to  daughters,  as  tenants  in 
common,  ''and  in  default  of  such 
issue  "  over,  raises  cross-remainders 
between  the  daughters. 

Wright  v.  Englefield  468 

ISSUES. 
See  Insurance,  2. — New  Trial. 

1.  If  on  issue  directed,  the  Judge  cer- 
tifies that  the  weiglit  of  evidence  was 
against  the  verdict.  Court  will  order 
a  new  trial. 

Lord  Faulconbcrg  \.  Pierce  210 

2.  The  verdict  on  an  issue  must  be  such 
as  will  satisfy  the  conscience  of  the 
Court  210 

3.  Directed  to  try  whetlier  rent  reserved 
upon  a  lease,  made  under  a  power, 
was  the  most  improved  rent  that 
could  be  got  750 
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J. 

JOINTENANCY.— JOINTE- 
NANT. 

See  Husband  and  wife,  10. — Tenant 

IN  TAIL. 

1.  Where  a  jointenancy  to  two  is  created 
by  a  devise,  and  the  estate  vests  by 
the  death  of  one  ;  the  survivor  takes 
by  the  gift,  from  the  nature  of  the 
estate  138 

2.  ^nd  after  the  release  or  death  of 
one,  it  is  pleadable  by  the  other,  as  a 
devise  to  him  alone  ib. 

3.  Where  there  is  a  joint  devise,  and 
one  of  the  jointenants  cannot  take, 
the  other  shall  have  the  whole. 

Dowset  V.  Sweet  175 

4.  If  an  estate  is  limited  to  two  jointly, 
one  capable  of  taking,  and  the  other 
not,  he  who  is  capable,  shall  take  the 
whole  137 

5.  Jointenant  devises  his  moiety,  and 
after  jointure  is  severed,  nothing 
passes  by  the  will. 

Swift  V.  Roberts  617 

6.  A  jointenant  cannot  devise  690 

7.  In  general,  a  fine  or  recovery  by  one 
jointenant  only,  severs  the  jointe- 
nancy, and  operates  on  a  moiety. 

Moody  V,  Moody  650 

8.  A  jointenancy  cannot  be  severed  by 
devise  618 


JOINTURE. 

See  Marriage  settlement. 

Power  to  jointure  in  proportion  to 
wife's  fortune ;  nominal  portion  is 
not  sufficient,  nor  if  husband  advance 
money  to  make  up  the  portion,  nor 
if  wife's  portion  is  settled  to  her  se- 
parate use. 

Lord  Tyrconnel  v.  Duke  of  An- 
caster  239 

Power  to  jointure  lands  of  the  clear 
yearly  value,  &c.  means  clear  of  in- 
cumbrances, charges,  and  outgoings ; 
but  not  clear  of  land-tax. 

Lord  Tyrconnel  v.  Duke  of  An- 
caster  237 


3.  Agreement  to  settle  a  jointure  in 
consideration  of  wife's  portion,  though 
portion  not  paid,  yet  wife  shall  have 
her  jointure. 

Perkins  v.  Thornton  502 

4.  A  jointure  limited  after  marriage, 
will  not  bar  dower.  Contra^  if  widow 
accepts  after  husband's  death. 

Churchman  v.  Hervey,  Appendix 

(I-) 

5.  A  term  of  years  settled  on  wife  after 
marriage,  will  not  bar  her  of  dower, 
though  she  accept  after  husband's 


death 


ib. 


JUDGMENT  DEBTS. 

See  Heir,  9,  10.  —  Jurisdiction. — 
Mortgage,  8,  16. — Mortgagee,  1. 
— Notice,  10. 

1.  Judgment  creditor  shall  have  satis- 
faction against  the  heir  for  a  moiety 
only  of  the  lands. 

Stilement  v.  Ashdown  1 3 

2.  But  if  mortgagee  have  a  judgment 
and  the  heir  comes  to  redeem  the 
mortgage,  he  must  pay  the  whole 
mortgage  money,  and  the  judgment 
debt  also  ib. 


JURISDICTION. 

See  Bill. 

1.  Fraud  upon  a  court  in  obtaining  a 
judgment,  can  be  examined  only  by 
the  Court  where  the  fraud  is  prac- 
tised, or  one  of  concurrent  jurisdic- 


tion 


762 


K. 

KIN. 
See  Next  of  kin. 

KINDRED. 

1.  There  is  but  one  degree  between 
brother  and  brother  by  our  law  193 
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2.  In  case  of  intestacy,  the  grandfather 
shall  not  share  with  the  brother. 

Evelyn  v.  Evelyn  191 


L. 

LAND. 

See  Codicil,  4.  —  Devise,  10,  11,  17, 
32. — Election,  1,2,  3. — Evidence, 
5,  6.  —  Lien. — Money,  2. — Mort- 
gage, 4. — Real  and  Personal  Es- 
tate.— -Reference,  1. — Resulting 
Trusts,  5. — Trust,  7. 

1.  Every  devise  of  land  is  specific  173 

2.  Money  devised  to  be  laid  out  in  land 
is,  in  a  court  of  equity,  looked  upon 
as  land. 

Hay  ford  v.  Benlows  582 

3.  So  land  devised  to  be  sold,  and  turned 
into  money,  is  in  equity,  looked  upon 
as  money  ib 

4.  Money  directed  to  be  laid  out  in 
land,  the  person  entitled  to  it,  may 
elect  to  take  in  money  or  land  229 

5.  Where  under  the  word  "  land'^  in  a 
will,  copyholds  will  pass. 

Dod  V.  Bod  275 

6.  Devise  of  land  is  revoked  ,  or  does 
not  take  place,  the  land  does  not  pass 
by  the  residuary  clause  328 

7.  Where  land  is  by  will  charged  with 
payment  of  debts,  the  intent  appears 
to  preserve  the  land,  which  the  Court 
will  do  as  far  as  it  can  ib, 

8.  Court  is  cautious  of  following  money 
into  land  ;  but  will  do  so  where  trust 
money  is  proved  to  be  actually  laid 
out  in  land. 

hane  v.  Deighton  409 

LANDLORD  AND  TENANT. 

See  Lessor  and  lessee. 

1.  Whatever  is  erected  by  the  tenant, 
for  sake  of  trade,  may  be  removed, 
though  fixed  to  the  freehold  113 

%  But  such  removal  must  be  during  the 
term  ib. 


3.  So  marble  chimney  pieces,  coppers, 
&c.  113,114 

4.  So  engines  erected  for  purpose  of 
working  a  mine  ib. 


LAND-TAX. 

1.  Under  power  to  jointure,  clear  of 
charges  and  reprizes,  the  jointure 
cannot  be  made  clear  of  land-tax  239 


LEASE. 

See  Bankrupt,  9,  10. — Cestui  que 
TRUST. — Covenant,  1. — Evidence, 
16. — Will,  revocation. 

1.  Cestui  que  trust  of  a  lease,  directs 
that  his  eldest  son  shall  have  the  dis- 
posal of  it.  He  after  renews  the 
lease  in  trustee's  name  ;  the  renewed 
lease  passes  by  the  devise. 

Carte  v.  Carte  29 

2.  But  if  trustee  on  renewal,  makes  a 
declaration  that  it  is  in  trust  for  such 
purposes  as  cestui  que  trust  shall  ap- 
poi72t,  qucere  whether  the  words  do 
not  refer  to  a  subsequent  will  only  ib. 

3.  A  lease  may  be  devised,  though  not 
in  possession  29 

4.  Whether  a  lease  renewed  subse- 
quently to  the  making  of  a  will,  passes 
by  it,  is  a  question  of  intention  ib, 

5.  Tenant  for  life  of  an  estate,  held  for 
three  lives,  one  of  the  lives  drops  ; 
tenant  for  life  must  contribute  to  the 
renewal,  and  pay  one-third  of  the 
charge,  or  keep  down  the  interest. 

Verney  v.  Vcrney  88 

6.  But,  contra.)  where  such  a  legal  es- 
tate is  devised  to  one  for  life,  with 
remainder  over  ;  and  the  tenant  for 
life  is  one  of  the  persons  on  whose 
lives  the  lease  is  held  ib. 

7.  So  wliere  such  an  estate  is  given  in 
trust  in  tlie  same  mann(M',  and  the  ctw- 
iulquc  trust  is  one  of  (lie  lives  named  ; 
the  Court  will  not  compel  a  renewal  at 
expence  of  the  cestui  que  trust  ib. 

8.  Lease  to  hold  for  one  year,  and  so 
for  two  or  three  years,  or  such  term 
as  the  parties  should  think  fit.  Held,  a 
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lease  for  a  year,  without  subsequent 
agreement. 

Harris  Y..Evcms  329 

9.  Clause  in  lease  for  three  lives  to  pre- 
vent lessee  or  his  executors,  &c.  from 
letting  above  seven  years,  vi^ithout  li- 
cence; the  third  life  being  in  pos- 
session as  executor  of  his  father,  the 
lessee,  but  vFithout  notice  of  the 
covenant,  leased  for  fourteen  years. 
Held,  no  forfeiture. 

Northcote  v.  Duke  512 

10.  Lessee  covenants  to  repair,  acci- 
dents by  fire  excepted ;  house  is 
burnt  down,  and  lessor,  who  had  in- 
sured, received  the  money,  but  re- 
fused to  rebuild,  and  brought  an  ac- 
tion for  the  rent.  Bill  by  lessee  for 
injunction,  was  held  good  till  house 
rebuilt. 

Brown  Y.Qiiilter  621 

11.  Tenant  for  life  under  a  settlement 
of  a  crown  lease,  gets  a  renewal  in 
reversion,  it  shall  go  to  the  uses  of 
the  settlement. 

Taster  y.  Marriott  669 

12.  Devise  of  lease  to  wife,  for  so  long 
as  she  shall  live ;  after  over,  if  the 
terms  be  then  in  being :  wife  gets  an 
additional  term.  Held,  it  shall  go  to 
use  of  will. 

Rawe  Y.  Chichester  715 

13.  Whoever  has  a  lease,  has  an  interest 
in  the  renewal,  and  when  renewed, 
it  is  a  continuance  of  the  old  lease.  If 
trustees,  mortgagees.  &c.  obtain  re- 
newal, it  is  subject  to  the  trusts  and  li- 
mitations of  the  old  lease       ib.  719 

14.  Covenant  by  lessee  not  assign  with- 
out licence,  does  not  bind  the  as- 
signee of  lessee  under  a  bankruptcy. 

Philpot  V.  Hoare  481 

15.  Tenant  for  life  of  lease  renews,  fine 
on  renewal  ordered  to  be  apportioned 
between  him  and  the  reversioner,  te- 
nant for  life  to  have  4  per  cent, 

ib.  720 

16.  Tenant  for  life  of  crown  lease,  ap- 
plies for  renewal,  but  after,  sells  his 
right  of  renewal ;  the  purchase  money 
shall  be  settled  to  same  uses  as  the 
estate  was. 

Owen  V.  Williams  734 

17.  If  one  take  a  building  lease,  with 
notice  of  a  mortgage,  he  is  liable  to 


the  mortgagee's  demand  626 

18.  Tenant  for  life,  with  power  to  lease 
for  twenty-one  years,  leases  for 
twenty-six.  Held,  the  remainder- 
man is  bound  for  twenty-one  years. 

Campbell  v.  Leach  740 

19.  Lease  granted  by  tenant  for  life, 
under  a  power  to  lease  in  possession 
before  time  when  former  lease  should 
have  expired  ;  the  former  lease  was 
presumed  surrendered,  and  that  the 
second  lease  was  not  granted  in 
futuro.  ib. 

20.  Tenant  for  life,  under  a  power  to 
lease  at  improved  rent,  leases,  re- 
serving proportion  of  ore  of  mines  on 
the  property.  Held,  ore  was  quasi 
rent,  and  to  go  to  the  remainderman. 

ib. 


LEASEHOLDS. 

1.  Under  what  words  pass  in  a  will. 

Devise  12,  16,  38 

2.  Bequest  of,    revoked  by  renewal. 

Bequest  1 


LEGACY. 

See  Assets,  marshalling. — Bequest. 
— Bond,  3. — Codicil,  2,  3,  7. — De- 
vise.—  Mortmain,  26,  32.  —  Per- 
sonal estate,  2,  3,  7,  8. — Residue. 

1.  Executor  promised  his  testator  to 
pay  plaintiff  100/.  legacy,  and  said 
he  need  not  put  it  in  his  will.  De- 
cree for  payment  out  of  testator's 
assets. 

Reech  v.  Kennigate  67 

2.  Legacy  to  the  son  and  daughter  of 
W.  W.  He  had  four  sons  and  a 
daughter.  Held,  none  of  the  sons 
take,  but  daughter  takes  whole. 

Dozosett  V.  Sweet  175 

3.  Legacy  to  John  and  Benedict,,  sons 
of  J.  S.  J.  S.  had  two  sons,  James 
and  Benedict^  but  no  son  John. 
Held,  James  should  take.  ib. 

4.  The  court  will  of  course,  order  se- 
curity for  a  legacy,  payable  at  a  fu- 
ture day. 

F err  and  v.  Fr  entice  273 
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5.  Condition  annexed  to  the  legacy  of 
a  diamond,  the  sale  of  the  diamond 
is  an  acceptance  of  the  condition. 

In  Earl  of  Northumberlcmd  v. 

Earl  of  Aylesford  544 

6.  Legacy  payable  at  twenty-one,  with 
a  certain  allowance  for  maintenance 
in  mean  time.  Legatee  dies  before 
twenty-one.  His  administrator  is  not 
entitled  to  the  legacy,  till  the  time 
when  the  infant  would  have  attained 
twenty-one. 

Roden  v.  Smith  588 

7.  Contra^  if  the  whole  interest  of  the 
legacy  were  given  in  the  mean  time  ib. 

8.  And  a  legatee  over  would  be  enti- 
tled, on  the  death  of  the  infant  ib. 

Certainty  in  Description  of  the 
Objects. 

See  Legacy,  2,  3. 

1.  Legacy  to  the  poor  inhabitants  " 
of  St.  i.,  held  not  bad  for  uncer- 
tainty, but  to  go  to  the  poor  of  St.  L. 
not  receiving  alms. 

Attorney  'General  v.  Clarke  422 

2.  Legacy  to  the  "poor^^  held  good, 
and  the  persons  to  take  judged  from 
circumstances. 

Attorneij -General  v.  Ranee  ib. 

Legatee^  2. 

General  or  Specific. 

1.  The  Court  leans  against  legacies  as 
specific 

Ellis  V.  Walker  310 

2.  Tlie  Court  will  lay  hold  of  circum- 
stances to  construe  a  bequest  a  lyecu- 
niary  bequest 

Attorney -General  v.  Parkin  568 

3.  A  legacy  of  a  sum  of  money  out  of 
a  debt  h  not  specific  ib. 

4.  There  is  a  distinction  between  le- 
i^atiim  debiti,  or  nominis  antl  legatinn 
of  money,  payable  out  of  a  debt  ib. 

5.  One  partner,  by  will,  gives  to  another 
2,000/.,  which  appears  due  on  last 
settlement,  in  trust,  &c.  if  he  did  not 
draio  it  out  before  he  died:  held,  the 
last  words  made  a  specific  b(>quest, 
without  them,  it  would  not  have 
been  so. 

Ellis  V.  Walker  310 


6.  A  bequest  of  a  certain  quantity  of 
stock  will  not  be  held  specific,  from 
the  circumstance  of  testator  having 
that  exact  quantity. 

Bronsdon  v.  Winter  57 

7.  One  bequeaths  the  sum  of  2,000/. 
South  Sea  stock ;  at  time  of  making 
his  will  he  had  just  2,000/.  South  Sea 
stock.  He  after  sold  1,500/.  of  it, 
and  three-fourths  of  the  residue  was 
turned  into  annuities  by  act  of  par- 
liament ;  held,  the  bequest  was  not 
specific  nor  adeemed. 

Bronsdon  v.  Winter  67 

8.  If  a  specific  legacy  of  quantity  be 
bequeathed  out  of  a  certain  body,  if 
the  body  subsist  at  the  testator's 
deathj  the  legacy  shall  be  paid  out  of 
it  261 

Vested  or  Contingent. 

1.  Devise  of  lands  to  A.  in  fee,  paying 
100/.  a-year  to  B.  for  life,  and  several 
other  legacies,  within  twelve  months 
after  death  of  B.  The  legatees  die 
in  life-time  of  J?.:  held,  their  repre- 
sentatives are  entitled. 

Tunstall  V.  Brachen  167 

2.  Devise  of  term  to  raise  6,000/.,  and 
in  case  A.  died  without  children,  tes- 
tator desired  it  might  be  secured  to 
the  younger  children  of  B.:  held, 
that  it  did  not  vest  till  death  of  ^-i., 
and  that  those  who  were  younger 
ctiildren  tlien  took. 

Hall  V.  Hezcer  204 

3.  Devise  to  and  if  she  should  die, 
then  to  her  ehildren,  in  such  propor- 
tions, &c.  as  she  should  appoint;  in 
default  of  appointment,  equally  among 
them,  and  tlie  survivor  or  survivors 
of  them,  and  in  case  there  should  be 
no  such  children,  or  all  should  die 
before  twenty-one,  or  marriage,  then 
over:  held,  a  vested  interest  in  the 
children  at  twenty-one. 

Earl  of  Salisbury  \.  Lam  be  3S5 

4.  Bequest  of  residue  (o  the  children  of 
A.  equally,  with  be(iu<'st  ov(M'  if  A. 
die,  without  leaving  issnt>.  'J'liis  is  ;i 
vested  interest,  di  feasible,  in  the  cliil- 
dren. 

S/i('j)hrrd  v.  Ingram  448 

5.  Interest  of  a  share  of  a  residue  given 
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by  will  to|^.  for  life,  and  after  death 
of  A.  the  principal  to  be  divided 
amongst  her  children,  or  if  one,  to 
that  one  only,  to  be  paid  to  the  sons 
at  twenty-one.  A,  had  a  son  who 
attained  twenty-one,  but  died  in  life- 
time of  his  mother .-  held,  that  he  did 
not  acquire  a  vested  interest  in  the 
legacy. 

Bennet  v.  Seymour  521 

6.  Devise  of  land  to  wife  for  life,  re- 
mainder to  son,  he  paying  thereout 
600/.  to  daughters  of  testator,  within 
six  months  after  death  of  wife,  with 
power  of  entry  on  non-payment. 
Daughters  die  in  life  of  wife :  held, 
their  legacies  are  vested. 

Manning  v.  Herbert  575 

7.  Legacy  to  a  child,  to  be  paid  at  the  time 
of  marriage,  with  consent  of  guardian 
appointed  by  the  will  during  mino- 
rity, with  a  clause  of  maintenance  and 
education  till  twenty-one  :  held,  le- 
gacy vested  at  twenty-one  absolutely, 
and  that  the  consideration  as  to  mar- 
riage was  confined  to  that  period. 

Knapp  V.  Noyes  663 

8.  Devise  of  freehold  houses  to  A.  for 
life,  remainder  to  B.,  he  paying  there- 
out^ to  6\  and  D.,  legacies  three 
months  after  the  death  of  A.',  C.  and 
jD.  die  in  life  of  A.:  held,  their  lega- 
cies are  raisable  for  their  representa- 
tive. 

Jeale  v.  Titckener  70S 

Abatement. 

1.  Pf.  gives,  by  will,  an  annuity  of 
100/.  to  his  wife  for  life,  and  500/., 
which  together  he  declares  to  be  in 
full  of  dower  or  thirds  :  on  deficiency 
of  assets,  held,  the  wife  should  not 
abate  in  proportion  with  the  other 
legatees. 

Davenhill  v.  Fletcher  244 

Ademption. 

1.  In  case  of  a"' specific  legacy,  any 
thing  done  to  change  or  take  away 
the  thing  is  an  ademption. 

Ellis  V.  Walker  311 

2.  Testator  in  trade  gives  2,000/.,  which 
appeared  due  to  him  on  last  settle- 


ment of  partnership  account,  if  he 
did  not  draw  it  out  before  he  died ; 
he  drew  out  1,000/.:  held  to  be  with- 
in the  contingency  in  the  will,  but 
not  a  strict  ademption 

Ellis  V.  Walker  311 

3.  A  debt  given  specifically,  and  called 
in,  and  no  account  why  it  was  called 
in  appears,  it  is  an  ademption ;  but 
if  any  account  is  given,  it  is  not  an 
ademption.  It  is  the  intention  which 
governs. 

H ambling  \.  Lister  402 

4.  There  seems  no  reason  in  the  dis^ 
tinction  between  a  voluntary  and  com- 
pulsory payment  of  a  debt,  as  to 
ademption,  where  the  intention  was 
to  give  a  money  legacy. 

Attorney-General  v.  Parkin  569 

5.  Bequest  of  two  navy  bills,  describing 
them  as  the  money  due  thereon. 
Bills  after  received  by  testator  ia 
course  of  payment — value  decreed  to 
legatee  out  of  testator's  personal  es- 
tate. 

Bronsdon  v.  Winter  59 

6.  A  provision  by  will  by  a  father  to  a 
child,  is  adeemed  by  a  subsequent 
portion  given  by  the  father  in  his 
lifetime  326 

LEGAL  INTEREST. 

1.  Prevails  against  a  prior  equitable  in- 
terest. 

Wilson  V.  Stafford  181 

LEGATEE. 
See  Legacy. — Resulting  Trust. 

1.  Legatees  are  not  entitled  to  stand  in 
place  of  bond  creditors,  to  have  satis- 
faction out  of  real  estate  devised,  but 
are  to  stand  in  place  of  mortgagees. 

Forrester  v.  Leigh  172 

2.  Mistake  in  names  of  legatees,  yet 
legacy  held  good,  and  took  place  ac- 
cording to  the  intention. 

Bradwin  v,  Harpur  374 
See  Hussey  v.  Dillon  603 

3.  Legacy  payable  at  twenty-one,  with 
a  certain  allowance  in  mean  time ;  the 
legatee  dies  before  twenty-one ;  his 
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administrator  is  not  entitled  till  the 
time  when  the  legatee  would  have  been 
twenty-one.  A  devisee  over  would  be 
entitled  on  death  of  the  infant. 

Roden  v.  Smith  588 
4.  A  specific  legatee  of  part  of  sum  due 
on  mortgage,  is  bound  by  account 
settled  between  the  mortgagor,  and 
the  executor  of  the  mortgagee. 

Langley  v.  Lord  Oxford^  Ap- 
pendix (C). 

LESSEE  AND  LESSOR. 

1.  Covenant  not  to  assign. 

Covenant^  4. 

2.  Covenants  for  quiet  enjoyment. 

Covenant^  5. 

3.  Bill  for  satisfaction  for  breaches  of 
covenant. 

Covenant^  9. 

LETTERS. 
See  Literary  Property,  4. 

LIEN. 

See  Bankruptcy,  17. — Bills  of  Ex- 
change, 1,  2. — Covenant,  1. — Fac- 
tor, 2,  3,  4,  5. — Mortgage,  4. — 
Solicitor,  2,  3,  4.  —  Specialty 
Debt,  1. 

1.  If  a  man  having  a  lien  stand  by  and 
let  another  make  a  new  security,  he 
sliall  be  postponed. 

Troughton  v.  Git  lei/  633 

2.  Vendor  takes  bond  for  purchase  mo- 
ney, he  has  no  lien  on  the  estate 
against  creditors  for  whose  benefit  it 
has  been  assigned. 

Fawell  V.  Ileelis  725 


LIFE,  TENANT  FOR, 
See  Tenant  for  Life. 


LIMITATION. 

See  Annuity,  12,  13,  14 — Common, 
Tenant  in,  2. — Issue. — Personal 


Estate,  1,  3. — Remainder, 2. — Set- 
tlement.— Tenant  in  Tail,  4. 

1.  Personal  estate  may  be  limited  for 
the  life  of  a  child  not  in  esse^  and 
twenty-one  years  after  124 

2.  The  Court  never  held  a  limitation 
after  the  death  of  a  person  not  in 
e5se,without  issue  generally  good  124 

3.  In  general,  a  limitation  of  personalty 
after  dying  without  issue  is  void  125 

4.  But  the  Court  will,  if  possible,  so 
construe  the  words  "  dying  without 
issue^''  as  to  support  the  limitation 
over  125 

5.  If  an  estate  is  limited  to  two  jointly, 
the  one  capable  of  taking,  the  other 
not,  he  who  is  capable  shall  take  the 
whole  138 

6.  In  the  construction  of  a  will,  a  con- 
tingency was  confined  to  the  first  limi- 
tation, and  not  to  ride  over  all  the 
subsequent  ones. 

Letheullier  v.  Tracey  204 

7.  Estate  given  to  a  wife  during  widow- 
hood, with  remainder  over,  it  is  good 
as  a  limitation  ;  but  if  given  over  on 
her  marrying  again  within  a  limited 
time,  it  operates  as  a  forfeiture. 

Jordan  v.  Holkham  209 

8.  Devise  (after  three  estates  tail,)  of 
remainder  to  A.  in  fee,  on  condition 
that  he  pay  100/.  to  B.^  &c.  on  his 
coming  into  possession;  before  the  re- 
mainder comes  into  possession,  B, 
dies :  held,  his  representatives  entitled 
to  the  100/. 

Embrey  v.  Martin  230 

9.  Limitation  of  real  estate  to  A.  for 
life,  and  after  his  death  to  2?.;  B. 
is  entitled  on  civil  death  oi  A.^  or  for- 
feiture of  ^.'s  estate,  as  well  as  on  his 
natural  death  277 

10.  Devise  of  personal  estate,  the  in- 
terest to  A.  for  life ;  after  her  decease, 
principal  "  to  li.  and  her  children,  or 
such  as  should  be  then  living:''^  hold,  a 
vested  interest  in  A.  and  her  children, 
and  that  such  of  them  as  should  be 
living  at  the  death  of  A.  should  take. 

Danscn  v.  Ilazccs  277 

11.  Words  which  are  generally  words 
of  limitation,  may  be  considorod  as 
words  of  purchase,  in  a  will,  if  so  in- 
tended. Austin  v.  Taylor  377 
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12.  In  a  trust  oxecuted,  there  ought  to 
be  no  difference  of  construction  in 
equity  from  that  of  a  court  of  law,  on 
a  legal  limitation  362 

13.  There  cannot  be  a  limitation  upon  a 
tenancy  in  common. 

Gordon  v.  Pulteney  502 

14.  Bequest  of  stock,  &g.  to  A.^  in  trust 
for  an  infant,  and  for  such  youn- 
ger son  or  sons  as  B.  shall  have, 
equally  to  be  divided  between  them, 
and  in  case  there  shall  be  but  one 
younger  son,  then  the  whole  to  him : 
held,  that  B.  took  an  estate  for  life, 
remainder  to  his  younger  sons,  as  te- 
nants in  common. 

Gordon  v.  Pulteney  499 

1 5.  When  there  is  an  estate  of  freehold 
limited  to  the  ancestor,  no  subsequent 
limitation  to  his  heirs,  or  to  the  heirs 
of  his  body,  can  make  them  purcha- 
sers 462 

36.  A  devise  to  a  man  for  life,  and  if  he 
die  without  heir  male,  remainder  over, 
makes  an  estate  tail  463 

LIMITATION. 
STATUTE  OF  LIMITATIONS. 

Review,  Bill  of,  5,  6,  7,  8. 

1.  Where  a  trust  is  created  for  payment 
of  debts,  whether  it  lets  in  debts 
barred  by  the  statute  of  limitations. 
Qucere. 

Oughterloney  v.  Earl  of  Powis  231 

2.  The  statute  of  limitations  was  made 
to  bar  right,  and  not  give  remedy  in 
dubious  cases  647 

3.  In  questions  which  turn  on  limita- 
tions of  time,  the  right  is  never  taken 
into  consideration  647 

4.  Courts  of  equity  adopted  the  rule  of 
limitation,  in  analogy  to  the  statute  of 
limitations,  at  law  648 

LINEN. 

FuilNlTURE, 

LITERARY  PROPERTY. 

1.  A  fair  abridgment  is  not  piracy. 

Dodsley  v.  Kinnersley  403 


2»  An  abstract,  in  the  Annual  Register, 
of  a  work,  held  not  piracy.  The  au- 
thor had  himself  published  extracts  in 
a  periodical  paper 

Dodsley  v.  Kinnersley  403 

3.  Injunction  granted  to  restrain  pub- 
lishing, in  a  magazine,  a  farce  acted 
at  the  theatres  but  never  printed. 

Macklin  v.  Richardson  694 

4.  Injunction  to  restrain  the  executor 
of  a  person,  to  whom  private  letters 
were  written,  from  publishing  them, 
without  leave  of  executors  of  the  per- 
son who  wrote  them. 

Thompson  v.  Stanhope  7^7 

LONDON,  CUSTOM  OF. 

1.  Custom  of  London^  that  a  child  ad- 
vanced shall  be  excluded  from  the 
customary  share,  holds  only  between 
children. 

Gar  on  v.  Tripp  et  189 

2.  A  freeman,  having  a  son,  married  a 
second  wife,  and  died  :  wife  is  enti- 
tled under  the  custom,  which  is  not 
taken  away  by  11  Geo.  1.  c.  18.  s.  17. 

Dans  en  v.  Hawes  ^76 

3.  A  freeman  may  purchase  his  child's 
customary  share,  but  that  must  be  by 
agreement  190 

LORDS,  HOUSE  OF. 
See  Appeal,  1,  2. 

LUNATIC. 

See  Solicitor,  1,  4.— Term,  9. 

1.  Committees  never  have  any  allowance 
made  them,  for  their  trouble. 

In  Matter  of  Annesley  78 

2.  But,  under  circumstances,  the  Court 
will  increase  the  allowance,  for  main- 
tenance, which  will  answer  the  allow- 
ance for  trouble  ib. 

3.  Whether  stat.  Geo.  2.  c.  10.  extended 
to  lunatics  at  large,  or  only  where 
custody  had  been  granted  under  the 
great  seal.  Quaere. 

Ex  parte  Marchioness  of  Annandale  80 

4.  Where  one  was  found  lunatic  at 
Ilambro\  and  a  curator  appointed 
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there,  the  lunatic  and  curator  were 
ordered  to  join  in  a  conveyance 

Ex  parte  Marchioness  of  Annan- 
dale  80 

5.  In  cases  of  lunacy,  the  first  care  of 
the  Court  is  the  maintenance  of  the 
lunatic  ib.  81 

6.  It  is  a  rule  never  departed  from,  not 
to  vary  or  change  the  property  of  the 
lunatic,  so  as  to  affect  any  alteration 
as  to  the  succession  to  it  ib. 

7.  Money  of  lunatic,  lent  in  discliarge 
of  incumbrances  on  his  estate  in  >S'6-o^- 
land.,  shall  go  as  his  personal  estate 
in  England  ib. 

8.  Instances  of  power  exercised  by  Lord 
Chancellor  over  estates  of  lunatics  ly- 
ing in  Scotland^  the  lunatic  being  in 
England  ib.  82 

9.  An  order  stopping  a  lunatic  from 
being  carried  into  Scotland^  before 
commission  taken  out 

Lady  Mars^s  case  cited  82 
10  A  solicitor  cannot  maintain  an  action 
against  a  lunatic,  for  monies  expended 
in  prosecuting  suits,  on  his  behalf,  the 
action  must  be  against  the  person  who 
employed  the  solicitor. 

Barneslij  v.  Powell  102 

11.  On  petition,  one  was  appointed 
committee  of  the  person  and  estate  of 
the  lunatic,  with  restriction  not  to 
receive  any  part  of  the  estate,  and  a 
receiver  was  appointed  of  the  estate.  | 

Ex  parte  Billinghurst  104 

12.  Commission  of  lunacy  ordered 
against  a  person  who  was  in  France^ 
to  be  executed  in  Essex^  where  his 
mansion  house  was. 

Ex  parte  Southcote  109 

13.  The  commissioners  and  jury  have  a 
right  to  examine  the  lunatic  ib. 

14.  If  any  person  refuse  to  produce  the 
lunatic,  he  may  be  made  to  pay  costs. 

ib. 

15.  It  is  the  standing  order  of  the  Court, 
that  the  comniissiont  rs  direct  an  en- 
quiry, by  a  jury,  in  the  county  where 
lunatic  resides  ;  but  to  tliis  there  may 
be  exceptions  1 1 1 

16.  Commissions  of  inquiry  were  for- 
merly by  writ,  but  of  late  years  by 
commission  in  nature  of  a  writ  ib. 

17.  Writs  in  lunacy  are  never  directed 
to  the  escheator,  but  to  the  shcritF  ib. 


18.  Commissioners  in  lunacy  cannot  exe- 
cute the  commission  abroad  112 

19.  The  lunatic  may  oppose  the  com- 
mission 

Ex  parte  Southcote  112 

20.  Any  body  may  apply,  for  the  lunatic, 
to  traverse,  or  supersede  the  commis- 
sion ib. 

21.  On  application  to  traverse  or  super- 
sede a  commission,  the  lunatic  must 
appear  to  be  examined,  coram  rege  in 
concilio,  which  means  in  chancery. 

ib, 

22.  The  Chancellor  may  make  an  order, 
in  lunacy,  after  the  lunatic's  death. 

Ex  parte  Grimstone  706 

23.  After  the  return  to  the  commission, 
the  great  seal,  by  virtue  of  the  sign 
manual,  grants  the  custody  707 

24.  After  the  custody  is  granted,  the 
great  seal  acts  not  under  the  sign  ma- 
nual, but  by  virtue  of  its  general 
power  as  keeper  of  the  King's  con- 
science ib, 

25.  It  is  usual,  but  not  necessary,  to 
take  bonds  from  the  committees  to 
account,  &c.  and  there  is  no  reason 
why  the  orders  should  not  be  en- 
forced, independent  of  the  bond  ib. 

26.  The  Court  makes  orders  in  lunacy, 
and  enforces  them,  by  attachment,  un- 
der the  general  power  of  the  Court, 
and  not  by  virtue  of  the  sign  manual 

I  ib. 

27.  Mortgage  on  lunatic's  estate  paid 
off,  and  the  term  ordered  to  attend 
inheritance,  and  not  in  trust  for  next 
of  kin. 

Ex  parte  Grimstone  706 

28.  In  management  of  lunatic's  estate, 
the  ruling  principle  is  to  do  what  is 
for  the  benefit  of  the  lunatic  ib.  708 

29.  As  between  the  real  and  personal 
estate,  the  case  of  an  infant  difiers 
from  that  of  a  lunatic  ib. 

30.  It  is  not  a  rule  that  savings  out  of 
lunatic's  real  estate  shall  in  all  cases 


go  to  the  next  of  kin. 


ib. 


31 .  The  Court,  every  day,  orders  savings 
out  of  lunatic's  real  estate,  to  be  laid 
out  in  repairs^  and  to  discharge  in- 
cumbrances on  the  real  estate  ib. 

32.  The  Court  having  custody  of  lu- 
natics was  before  the  stat.of  Pcroga- 
tiva  Regis  707 
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MAINTENANCE. 
See  Costs. 

1.  Reference  for  maintenance  without 
suit,  was  first  introduced  by  Sir  J. 
JeTcyll  145 

2.  Maintenance  and  education  are  con- 
fined to  minority  663 

3.  Under  the  word  education,  the  pro- 
vision has  been  extended  beyond 
twenty-one,  but  that  must  be  in  a 
very  special  case  ib. 


MARRIAGE. 

See  Consideration,  1,  2. — Evidence, 
19. — Forfeiture,  2,  6. — Ward  of 
Court. — Will  (Revocation). 

1.  Devise  to  A.  in  case  she  marry  with 
the  consent  and  approbation  of  B.^  but 
if  she  marry  without  such  consent,  or 
approbation,  then  over.  A.  marries 
without  consent,  but  B.  after  ap- 
proved of  the  marriage  :  held,  no  for- 
feiture. 

Burleton  v.  Humfrey  256 

2.  Settlement  to  daughter,  with  proviso 
that  if  she  marry  without  consent  of 
mother,  it  should  be  to  her  separate 
use ;  mother  encourages  marriage  with 
A.  but  after  refuses  consent;  mar- 
riage without  such  consent  held  no 
forfeiture. 

Lord  Strange  v.  Smith  263 

3.  Marriage  to  be  valid  must  be  accord- 
ing to  the  lex  loci  303 

4.  Forfeiture  for  marrying  under  six- 
teen, by  Stat.  P.  &  M. 

See  tit.  Forfeiture^  2. 

5.  The  Courts  lean  most  strongly  against 
stripping  a  child  of  its  provision,  in 
cases  of  marriage  against  consent  257 

6.  Sentence  of  Ecclesiastical  Court,  with 
respect  to  a  marriage,  is  conclusive 
evidence. 

Meadows  v.  D.  of  Kingston  763 
Prudham  V.  Phillips  ib. 

7.  Bequest  of  1,500/.  a-piece  to  daugh- 
ters, to  be  paid  on  marriage,  with  con- 


sent, &C.5  and  if  any  marry  without 
consent,  then  to  have  only  500/.;  one 
attained  twenty-one  and  died  unmar- 
ried :  held,  the  legacy  vested,  and 
that  the  condition  of  marriage  was 
confined  to  marriage  under  twenty- 
one  662 


MARRIAGE  BROKAGE. 

1,  On  bill  filed  to  be  relieved  against  a 
promissory  note,  given,  on  a  marriage 
brokage  agreement;  on  motion,  the 
defendant  restrained  from  parting 
with  or  assigning  the  note,  till  answer 
or  further  order. 

Smith  v.  Huytwell  66 


MARRIAGE  SETTLEMENT. 

See  Agreement,  4. — Articles. — Bill, 
11. — Cross-remainders,  2. — Hus- 
band and  wiff. — Recovery,  4. 

1.  The  value  of  lands  settled  in  join- 
ture, is  to  be  estimated  at  the  time  of 
the  settlement,  and  not  of  the  death 
of  the  husband. 

Vernon  v.  Vernon  4 
Pinnely.Hallet  106 
Lord  Tyrconnel  v.  Ancaster  239 
Cowiv2t.^  Lady  Londonderry  \.  Wayne 

424 

But  see  note  (4)  to  that  case. 

2.  A  settlement  made  before  marriage^ 
is  good  against  every  body,  if  it  is 
in  consideration  of  marriage  only  ;  if, 
after  marriage^  a  settlement  is  made 
in  consideration  of  marriage  only,  it 
is  voluntary,  and  fraudulent  against 
creditors  121 

3.  If,  after  marriage,  the  father  or  other 
person,  in  consideration  of  the  hus- 
band making  a  settlement,  advance  a 
sum  of  money,  such  a  settlement  will 
be  good,  and  for  valuable  consider- 
ation ib» 

4.  If  the  husband  cannot  get  possession 
of  the  wife's  property  without  the  as- 
sistance of  the  Court,  the  Court  will 
decree  an  adequate  settlement  to  be 
made,  on  the  wife,  and  support  it  as  a 
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settlement  for  valuable  consideration  I 

121 

5.  So,  in  a  like  case,  where  the  husband, 
in  pursuance  of  an  agreement  with 
wife's  trustees,  makes  a  settlement, 
it  is  good  against  creditors  122 

6.  So,  where  a  daughter  was,  under  a 
former  settlement,  entitled  to  6,000/. 
subject  to  be  lessened  by  birth  of 
other  daughters,  and  after  her  mar- 
riage, the  father  secures  the  whole 
6,000/.  on  consideration  that  the  hus- 
band would  make  a  settlement ;  a 
settlement  made,  after,  in  pursuance 
of  this  agreement,  was  held  good 
against  creditors. 

Wheeler  v.  Casyl  121 

7.  The  Court  will  support  a  settlement 
made,  under  its  decree,  in  respect  of 
wife's  trust-property,  by  a  husband 
coming  for  aid,  as  to  that  property  ib. 

8.  And  so  also  a  settlement  made  by 
agreement,  with  wife's  trustees,  in  re- 
spect of  her  trust-property,  if  the 
settlement  be  such  as  the  Court  would 
have  decreed  ib. 

9.  Articles  previous  to  a  settlement, 
cannot  in  general  be  read,  to  construe 
the  settlement,  unless  the  bill  is 
brought  to  rectify  the  settlement,  or 
the  settlement  refers  to  them 

Pritchard  v.  Quinchant  146 

10.  By  articles,  it  was  agreed  that 
3,000/.  should  be  laid  out  in  land, 
and  settled  on  husband  and  wife,  for 
their  lives,  remainder  to  issue,  as 
they  should  appoint.  Husband  dies 
without  appointing.  Held,  land  to 
be  settled  on  wife  for  life,  remainder 
in  strict  settlement. 

Dod  V.  Dod  275 

11.  Settlement  on  marriage  of  10,000/. 
was  vested  in  trustees  to  pay  the  in- 
terest to  husband  and  wife,  for  their 
lives  ;  on  their  death  to  stand  pos- 
sessed thereof  for  all  and  every  their 
child  or  children,  of  their  bodies,  or 
such  one,  &c.  in  such  shares,  &c.  as 
husband  in  his  life,  or  in  default  of 
appointment  by  him,  as  wife  should 
appoint;  in  default  of  appointment,  to 
all  equally,  at  twenty -one,  or  mar- 
riage. There  were  two  children,  one 
died,  and  then  the  father  died.  Held, 
that  the  husband  of  surviving  child 


was  entitled  to  the  10,000/.  on  death 
of  the  wife. 

Gordon  v.  Levi  365 

12.  One  having  a  power  to  settle  land 
of  400/.  a-year,  articles  to  settle  400/. 
clear  of  taxes^  and  reprizes,  settle- 
ment after  marriage,  held  intended 
as  an  execution  of  the  power,  and 
that  articles  to  make  "  clear  of 
taxes^''  was  a  mistake. 

Lord  Londonderry  \.  Wayne  424 

13.  Settlement  after  marriage  pursued 
the  words  of  articles,  which  limited 
estate  to  husband  and  wife  jointly, 
for  their  lives,  and  after  death  of  the 
survivor,  to  use  of  heirs  of  the  body 
of  the  husband  and  wife,  and  their 
heirs,  and  for  want  of  such  issue,  to 
use  of,  &c.  The  articles  not  being 
produced,  the  Court  would  not  decree 
a  strict  settlement  against  a  purchaser, 
who  had  notice  of  them. 

Cor  dwell  \.  Mackrill  515 

14.  Settlement  of  money  on  husband 
and  wife,  &c.  and  in  case  the  hus- 
band shall  die,  and  the  wife  survive, 
he  leaving  no  issue  of  her  body,  or 
such  issue  shall  die  in  the  lifetime  of 
the  wife,  then  the  money  to  be  as- 
signed to  the  wife.  There  was  issue, 
a  daughter,  who  married,  attained 
twenty-one,  and  died  in  lifetime  of 
her  mother,  leaving  two  children, 
who  survived  the  grandmother.  Held, 
the  daughter  acquired  a  vested  in- 
terest, transmissible  to  her  represent- 
atives. 

Heurtley  v.  Mason  622 

15.  One  on  marriage,  gives  bond  to 
settle  an  estate  of  inheritance  of  clear 
100/.  a-year,  to  the  use  of  himself 
for  life,  remainder  to  his  wife  for  life, 
remainder  to  the  heirs  of  their  bodies, 
remainder  to  his  own  right  heirs,  he 
after  settles  a  rent  charge  of  100/. 
a-year,  instead  of  land.  Held,  a  per- 
formance of  the  condition. 

Middlcton  v.  Pry  or  390 

IVIARRIED  WOMAN. 

Sec  Fdme  covkut. 
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MASTER. 

See  Examination. — Reference. 

MASTER'S  OFFICE. 
See  Examination. 

MAXIMS. 

1.  Fraus  et  dolus  nemini  patrocinari 
debent  447 

2.  It  is  a  standing  maxim  in  equity. 
Qui  sentit  commodum  sentire  debet 
et  onus. 

Earl  of  Northumberland  v.  Lord 
Aijlesford  543 

3.  Nil  agit  exemplum  quod  litem  lite 
resolvit  220 

4.  Equitas  sequitur  legem     200,  301, 

566 

5.  Qui facit  per  alium  facit  per  se  505 

6.  Principles  and  rules  of  law  that  have 
been  long  followed,  ought  to  be  ad- 
hered to,  though  they  have  not  much 
reason  to  support  them. 

Newcoment  v.  Bethlem  Hospital 
in  Appendix  (A.) 

MERGER. 

See  Charge,  1,  2,  3.— Real  and  per- 
sonal ESTATE,  8. 

1.  If  the  inheritance  of  an  estate  comes 
to  one  having  an  equitable  charge 
upon  it,  the  charge  is  merged,  ex- 
cept in  certain  cases. 

Chester  v.  Willes  246 

2.  It  is  not  merged  where  the  estate 
which  comes  to  the  person,  entitled 
to  the  money,  is  only  an  estate  tail 

ib. 

3.  Nor  where  the  owner  of  the  fee  has 
manifested  an  intention  that  the  charge 
should  subsist  ib. 

4.  Courts  of  law  merge  estates  lying  in 
the  same  person.  Equity  looks  into 
the  rights  of  parties,  whether  the  es- 
tates are  strictly  in  the  same  person, 
or  in  different  persons. 

Donisthorpe  v.  Porter  601 

5.  Owner  of  an  estate  becomes  enti- 
tled to  a  sum  of  money  charged  on  it, 
and  secured  by  a  term  of  years ;  it 


shall  merge,  in  equity,  for  the  benefit 
of  the  heir  at  law,  except  in  case  of 
creditors  or  infancy  600 

MILK. 

1.  The  occupier  must  set  out  the  milk, 
in  his  own  vessels,  at  the  known 
milking  place,  and  the  parson  must 
fetch  it,  and  pour  it  into  his  own 

vessels. 

CarthezD  v.  Edwards  72 
MINES. 

See  Bishop,  1. — Lease,  20. — Parson, 
2. 

1.  The  Court  distinguishes  between 
digging  mines,  and  cutting  timber  56 

2.  There  are  many  cases  where  an  ac- 
count will  be  decreed  of  ore  taken, 
when  in  any  other  tort  relief  would 
be  refused  ib, 

3.  A  colliery  is  not  only  an  enjoyment 
of  the  estate,  but  in  part  carrying  on 
a  trade  114 

4.  The  Court,  with  reluctance,  grants  in- 
junction to  stay  working  a  colliery. 

Anon.  209 

5.  Tenant  for  life  of  estate,  on  which 
were  mines,  open  and  unopened,  has 
power  to  let  for  twenty-one  years  in 
possession,  reserving  the  best  rent,  he 
leases  the  mines,  open  and  unopen, 
for  twenty-six  years,  without  refer- 
ence to  the  power  reserving  ore  as 
rent  :  held,  that  the  ore  was  quasi 
rent,  and  though  reserved  as  a  sum 
in  gross  for  all  the  mines,  yet  was 
good  for  the  mines  which  were  open- 
ed, but  not  for  the  unopened  ones. 

Campbell  \,  Leach  741 

6.  The  words  "  manors,  lands,  and  te- 
nements," will  carry  mines  748 

MISTAKE. 

1.  Court  of  equity  will  not  rectify  a 
nYistake  of  names,  in  a  recovery,  es- 
pecially after  a  length  of  time,  and 
against  a  purchaser. 

Bell  V.  Can  da  II  101 

2.  The  Common  Pleas  often  amends 
such  mistakes  ib» 
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MODUS. 

1.  The  rule  of  law,  that  a  modus  ought 
to  be  equally  certain  with  the  tithes 
in  kind,  must  not  be  weighed  with 
grains  and  scruples"  48 

2.  And  when  the  books  speak  of  the 
equal  certainty  of  a  modus,  they  must 
be  understood  to  a  common  intent, 
and  not  to  every  possible  intent  49 

3.  If  it  appears  that  a  pecuniary  pay- 
ment has  been  made  for  any  sort  of 
tithes,  Court  will  help  imperfect  man- 
ner of  setting  out  the  modus. 

Mallock  V.  Browse  423 

4.  Payment  of  part  in  money,  and  part 
in  kind,  may  be  good  as  a  modus. 

Walton  V.  Tryon  1 35 

5.  A  modus  to  be  paid  by  the  occupiers 
and  owners  of  the  demesnes  of  a 
manor,  let  them  be  ever  so  large,  or 
divided  amongst  ever  so  many  hands, 
is  good  50 

6.  A  modus  laid  in  the  occupiers  of 
lands,  is  a  good  modus  ih. 

7.  A  modus  laid  in  the  owners  of  lands 
only,  is  not  good  ib. 

8.  Whether  it  is  necessary  to  make  every 
occupier  of  lands  a  party  to  the  libel, 
in  a  suit  in  the  ecclesiastical  court,  in 
respect  of  a  modus  laid  in  all  the  oc- 
cupiers, qucere  51 

9.  Modus,  that  all  and  every  occupier 
of  lands  and  tenements,  within  cer- 
tain vills,  not  being  part  of  the  de- 
mesnes of  the  monastery  of  6.,  have 
or  ought  to  pay  every  year  for  tithe 
of  hay  of  C.  30/.,  for  J.  20/.,  for  G. 
40/  ,  for  B.  2/.  \3s.4d.,  for  F.  31. 
Held,  not  bad  on  the  face  of  it,  and 
sent  to  be  tried  at  law. 

llardcastle  v.  Slater  41 

10.  Where  a  modus  is  set  up,  that  all 
the  occupiers  of  a  vill  shall  pay  a  cer- 
tain sum  in  lieu  of  tithe  hay,  the  cir- 
cumstance that  those  may  have  to  pay 
who  grow  no  hay,  raises  no  presump- 
tion against  it  48 

11.  A  modus  may  be  laid  in  a  vill, 
with  the  exception  of  a  part  of  tlu^ 
vill  5 1 

12.  A  modus  for  a  parcel  of  an  ancicMit 
park  to  pay  everyy  ear  2A~.and  a  slioulder 
of  every  third  doe,  for  all  tithes,  held 


good,  after  the  land  was  disparked, 
and  no  deer  could  be  killed  49 

13.  Modus  of  one  penny  for  each  an- 
cient orchard  decreed. 

Butcher  v.  Hill  376 

14.  Modus  of  four  couple  of  rabbits, 
and  10s.  a-year  for  rabbits  135 

15.  A  fother  of  hay  as  a  modus  in  lieu 
of  tithes  ;  held  uncertain  and  void. 

Fenwicke  v.  Lambe  365 

16.  Issue,  whether  twopence  per  hogs- 
head throughout  the  parish  for  cider, 
same  appearing  in  an  ancient  account 

ib. 

17.  Modus  for  clover,  instead  of  saying 
modus  for  grass  in  an  answer  :  held, 
sufficient,  and  issue  directed  to  try 
modus  for  grass. 

Wood  X.  Harrison  63 


MONEY. 

See  Annuity,  5. — Election,  1,2,  3. — 
Equity,2. — Fraud, 7. — Merger,  5. 
Mortgage,!  2. — Ore. — Purchaser, 
5.  —  Resulting  trust,  7,  8.  — 
Trust,  7. 

1.  Money  directed  to  be  laid  out  in 
land,  the  person  entitled  to  it  may 
elect  to  take  it  in  money  or  land,  and 
a  slight  act  done  will  be  evidence  of 
his  intention  ;  but  parol  declaration 
is  not  sufficient  229 

2.  W  P.  devises  land  to  wife  for  life, 
remainder  to  S.  and  T.  in  fee,  and 
gives  400/.  to  be  laid  out  in  land,  or 
any  other  security,  as  his  trustees 
shall  think  fit,  to  be  settled  as  his 
lands  devised.  Tlie  intermediate  li- 
mitations being  at  an  end,  and  .S*. 
dead,  the  estate  came  to  T.,  who  was 
an  infant,  and  being  above  twenty, 
he  made  a  will,  and  gave  all  his  es- 
tate to  the  plaintiff,  and  died  before 
twenty-one,  the  400/.  not  being 
laid  out  in  land.  Held,  it  did  not 
pass  by  the  will  as  money  :  tliat  the 
trustees  had  no  election  to  consider 
it  as  money  or  land.  That  the  in- 
fant could  not. 

Ear  loin  v.  Saunders  2-10 

3.  Eciuily  will  relieve  against  nonpay- 
ment of  money  on  a  certain  day  332 
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4.  Trust  money  followed  into  land,  upon 
evidence. 

Lane  v.  Dighton  409 

5.  Owner  of  an  estate  becomes  enti- 
tled to  a  sum  of  money  charged  upon 
it,  and  secured  by  a  term  of  years,  it 
shall  merge  in  equity,  for  the  benefit 
of  the  heir,  except  in  case  of  cre- 
ditors, or  of  infancy. 

Donisthorp  v.  Porter  600 

6.  Money  settled  in  trust  for  husband  for 
life,  wife  for  life,  after  their  deaths, 
amongst  their  children  ;  husband  pur- 
chased land  with  part  of  the  trust 
money,  with  permission  of  trustees, 
after  his  death,  the  money  was  fol- 
lowed into  the  land. 

Lane  v.  Dighton  41 1 

7.  The  Court  is  very  cautious  in  fol- 
lowing money  into  land. 

Ryal\.  Ryal^  cited  413 

8.  But  it  will  do  so  when  proved,  that 
money  was  laid  out  in  land  ib. 

9.  And  it  will  always  do  so  on  an  ad- 
mission in  the  account  of  the  person 
laying  out  the  money  ib. 

10.  On  bill  to  charge  land  with  trust 
money  laid  out  in  purchase  of  it; 
reference  to  Master  to  enquire  if  so 
laid  out  ib. 

Lane  v.  Dighton  411 
Jones  V.  Jones.,  cited  412 

11.  Land  charged  without  reference. 

Balgney  v.  Balgney  cited  414 
Hardacre  \.  Massenger^  cited  412 


MORTGAGE. 

See  Devisee,  1,  3. — Donatio  mortis 
CAUSA.— B.Ein,  10,  11,  20. — Hus- 
band AND  WIFE,  2,  3,  11,  12. — 
Judgment  debt,  2. — Lease,  13,  17. 
—  Mortmain,  3,  4.  —  Notice.  — 
Personal  estate,  5. — Will,  (re- 
vocation.) 

1.  One  agrees  to  purchase  an  estate 
which  is  in  mortgage  for  a  gross  sum, 
of  which  he  covenants  to  pay  86/.  to 
mortgagee,  and  rest  to  the  owner. 
Purchaser  dies,  heir  at  law  has  a  right 
to  have  mortgage  money  out  of  per- 
sonal estate. 

Parsons  V,  Freeman  115 


3.  The  heir  at  law  always  had  a  right, 
either  in  case  of  mortgage  or  not,  to 
have  the  inheritance  exonerated  from 
debts  by  the  personal  estate  172 

4.  A  mortgage  is  a  lien,  and  an  estate 
in  land  174 

5.  Devise  of  lands  mortgaged  in  fee,  or 
for  years.  See  Devise^  10 

6.  Devise  to  son  of  copyhold  estate, 
subject  to  a  rent  charge  to  J.,  and 
to  two  legacies  ;  son  mortgages  the 
estate.  On  bill  by  mortgagee,  for  sale 
of  personal  estate  :  held,  entitled  to 
satisfaction  out  of  the  estate  before 
the  rent  charge  or  legacy. 

Wilson  V.  Stafford  181 

7.  Qucere^  Whether  a  mortgage  can 
pass  by  parol  gift. 

H asset  V.  Tynte  318 

8.  Rector  entitled  to  annual  stipend  in 
lieu  of  tithes,  assigns  it  by  way  of 
mortgage.  After,  a  creditor  of  rector 
obtains  judgment,  and  sequestration 
of  the  stipend.  Held,  the  mortgagee 
shall  be  preferred. 

Errington  v.  Howard  485 

9.  Foreclosure  against  tenant  for  life, 
and  first  remainderman ;  usual  de- 
cree made,  and  time  for  redemption 
past ;  tenant  in  tail  releases  equity  of 
redemption,  and  decree  not  made  ab- 
solute. Still  held  binding  on  those 
in  remainder. 

Reynolds  v.  Perkins  564 

10.  Prior  incumbrancer  cannot  turn  in- 
terest into  principal  against  a  subse- 
quent incumbrancer,  of  whom  he  has 
notice. 

Digby  V.  Craggs  612 

11.  A  first  mortgagee  suffering  a  second 
mortgage  to  be  made,  without  giving 
notice  of  his  security,  shall  be  post- 
poned to  the  second  mortgagee. 

Troughton  v.  Gitley  633 

12.  If  executor  of  mortgagee  lends  a 
further  sum  on  bond,  he  may  tack  as 
againstthe  heir  or  devisee  of  mortgagor, 
but  not  against  creditors,  if  estate  be 
by  will  charged  with  payment  of  debts. 

Price  V.  Fastnedge  685 

13.  Woman  bond  creditor,  married 
mortgagee,  and  died;  husband  ad- 
ministrator to  wife  allowed  to  tack 
bond  to  mortgage,  as  against  heir  of 
mortgagor.  Ibid.  686 
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14.  Two  separate  mortgages  of  different 
estates  to  the  same  person ;  purchaser 
of  equity  of  redemption  of  one  can- 
not redeem  that  one  alone,  but  must 
redeem  both. 

Ex  parte  Carter  723 

15.  Money  due  on  mortgage,  will  pass 
by  a  will  unattested  320 

16.  If  a  subsequent  judgment  creditor 
of  a  mortgagor  come  to  redeem,  he 
must  redeem  the  whole,  and  not  a 
moiety  only  of  the  premises. 

Sish  V.  Hopkins^  Appendix  (B.) 

MORTGAGOR  AND  PvlORT- 
GAGEE. 

See  Dower,  2,  10.  —  Lease,  13.  ~ 
Legatee,  4. — Ship,  3. — Tacking, 
1,  2,  3. 

1.  A  mortgagee  having  notice  of  a  sub- 
sequent judgment,  cannot  tack  against 
the  judgment  creditor  sums  advanced 
after  such  notice,  on  security  of  the 
mortgaged  premises. 

Sich  V.  Hopkins y  Appendix  (B.) 

MORTMAIN. 
See  Devise,  33. — Plea,  3. — Statutes, 

CONSTUUCTION  OF,  1. 

1.  See  the  reason  for  passing  stat.  9  Geo. 
2.,  and  the  intention  of  that  act  23, 

156,  651,  639 

2.  Any  charge  upon  lands  to  any  charit- 
able use,  is  within  stat.  9  Geo.  2. 

p.  24 

3.  Mortgage  in  fee,  is  within  the  stat. 

Attorneij-General  v.  Mcyrick 
cited  308,  i:^8 

4.  A  mortgage  for  years  is  within  the 
statute. 

Attorney-General V.  Caldzccll  635 

5.  A  term  of  years  is  within  the  statute. 

Attorney-General  \.  Graves  155 

6.  Devise  of  lands  to  be  sold,  and  the 
residiK*  of  the  money,  after  payment 
ofd"btH,  &c.  to  charity.  IloUl  void 
by  stat.  of  Mortmain. 

Attorney-General  v.  Lord  IVcy- 
nioutli  1  9 

7.  Devise  of  residue  of  \\\\\  and  per- 
sonal estate^  consisting  partly  of  a 


term,  to  a  charity,  whether  it  be  an 
old  term,  or  one  crea.ted  de  novo^ 
is  within  the  Statute  of  Mortmain,  as 
to  the  term. 

Attorney-General Y.  Graves  155 

8.  Devise  of  residue  of  real  and  per- 
sonal, after  payment  of  debts,  whe- 
ther void  157 

9.  Bequest  of  money  to  charity,  to  be 
invested  until  can  be  laid  out  in  land 
to  satisfaction  of  trustees,  not  within 
the  statute. 

Grimmet  v.  Grimmet  210 

10.  Bequest  of  money  to  settle  and  secure 
by  purchase  of  lands,  or  otherwise^  as 
executors  shall  be  advised^  an  an- 
nuity for  a  charity,  not  within  stat. 

Soresby  v.  Hollins  211 

11.  Where  there  is  a  discretionary 
power,  in  trustees,  to  lay  out  the  mo- 
ney, either  in  the  funds  or  land,  not 
void  212 

12.  Bequest  of  money  to  be  laid  out  in 
land  for  a  charitable  use,  is  void  ;  but 
Court  would  order  money  to  be  placed 
in  the  funds,  till  purchase  made  ib. 

13.  Bequest  of  money  to  be  placed  in  - 
the  funds  for  a  charity,  till  by  law  it 
may  be  laid  out  in  land,  is  good  213 

14.  Rule  of  construction,  as  to  devise 
of  money  to  be  laid  out  in  land,  is 
same  as  before  the  statute  213 

15.  Grant  by  the  Crown  of  the  right 
to  lay  chains  in  the  Thames^  to  moor 
ships,  is  an  interest  in  land,  and  within 
the  Statute  of  Mortmain. 

Negus  V.  Coulter  367 

16.  Rector  of  a  parish  gives  a  sum  of 
money  to  be  laid  out  in  building  a 
parsonage  on  the  glebe,  not  within 
the  Statute  of  INFortmain. 

Glubb  V.  Muudy  373 

17.  Bequest  of  personalty  by  will,  dated 
prior  to  Geo.  2.,  to  be  laid  out  in 
lands  for  a  charity  ;  a  codicil  made 
after  the  statute,  as  it  operates  as  a 
new  will,  makes  devise  void. 

yIttorney-General  v.  Heart iccll 

151 

IS.  Contra^  if  the  dovise  had  b(>ou  of 
land  ib. 
19.  A   devis(^   in    mortmain    by  will, 
made  before  f.(at.  9Cieo.  2.,  is  good. 
Altorncy^Gcncral  v.  Dozening 
560j  572 
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20.  Devise  of  lands  to  endow  and  build 
a  college,  is  good. 

Attorney 'General  v.  Downing 
550,  572 

21.  Devise  of  residue  of  real  and  per- 
sonal to  charity,  void  as  to  leasehold. 

Attorney-Generalw,  Tomkins  217 
22   Devise  of  residue  of  lands,  &c.  to 
charity  generally  not  void,  Crown 
may  appoint. 

Attorney-General  v.  Kendle  712 
23.  A  devise  of  freehold  and  leasehold 
to  sell,  and  lay  out  the  money  to  buy 
ground  for  an  almshouse,  and  to  erect 
an  almshouse,  and  lay  out  residue  in 
land,  out  of  rents  to  pay  stipends  to 
twenty  poor  people  to  be  in  the  alms- 
houses, void  m  toto  under  Statute  of 
Mortmain. 

Attorney 'G ener al  V,  Tyndall  615 

25.  Bequest  of  money  to  the  corpora- 
tion of  Queen  Anne's  bounty,  void, 
it  being  a  rule  of  the  corporation  to 
lay  out  money  in  land. 

Wedmore  v.  Woodroffe  637 

26.  Legacy  to  be  laid  out  in  repairing 
a  chapel,  is  not  within  the  Statute  of 
Mortmain. 

Harris  v.  Barnes  651 

27.  Bequest  of  an  annuity  out  of  land, 
to  churchwardens  to  keep  a  family 
vault  in  repair,  is  void  at  law ;  but 
the  heir  at  law  shall  be  subject  to  the 
trust. 

Granenor  v.  Hallum  644 
But  as  to  the  trust  in  the  heir,  see  the 
,   note  to  that  case. 

28.  Bequest  of  money  to  build  or  repair 
upon  land  already  dedicated  to  same 
use,  is  uot  within  the  stat.  753 

29.  Bequest  of  money  to  minister  and 
churchwardens  to  erect  a  free  school 
house,  is  void,  though  there  be  waste 
land  within  the  parish,  on  which  a 
free  school  house  had  stood. 

Attorney-General  \.  Hyde  751 

30.  A  devise  of  land  charged  with  le- 
gacies in  mortmain,  the  legacies  sink 
for  the  benefit  of  the  devisee. 

Jackson  v.  Hurlock  488 

31.  Bequest  of  1,000/.  by  sale  of  lands, 
to  be  applied  in  waterworks  for  use  of 
inhabitants  of  a  town,  is  within  Sta- 
tute of  Mortmain. 

JonesY,  Williams  651 


32.  A  legacy  void  at  the  death  of  the 
testator,  under  the  Statute  of  Mort- 
main, cannot  be  set  up  by  any  thing 
done  afterwards  640 

33.  Devise  of  land  to  trustees  to  pay 
50/.  a-year,  a-piece,  to  twelve  stu- 
dents, and  if  void  by  mortmain,  then 
to  the  fellows  of  certain  colleges  at 
Cambridge. 

Attorney-General  v.  Tancred  352 

34.  Plea  of  Statute  of  Mortmain.  See 
P/e«,  3. 

MOTION. 

To  stay  proceedings  on  one  of  two  suits 
against  infant  for  same  purpose      1 03 


'  N. 

NAME. 

1.  Mistake  in  name  of  legatee 

See  Legatee,  2. — Mistake,  1. 

NAVY  BILLS. 

Ademption,  5. — Bequest,  10.  —  Le- 
gacy. 

NE  ADMITTAS, 

1.  A  ne  admittas  consequential  on  a 
quare  impedit^  is  of  right  98 

NE  EXEAT  REGNO. 

1.  Ne  exeat  regno  granted  against  a 
married  woman  executrix,  her  hus- 
band having  left  the  kingdom  and 
taken  away  his  effects. 

Ternegan  v.  Glass  62 

2.  The  Court  will  not  grant  a  ne  exeat 
regno  on  a  mere  legal  demand  for 
money,  except  in  the  case  of  alimony 
decreed  by  the  Spiritual  Court. 

Pearne  v.  Lisle  76 

3.  Court  will  not  grant  a  ne  exeat  reg- 
no where  the  person  lives  out  of  the 
kingdom,  and  the  transaction  was  on 
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the  faith  of  having  justice  where  he 
resided. 

Robertson  v.  Wilkie  177 
4.  Order  for  ne  exeat  regno  discharged, 
the  demand  being  for  negroes  in  An- 
tigua^ defendant  being  about  to  go  to 
that  place,  where  he  would  be  amen- 
able ib,  76 


NEGRO  SLAVE. 
See  Ne  Exeat  Regno,  4. 

1.  Trover  will  lie  for  76 


NEPHEWS. 
See  Power,  1 3. 

NEW  TRIAL. 

1.  New  trial  directed  for  misdirection 
of  the  Judge,  and  absence  of  a  mate- 
rial witness. 

Cleeve  v.  Gascoine  323 

2.  Court  frequently  grants  new  trials, 
merely  because  the  inheritance  is  to 
be  bound  ib. 

3.  If  a  verdict  is  not  against  evidence, 
a  Court  of  law  cannot  grant  a  new 
trial,  but  a  Court  of  equity  will,  for 
the  verdict  must  satisfy  the  con- 
science of  the  Court  210 


NEXT  OF  KIN. 

See  Parties,  3. — Relations. — Real 
AND  Personal  Estate,  8.  —  Re- 
sidue, 4. 


NOMINATION. 

Sec  Presentation. 


NOTICE. 

See  Agent,  1. — Articles,  7. — Con- 
dition, 1.— Executor,  9,  10,  13. — 
Forfeiture,  3,  4.  —  JIi.ih,  15. — 
Lease,  9.— Purchaser,  6,  7.— Re- 


gistration.— Statutes,  construc- 
tion OF,  2,  3. 

1.  In  corporate  bodies,  in  cases  of  elec- 
tions, notice  is  necessary,  unless  the 
election  is  on  a  charter  or  particular 
day  85 

2.  To  one  executor,  how  affects  the 
other.  See  Executors^  9,  10 

3.  One  affected  with  notice  conveys  to 
another  without  notice  ;  the  assignee 
having  the  legal  estate  shall  not  be 
affected  with  the  notice  to  the  as- 
signor, and  so  vice  versa. 

Mertins  v.  Jolliffe  313 

4.  An  incumbrancer,  without  notice, 
assigns  to  one  without  notice,  the 
other  may  protect  himself  ib. 

5.  Where  a  purchaser  cannot  make  out 
his  title  but  through  a  deed  which 
leads  to  a  fact,  he  shall  be  affected 
with  notice  of  that  fact  ib. 

6.  Notice  to  agent  is  notice  to  the  prin- 
cipal. 

Le  Neve  \.  Le  Neve  439 
Sheldon  v.  Cox  624 

7.  Whether  a  purchaser  is  bound  to 
take  notice  of  the  rules  of  equity,  as 
he  is  of  a  Court  of  law.  Quaere.  He 
is  not  bound  to  take  notice  of  an 
equity  arising  from  a  mere  construc- 
tion of  words. 

Cor  dwell  v.  Mackrill  517 

8.  There  is  no  difference  between  per- 
sonal and  constructive  notice,  in  its 
consequences,  except  as  to  guilt. 

Sheldon  v.  Cox  626 

9.  Subsequent  incumbrancer  who  regis- 
ters, is  affected  with  notice  of  prior 
incumbrancer  not  registered.  ib. 

10.  Mortgagee  of  stipend  of  a  rector 
preferred  to  judgment  creditor,  who 
after  obtains  sequestration,  without 
prejudice  to  sums  received  by  cre- 
ditor before  notice  of  the  mortgage. 

Errington  v.  Ilozcard  485 

11.  Fraud  is  the  true  ground  on  which 
the  Court  acts  in  cases  of  notice 

447 

12.  One  seized  of  an  os(;it(^,  subject  to 
several  equitable  incumbrances,  con- 
veys to  a  purcli.is(>r  (rcc  from  all  in- 
cumbrances, except  some  of  later 
date,  the  purchaser,  having  no  notice 
of  the  other  incumbrances,  held,  a 
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trustee  for  the  excepted  creditors 
only. 

Ingram  v.  Pelham  153 
13.  Where  the  same  counsel  or  agent 
is  employed  on  both  sides,  each  party 
is  affected  with  the  notice  to  that 
counsel  or  agent  439 

NUISANCE. 
See  Injunction,  6. 

1.  Bills  to  prevent  a  nuisance  are  found- 
ed on  its  being  a  nuisance  at  common 
law. 

Barnes  v.  Baker  159 

2.  If  the  nuisance  be  a  public  one,  it 
should  be  an  information,  in  name  of 
the  Attorney-General  ib. 

3.  A  nuisance  ad  vicinetum  is  a  public 
nuisance  il). 


o. 

OBLIGOR  AND  OBLIGEE. 
See  Heir,  9. 

OPTION. 

See  Devise,  14. — Presentation,  7,  8. 
— Trustees,  6. 

1.  If  the  bishop,  from  whom  the  arch- 
bishop takes  the  option,  dies,  or  is 
translated  before  vacancy,  the  option 
is  lost  100 

2.  The  executors  of  the  archbishop  can- 
not present,  after  the  death  of  the 
bishop,  though  the  vacancy  happen 
in  his  lifetime,  but  the  presentation 
falls  to  the  crown  ib. 

ORE. 

See  Lease,  20. 

1.  Ore  is  quasi  rent  741 

2.  Held  analogous  to  money  748 


P. 

PAPIST. 

See  Guardian,  4. 

1.  A  papist  creditor  is  entitled  to  re- 
ceive his  debt,  out  of  money  arising 
from  the  sale  of  testatrix's  real  estate, 
under  a  power  to  sell  for  payment  of 
debts. 

Foone  v.  Blunt  768 

PARAPHERNALIA. 

1.  The  Court  has  decreed  satisfaction 
for  paraphernalia,  out  of  real  assets 
descended. 

Tipping  V.  Tipping^  cited  p.  6 

2.  Wife  shall  not  have  satisfaction 
against  devisee  for  paraphernalia. 

Probert  v.  Clifford  5 

PARENT  AND  CHILD. 

See  Creditors,  2. — Guardian,  6. — 
London,  1. — Satisfaction,  1. — Vo- 
LUNTART  Gift,  1,  2. 

1.  Fathertenant forlife,son tenantintail. 
Court  will  not,  in  cases  of  waste,  give 
so  much  relief  to  son  as  to  a  stranger. 
Lord Lempsterv.  Lord Po?nfret  154 

2.  Court  will  not  order  deeds  to  be  de- 
livered up  by  father,  tenant  for  life 

ib. 

3.  Son  is  entitled  to  discovery  of  deeds 
from  father  in  aid  of  action,  &c.  ib. 

4.  Son  is  not  entitled  to  discovery  of 
settlement  against  father  of  course,  but 
must  shew  a  reason  for  it  ib. 

PAROL  GIFT. 
See  Mortgage,  7. 

PARSON. 
See  Injunction,  7. — Wastf,  5. 

1.  The  parson  has  fee  simple  qualified 
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and  under  restrictions  in  right  of  the 
church ;  but  he  cannot  do  every  thing 
that  a  private  owner  of  an  inheritance 
can  176 

2.  Parson  cannot  commit  waste,  nor 
open  mines  ;  he  may  work  those  al- 
ready opened. 

Knight  V.  Mosely  176 

3.  Parson  may  fell  timber  or  dig  stone 
to  repair ;  and  have  been  indulged  in 
selling  such  timber  or  stone  where 
money  has  been  applied  in  repairs 

176 

4.  Patron  may  have  injunction  to  stay 


waste  against 


incumbent,  but  not  an 


account  of  profits. 

Knight  v.  Mosely  176 


PARSONAGE. 
See  Mortmain,  16. 

PARTIES. 
See  Commissioners. 

1.  The  Court  will  not  determine  the 
rights  of  a  party  not  before  the  Court, 
although  he  be  attainted,  and  beyond 
the  seas  34 

2.  First  tenant  in  tail  being  party  to  a 
bill  of  foreclosure,  is  sufficient. 

Reynoldson  v.  Perkins  564 

3.  One  of  the  next  of  kin  being  a  party 
to  a  bill  by  legatee,  a  decree  was 
made  without  making  the  other  next 
of  kin  parties  to  the  suit. 

Bradwin  v.  Harper  375 

PARTITION. 

1.  Partition  between  an  adult  and  in- 
fant. Infant  having  time  till  age,  to 
shew  cause.  Conveyance  from  adult 
respited  till  sam(^  time. 

Tiickjicld  v.  Ihillcr  1  97 

2.  Decree  for  a  partition  is  a  matter  of 
right. 

Parker  v.  Gerrard  236 

3.  On  decree  for  partition,  each  party 
must  be  at  equal  ex  pence  ib. 

4.  Difficulty  in  making  a  partition,  is 


no  objection  to  a  decree  for  a  parti- 
tion. 

Warner  v.  Baynes  589 
Of  a  bath,  and  conduit  water  pipes  ib. 
Partition  is  a  revocation  of  a  will  of 
jointenant.    Semble.  618 


PARTNERS.— PARTNERSHIP. 

See  Bequest,  11. — Ship,  1,  2,  3. — 
Will,  revocation,  22. 

1.  If  a  man  pay  money  to  one  partner, 
though  not  obliged  to  do  so  in  con- 
science, the  other  trader  shall  have 
his  portion  of  it  201 

2.  If  one  of  two  partners  give  a  sum 
out  of  his  share  of  the  business,  the 
surviving  partner  may  settle  the  ac- 
count with  the  executor  without  the 
legatee. 

Langley  v.  Lord  Oxjord^  Ap- 
pendix (C). 


PATRON. 

Patron  of  a  living  may  have  an  in- 
junction against  an  incumbent,  to  stay 
waste. 

Knight  V.  Mosely  175 
But  he  cannot  pray  an  account  for 
his  own  benefit  2*6. 


PENALTY. 

See  Equity,  4. 

PENDENTE  LITE, 


See  PuuciiAsEU,  5. 


PERFORMANCE.  —  PART  PER- 
FORMANCE. 

See  A(;ukkment,  5,  6,  7. 


PERSONAL  ESTATE. 
See  Intestate. 
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1.  At  first,  personal  estate  could  not  be 
limited  beyond  a  life  or  lives  in 
.being;  afterwards  it.  was  extended 
one  year  further,  then  to  a  child  not 
in  esse^  and  twenty-one  years  after 

124 

2.  Personal  estate  held  not  exempt  from 
debts  and  legacies,  by  a  devise  of  a 
competent  part  of  real  estate,  to  be 
sold  to  pay  them. 

Inchiquin  v.  French  33 

3.  But  the  Court  never  went  so  far  as 
to  allow  a  limitation  after  the  death 
of  a  person  not  in  being,  without  is- 
sue generally  124 

4.  Bequest  of  personal  estate  to  one  for 
life,  and  if  he  has  no  heir,  over.  Held, 
he  took  an  absolute  interest. 

Bo  den  v.  Watson  398 

5.  Two  persons  buying  estates,  subject 
to  a  mortgage,  made  by  the  former 
owners,  take  upon  them  different 
mortgages,  and  covenant  with  each 
other  for  payment  of  them.  They  do 
not,  by  that  means,  make  their  per- 
sonal estate  primarily  liable  173 

6.  The  personal  estate  of  an  intestate  is 
distributable,  according  to  the  laws 
of  the  country  where  he  was  resident, 
at  the  time  of  his  death. 

Pipon  V.  Pipon  26 

7.  The  general  rule  is,  that  personal 
estate  is  the  first  fund  for  payment  of 
debts,  and  the  only  fund  for  payment 
of  legacies  ib. 

8.  And  the  personal  estate  can  be 
exempted  from  the  debts  and  lega- 
cies, by  express  words,  or  necessary 
implication  only  37 
And  the  testator  must  direct  another 
fund  to  discharge  them  ib. 

9.  When  an  estate  descends,  subject  to 
a  mortgage,  if  nobody  will  take  an 
assignment  of  the  mortgage,  without 
the  heir  covenants  to  pay,  such  cove- 
nant only  subjects  his  estate  colla- 
terally 173 

PETTY  BAG. 
See  Practice,  4. 

PICTURES. 

See  Bequest,  17. 


PIPES. 

See  Partition,  5. 

PIRACY. 

See  Literary  property. 

PLANT. 

See  Deyise,  15 

PLATE. 
See  Furniture. 

PLAY. 

See  Gaming,  1. 

PLEA. 

See  Purchase,  3. 

1.  The  Court  regards  the  substance  of 
a  plea,  and  will  not  over-rule  it  for 
little  inaccuracies  in  point  of  form. 

Meadows  v.  D.  of  Kingston 
761 

2.  A  plea  may  be  good  in  part,  and  bad 
in  part,  but  a  demurrer  cannot  176 

3.  Where  the  Statute  of  Mortmain  is 
pleaded  to  an  information,  it  is  not 
necessary  for  the  person  in  possession 
to  shew  a  title  in  himself,  but  only  a 
want  of  title  in  the  relator. 

Attorney-General  v.  Lord  Wey- 
mouth 22 

5.  Plea  of  title  derived  from  one  having 
a  particular  estate,  and  not  in  posses- 
sion, must  set  out  how  the  person 
became  entitled. 

Hughs  V.  Garth  421 

6.  Plea  of  sentence  in  ecclesiastical 
court  ex  directo^  in  a  matter  properly 
cognizable  there,  is  conclusive,  in  a 
case  where  the  same  matter  comes  in 
question  collaterally  in  a  court  of  law 
and  equity. 

Meadows  v.  D.  of  Kingston 
756 
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PLEADING. 

See  Answer. — Bill. — Demurrer. — 
Discovery.— Information. — Pleas. 


POOR. 

See  Words,  5. 

PORTIONS. 

See  Jointure,  3. — Power,  15. — Re- 
sidue, 15. — Satisfaction,  2. 

1.  Portions  charged  on  land,  payable 
at  twenty-one,  or  marriage,  sink  by 
death  of  child  before  twenty-one,  or 
marriage  267 

2.  Many  cases  where  father  makes  a 
provision,  by  way  of  portion,  by  his 
will,  and  after  gives  the  child  a  por- 
tion in  his  lifetime,  it  has  been  held 
an  ademption  of  the  legacy. 

Watson  V.  Earl  Lincoln  326 

3.  The  Court  inclines  against  double 
portions  ib. 

4.  One  having  two  sons,  G.  and  C,  and 
a  daughter,  devised  several  estates  to 
his  two  sons,  and  their  issue,  with 
cross-remainders,  and  declared  that 
if  either  of  them  should  die  without 
issue  living  at  his  death,  so  that  his 
estate  should  come  to  his  brothers, 
the  surviving  brother  should  pay 
2,000/.  to  the  daughter,  within  one 
year  after  brother's  death,  and  charged 
the  estate  with  it.  G.  died,  leaving 
two  sons  ;  then  C.  died,  without  is- 
sue. Held,  that  the  2,000/.  should 
be  raised. 

Toilet  V.  Toilet  178 

5.  Declaration  in  deed,  providing  por- 
tions, that  if  lands  come  from  father, 
they  should  be  taken  as  part  of  the 
portions.  Estate  tail  devised,  con- 
sidered as  part  satisfaction  according 
to  the  value  267 

6.  See  difference  where  a  sum  is  pro- 
vided for  portions,  with  power  only 
to  father  and  motlier  to  apportion, 
and  where  no  sum  is  secured,  but  in 
case  of  appointment. 

Gordon  v.  Lcv^  365 


7.  One  by  will,^  charges  estate  *with 
10,000/.|  for  portions  for  /ill  his 
younger  children,  enumerating  them. 
Having  after,  more  children,  charges 
estate  with  further  sum,  for  such  new 
born  children.  Estate  produces  only 
8,000/.  Held,all  children  take  equally. 

Brackenbury  V.  Brackenbury 
474 

8.  Where  portions  are  postponed,  with- 
out being  made  payable  at  twenty- 
one,  or  marriage,  the  postponing  is 
for  the  convenience  of  the  estate; 
but  in  order  to  make  them  vested, 
there  must  be  words  of  gift. 

Manning  v.  Hubert  576 

9.  Estate  settled  on  husband  and  wife 
for  life,  then  to  trustees,  for  a  term 
on  trust,  that  in  case  he  should  die 
without  issue  male,  and  leave  daugh- 
ters, to  raise  120/.  for  them,  by  leas- 
ing, assigning,  &c.  Husband  dies 
without  issue  male,  the  portions  shall 
be  raised  in  lifetime  of  wife,  out  of 
the  reversion. 

Smith  V.  Evans  633 

10.  Term  to  raise  portions  for  daughters 
of  sons,  on  failure  of  issue  male  of 
grandson,  with  power  for  grandson 
to  jointure.  Held,  portions  not  rais- 
able  till  after  death  of  jointress. 

Churchman  v.  Harvei/  335 

11.  Sembky  That  subsequent  portion 
is  not  to  be  considered  as  satisfaction 
of  a  devise  of  residue  of  personal 
estate  327 

POWER. 

See  Conveyance,  3. — Feme  covert, 
2,  3. — Husband  and  wife,  17.— 
Jointure. — Lease,  18,  19,  20. — 
Marriage  settlement,  12. — IMines, 
5. — Recovery,  2. 

1.  Imperfect  execution  of  a  power  to 
jointure,  by  articles  completed  by 
words  of  request  in  a  will. 

Vernon  v.  Vcnwn  3 

2.  A  power  to  make  provision  for  child- 
ren by  deed,  held  well  executed  by 
will. 

Snccd  v.  Snccd  64 

3.  A  lease  for  years,  detorniinable  on 
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liveSj  is  not  a  good  execution  of  a 
power  to  lease  for  three  lives  200 

4.  Where  a  power  is  fraudulently  exe- 
cuted in  part,  it  is  void  as  to  that 
part.  Lane  v.  Page  234 

5.  Under  a  power  to  jointure,  husband 
appoints  in  part  to  pay  his  own  debts, 
the  execution  set  aside,  as  far  as  it 
extended  to  that  purpose  ib. 

6.  And  the  fraud  being  on  the  remain- 
derman, confirmation  by  the  wife, 
after  the  husband's  death,  of  no  ef- 
fect ib. 

7.  Execution  of  a  power  of  appoint- 
ment to  children,  held  good,  though 
it  extended  to  grandchildren. 

Langston  v.  Blackmore  289 

8.  Under  a  power  of  appointment  to 
children,  father  cannot  take  any  be- 
nefit to  himself,  nor  give  any  to  a 
stranger  ib. 

9.  Where  upon  execution  of  a  power  of 
appointment  to  children,  father  takes 
a  consideration,  giving  some  further 
advantage  to  the  child  than  what  it 
was  entitled  to  under  the  power  ;  the 
Court  will  not  weigh  the  consider- 
ation 289 

10.  A  woman  by  marriage  articles,  re- 
serves pov/er  to  dispose  of  real  and 
personal  estate,  by  deed  or  will.  A 
devise  is  a  good  execution  of  the 
power. 

Wright  V,  Englejield  468 

11.  A  woman  having  power  during  mar- 
riage, to  appoint ;  Court  will  supply 
want  of  form  in  the  execution  of  the 
power  in  favour  of  person  having 
meritorious  consideration  ib. 

12.  Power  given  by  will  to  cut  trees, 
as  four  trustees  shall  allow  of,  or 
direct;  all  trustees  die  :  the  power  re- 
mains, and  the  Court  will  preserve 
the  check, — reference .  to  the  Master 
to  see  what  proper  to  cut. 

Hewit  V.  Hewit  508 

13.  Power  to  appoint  among  nephews 
and  nieces,  does  not  extend  to  great 
nephews  and  nieces. 

Falkner  v.  Butler  514 

14.  Devise  of  personalty  for  charitable 
purposes,  to  be  performed  at  discre- 
tion of  his  executors  ;  three  execu- 
tors appointed,  two  die.  Held,  that 
this  was  a  power  coupled  with  an  in- 


terest, and  went  to  the  surviving  exe- 
cutor. 

Attorn ei/ -General  v.  Clegg  584 

1 5.  Power  to  raise  portions  by  leasing, 
by  trustees  having  a  term  vested  in 
them  for  that  purpose,  does  not  mean 
leasing  at  rack  rent,  but  upon  fine. 

Smith  V.  Evans  634 

16.  Power  to  jointure  lands  of  clear 
yearly  value,  &c.  means  clear  of  in- 
cumbrances, charges,  and  outgoings, 
not  according  to  the  custom  of  the 
country  ;  and  does  not  mean  clear  of 
the  land-tax. 

Lord  Tyrconnell  v.  Buke  of 
Ancaster  237 

17.  Power  to  husband  to  settle  a  100/. 
for  every  1,000/.  of  wife's  portion; 
no  larger  sum  can  be  settled,  than 
such  as  is  in  that  proportion  to  the 
sum  brought  by  the  wife;  but  the 
whole  of  the  portion  need  not  be  ac- 
tually received  by  the  husband ;  it  is 
sufficient  if  it  be  settled  for  the  be- 
nefit of  the  family  ib. 

18.  It  is  not  sufficient,  if  the  husband 
or  his  friends  advance  money  to  make 
up  wife's  portion,  which  is  after  re- 
paid 239 

19.  Nor  if  her  portion  is  settled  to  her 
separate  use  ib, 

20.  The  value  of  the  property  settled, 
must  be  taken  at  the  time  of  the  exe- 
cution of  the  power  ib, 

21.  The  word  "  clear''''  should  be  con- 
strued in  a  power,  as  it  would  be  in 
agreement  between  buyer  and  seller 

240 

22.  If  under  a  power  of  appointment, 
part  be  not  properly  appointed,  it 
lapses  into  and  passes  under  an  ap- 
pointment of  the  residue  514 

23.  An  affirmative  power  must  be  strict- 
ly pursued  ;  therefore  under  power 
to  appoint  to  wife  for  life,  as  a  jointure, 
an  appointment  for  ninety-nine  years, 
if  wife  so  long  live,  is  bad  at  law  ; 
but  power  with  a  negative  by  Avay 
of  restriction,  as  ^'provided  lease  not 
to  exceed  three  lives^''  is  well  exe- 
cuted by  appointment  for  ninety- 
nine  years,  determinable  on  three 
lives  339 

24.  Feme  covert,  with  power  to  con- 
vey her  estate  after  her  death,  con- 
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veys  by  lease  and  release,  to  take  ef- 
fect after  her  death  ;  she  after  joins 
with  husband  to  levy  fine  to  different 
uses.  Lease  and  release  held  to  have 
no  etFect,  and  the  fine  to  operate. 

Bramhall  v.  Hale  467 

25.  Equity  often  interferes  in  execution 
of  a  power  in  favour  of  creditors, 
purchasers,  wife,  and  children  747 

26.  A  power,  coupled  with  an  interest, 
must  be  strictly  pursued  748 

27.  And  cannot  be  apportioned  ib. 

28.  A  conveyance  to  trustees  for  benefit 
of  a  wife,  is  not  a  legal  execution  of 
a  power  to  limit  a  jointure. 

Churchman  v.  Harvey^  Appendix 

(!)• 

29.  Powers  came  in  with  the  Statute 
of  Uses  ib. 

PRACTICE. 

See  Amendment.  —  Answer.  —  Bill. 
— Commission.— Decree — Defend- 
ant, EXAMINATION  OF.    DEPOSI- 
TIONS. —  Examination.  —  Injunc- 
tion, 4,  11. — Issues. — New  Trial. 
• — Parties. — Reference. 


1.  Bill  to  perpetuate  testimony,  may  be 
dismissed  for  want  of  prosecution, 
any  time  before  replication  and  exa- 
mination. 

Anon.  237 

2.  On  bill  to  perpetuate  testimony, 
plaintiff  must  not  set  down  his  cause 
to  be  heard.  ib. 

3.  Order  on  register  of  Brecon  to  de- 
liver will  to  defendant's  attorney,  to 
be  produced,  on  the  hearing  of  the 
cause,  he  giving  security  to  return  it. 

Williams  v.  Ftoijcr  343 

4.  By  the  practice  of  the  petty  bag  of- 
fice, no  judgment  can  be  given,  but 
in  term. 

Ex  parte  Armitage  296 

5.  On  a  question  of  notice  of  a  deed, 
the  only  evidence  that  it  was  in  de- 
fendant's possession,  was  from  the 
answer  ;  but  the  answer  was  not  al- 
lowed to  be  read,  to  shew  that  it  had 
not  come  into  defendant's  hands  till 
after  the  time  it  was  necessary  to  fiv 
him  with  notice  of  the  deed. 

Merlins  v.  Jollijfe  314 


6.  Bill  by  trustees  in  nature  of  bill  of 
interpleader.  Court  gave  leave  to  one 
of  the  defendants  to  examine  one  of 
the  plaintiffs  as  a  witness. 

Armiter  v.  Swanton  394 

7.  As  to  where  there  is  only  one  wit- 
ness against  an  answer. 

See  Witness  3,  4 

8.  Depositions  having  been  suppressed 
because  the  interrogatories  were  lead- 
ing, leave  was  given  to  exhibit  new 
interrogatories  to  be  settled  by  the 
Master. 

Lord  Arundell  v.  Pitt  585 

9.  Where  in  a  suit  to  perpetuate  testi- 
mony, depositions  taken  on  part  of 
infant  defendant  have  been  sup- 
pressed, because  interrogatories  were 
leading,  infant  will  be  entitled  on 
coming  of  age,  to  re-examine  ib. 


PRu^CIPE,  TENANT  TO  THE. 
See  Recovery,  3,  6,  7. 

PRESENTATION. 

See  Advowson,  1.  —  Collation. — 
Option. 

1.  The  presentation  to  a  benefice,  may 
be  at  any  time  within  the  six  months, 
and  the  ordinary  cannot  take  time  to 
consider  82 

2.  The  presentation  to  a  vicarage  being 
vested  in  twenty-five  trustees,  they 
must  all  join  to  make  a  presentation 
valid ;  and  bishop  may  refuse  for 
want  of  all.  And  is  not  compellable 
to  institute  by  quare  inipedit.  Equity 
will  not  compel  the  trustees  to  join, 
if  the  election  is  not  fair  ib. 

3.  Election  by  trustees,  as  well  as  pre- 
sentation, being  necessary,  there  must 
be  a  ificcting  for  the  election  ib, 

4.  And  notice  must  be  given  85 

5.  And  proxies  cannot  vote  86 

6.  Decree,  directing  the  trustees  not  to 
elect  within  four  months,  is  only  di- 
r(xtory  84 

7.  Certain  options  being  devised  by  an 
archbiehop  to  three  trustees,  to  dis- 
pose of  aci  ording  to  tlieir  discretion, 
one  of  the  trustees  being  dead,  held 
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that  one  of  the  survivors  may  present 
the  other. 

Potts  V.  Chapman  99 

8.  But  sole  surviving  trustee  cannot  pre- 
sent himself  ib. 

9.  If  a  bishop  have  an  advow^son  of  a 
living  within  the  diocese  of  another 
bishop,  and  presents  to  it,  but  before 
institution,  dies ;  after  his  death,  no 
institution  can  be  upon  that  present- 
ation, but  it  falls  to  the  Crown  101 

10.  Devise  of  manors,  advowsons,  &c. 
to  trustees,  to  pay  son  1,000/.  for  life, 
the  rest  of  profits  to  be  laid  out  in 
land  during  son's  life,  and  then  set- 
tled to  first  and  other  sons  in  tail, 
with  remainder  over.  Held,  son  had 
right  to  present,  not  under  the  will, 
but  as  heir  at  law. 

Sherrard  v.  Lord  Harborough 

165 

11.  Devise  to  trustees  of  manors,  ad- 
vowsons, &c.  to  invest  profits  in  land, 
and  settle ;  trustees  have  right  to  pre- 
sent to  vacant  living  ib. 

12.  Devise  of  surplus  rents  and  profits 
carries  a  right  of  presentation  167 

13.  Whenever  a  chapel  of  ease  is  erected, 
the  incumbent  of  the  mother  church 
is  entitled  to  nominate  the  minister, 
unless  there  is  a  special  agreement  to 
the  contrary,  which  gives  a  compens- 
ation to  the  incumbent;  an  agree- 
ment between  patron,  parson,  and  or- 
dinary, witliout  such  compensation, 
is  not  sujB&cient. 

Dixon  V.  Kershaw  628 

14.  The  consecration  of  a  chapel  of 
ease,  is  sufficient  to  support  the  in- 
cumbent's right  to  nomination  ib. 

15.  A  presentation  is  revocable  and 
fluctuating  till  induction. 

George  d.  Thornbury  v.  Jew  628 


PRINCIPAL  AND  SURETY. 
See  Surety. 


PRINTS. 

1.  One procMnw^  a  drawing  or  design 
to  b€  made,  is  not  in  respect  thereof. 


entitled  to  the  protection  of  stat. 
8  Geo.  2.  c.  13. 

Jefferys  v.  Baldwin  164 
See  Newton  v.  Cowie  4  Bing.  234 
2.  If  one  cannot  claim  a  property  in  an 
engraving,  he  is  not  entitled  to  relief 
under  stat.  8  Geo.  2.  c.  13.  ib. 

PRIVILEGED  PERSONS. 
See  Practice,  10. 

PRIVY  SEAL. 

1.  Queer e^  Whether  a  privy  seal  is  ne- 
cessary where  infant  trustee  is  ordered 
to  convey. 

Ex  parte  Smith  624 

PRIZE-MONEY. 

1.  As  to  the  right  of  flag-officers  to 
share  of  prize  and  bounty  money. 

Lord  Kingston  v.  Vernon  140 

PROCHEIN  AMY. 

1.  Order  to  appoint  a  new  prochein 
amy  in  room  of  deceased  prochein 
amy. 

Lancaster  v.  Thornton  398 


PROFITS. 

See  Common,  Tenant  in,  3. — Devise, 
5,  18. 

Intermediate  Profits. 

1.  Term  to  raise  portions,  and  the  trus- 
tees to  hold  the  estate  till  the  son  at- 
tain twenty-one,  and  then  to  convey 
to  the  son.  There  being  no  direction 
as  to  the  intermediate  profits.  Held, 
they  should  go  to  the  heir  at  law,  as 
undisposed  of  96 

2.  Devise  of  residue,  after  providing 
for  payment  of  annuities,  to  children 
of  A.^  and  in  case  A.  die  without  is- 
sue, over.  Held,  profits,  till  child 
born,  should  go  to  the  residuary  de- 
visee, and  not  to  heir  at  law  ib. 
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PROMISE. 

1.  One  promises  widow  of  intestate,  if 
she  would  permit  him  to  be  joined 
with  her,  in  the  letters  of  administra- 
tion, he  would  make  good  any  defi- 
ciency of  assets  to  pay  debts:  held, 
the  promise  was  binding,  and  not 
within  the  statute  of  frauds. 

Tomlinson  v.  Gill  330 

2.  A  promise  to  pay  an  original  debt 
on  foot  of  the  original  contract,  is 
within  statute  of  frauds  ;  when  it  is 
on  a  new  consideration  it  is  not  ib. 

3.  Executor  promised  his  testator  to 
pay  100/.  to  A.i  payment  of  that  sum 
decreed. 

Reech  v.  Kennigate  67 


PROMISSORY  NOTE. 
See  Marriage  Brokage,  1. 


PROSTITUTE. 
1.  Bond  given  to,  see  Bond^  5,  6. 


PROXY. 

See  Presentation,  5. 

1.  No  instance  can  be  produced,  where, 
in  a  personal  trust,  a  proxy  is  al- 
lowed 88 


PUBLIC  POLICY. 

1.  Money  advanced  for  procuring  a 
commission  in  tlie  Marines  decreed 
to  be  refunded,  the  purchaser  being 
incapable  to  hold  tlie  commission. 

Morris  v.  M'Cidlock  433 


PURCHASE. 

Devise,  8,37.— Heir,  7, 8.— Limi- 
tation, 11,  15. — Term,  5,  6,  7,  8. 
—•Value. 


1.  Where  a  person  takes  as  heir  male 
of  the  body  by  purchase,  he  must  be 
heir  general  as  well  as  heir  male  10 

2.  But  contra  where  under  a  will  the 
intention  is  otherwise. 

Newcoman  v.  Bethlem  Hospital  8 

3.  Purchase  for  valuable  consideration 
bond  fide  paid,  a  good  defence,  though 
consideration  much  less  than  the  real 
value. 

Bullock  V.  Sadlier  764 

4.  "  Heirs  of  body,"  considered  words 
of  purchase,  when  346 


PURCHASE  MONEY. 
See  Lien,  2. — Purchaser,  5. 


PURCHASER. 

See  Articles." — Covenant.  —  Credi- 
tors, 8,  9. — Descent,  2. — Lien,  2. 
— Notice,  5,  7,  12.— Personal  Es- 
tate,— Term,  5,  6. 

1.  One  seised  of  an  estate,  subject  to 
several  equitable  incumbrances,  sells 
it  and  conveys  to  the  purchaser,  free 
from  incumbrances,  except  some  of 
the  equitable  incumbrances  later  in 
date  than  others,  the  purchaser  hav- 
ing no  notice  of  the  other  incum- 
brances :  held,  a  trustee  for  the  ex- 
cepted ones  only,  and  they  were  pre- 
ferred to  the  other  creditors. 

Ingram  v.  Pelham  153 

2.  If  one  articles  for  purchase  of  an  es- 
tate, and  before  conveyance  devises, 
the  devisee  shall  have  the  land,  and 
the  money  shall  be  paid  out  of  the 
personal  estate  1 1  g 

3.  So  also  if  one  articles  and  devises, 
and  the  legal  estate  is  conveyed  to 
him  before  his  death 

4.  Mistake  in  a  recovery  Mill  not  be 
rectified  against  a  purchaser  without 
notice. 

Bcllx.  Cundall  102 

5.  Where  there  is  a  devise  for  payment 
of  debts  generally,  a  purchaser  is  not 
obliged  to  see  to  the  application  of  his 
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money ;  contra  where  the  debts  are 
scheduled  or  particularized. 

Rogers  V.  Skillicorne  188 
Walker  v.  Smallwood  677 
Contra  after  a  suit  commenced.  ib. 

6.  If  trustee,  to  preserve  contingent  re- 
mainder, join  in  sale  to  purchaser 
without  notice,  such  purchaser  will 
be  safe. 

Contra  if  he  have  notice  285 

7.  Notice  of  ancient  articles,  by  which 
the  estate  is  agreed  to  be  settled  on 
husbad  for  life,  remainder  (subject  to 
a  charge)  to  heirs  male  of  the  hus- 
band, shall  not  aifect  the  title  of  a 
purchaser  claiming  under  the  hus- 
band, by  the  modern  method  of  car- 
rying such  articles  into  execution. 

Senhouse  v.  Earl  286 

8.  Devise  of  lands  charged  with  pay- 
ment of  debts.  If  devisee  sell,  pend- 
ing a  suit  by  creditor  for  sale,  such 
alienation  is  void. 

Walker  v.  Smallwood  676 

9.  Title  of  purchaser  for  valuable  con- 
sideration is  good  defence,  but  it  is 
no  ground  for  relief  293 

10.  Where  a  term  is  devised  away  by 
will,  a  purchaser  of  it  from  the  exe- 
cutor is  not  bound  to  see,  whether  it 
was  necessary  to  sell  it,  for  payment 
of  the  testator's  debts. 

Langley  v.  Lord  Oxford^  Ap- 
pendix (C). 

11.  But  if  the  purchaser  has  notice  that 
there  are  no  debts,  it  would  be  con- 
sidered a  circumstance  of  fraud  ib. 

12.  And  the  Court  will  go  as  far  as  it 
can  to  atfect  the  purchaser  in  favour 
of  the  legatee  ib. 


Q. 

QUANTUM  DAMNIFIC ATUS. 

1.  Where  satisfaction  was  prayed  in  bill 
by  lessor,  for  breaches  of  covenant, 
the  breaches  were  ordered  to  be  tried 
on  a  quantum  damnificaius. 

Fhilpot  V.  Hoare  485 


QUARE  IMPED  IT. 
1.  Is  of  right  98 

QUAY. 

See  Answer,  5. 

QUEEN  ANNE'S  BOUNTY. 

1.  Bequest  to,  void. 

Widmore  v.  Woodroffe  637 


R. 

REAL  AND  PERSONAL  ES- 
TATE. 

See  Assets,  Real  and  Personal. — 
Heir. — Infant,  9. — Land — Luna- 
tic, 28,  29,  30,  31.— Personal  Es- 
tate.— Purchaser,  2. 

1.  Generally  what  is  annexed  to  the 
freehold  is  to  be  considered  as  part 
of  it. 

Dudley  \.  Warde  113;  see  396,572 

2.  There  are  some  exceptions  to  this 
rule. 

*S'ee  Landlord  and  Tenant,  1,2, 3,4. 

3.  Where  engines,  coppers,  &c.  are  the 
principal,  and  the  house  only  acces- 
sory, they  may  be  removed,  though 
the  house  be  thereby  injured  114 

4.  Tenant  for  life  or  in  tail  erects  an 
engine  to  work  a  colliery.  It  shall 
be  considered  as  part  of  his  personal 
estate,  and  not  go  with  the  estate  in 
remainder. 

Lord  Dudley  v.  Lord  Warde  113 

5.  Where  an  annuity  is  given  by  will, 
and  a  general  charge  on  the  real  es- 
tate, the  personal  is  first  liable. 

Attorney-General  v.  Downing  571 

6.  When  real  estate  is  devised  to  trus- 
tees, and  well  charged  with  debts, 
debts  contracted  after  making  the 
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will,  will  be  a  charge  on  the  real 
estate. 

Hannis  v.  Packer  556 

7.  Real  estate  devised  to  be  sold  for 
payment  of  debts,  and  surplus  given 
away  from  the  heir  at  law.  Residue 
of  personal  estate  given  to  testator's 
sister,  and  sole  executrix,  exonerated 
out  of  real  estate  from  payment  of 
debts. 

Hayford  v.  Benlozos  581 

8.  A.^  tenant  for  life,  with  remainder  to 
trustees  to  preserve,  &c.  remainder  to 
first  and  other  sons  in  tail  male,  re- 
mainder to  A.  in  fee  ;  A.  became 
entitled  to  a  charge  upon  the  estate, 
and  died  intestate  and  without  issue: 
held,  charge  shall  go  to  next  of  kin, 
and  not  merge  for  heir. 

Wyndham  v.  Earl  of  Egremont  753 

9.  There  is  no  substantial  difference 
between  the  case  of  real  estate, 
charged  with  payment  of  debts,  and 
where  it  is  directed  to  be  sold  for 
that  purpose  38 


RECEIPT. 

See  Debts,  1. — Executors,  11. — 
Trustees,  4. 

1.  A  receipt  by  a  tradesman  for  the 
amount  of  his  demand,  held,  under 
the  circumstances,  not  to  be  a  dis- 
charge of  the  debt. 

Tolson  V.  Ilallet  271 


RECEIVER. 

See  Tenant  for  Life,  2. 

1.  Court  will  not  order  a  receiver  of  an 
estate,  where  matter  in  dispute  de- 
pends on  mere  legal  title,  except 
strong  ground  of  title  is  shewn,  and 
the  rents  are  in  danger. 

Mordaunt  v.  Hooper  311 

2.  A  receiver  appointed  by  consent,  on 
his  own  recognizance,  and  with  a 
salary. 

Countess  of  Carlisle  v.  Lord 
Berkley  599 

3.  A  receiver  takes  bills  in  the  country 


of  persons  in  good  credit,  in  order  to 
transmit  rents  received  by  them,  and 
the  persons  fail,  he  shall  not  be  liable 

219 

RECOMMENDATORY  WORDS. 

See  Bequest,  6,  7,  22. 

1.  A.  devises  certain  houses  to  his 
eldest  son,  nevertheless  in  case  he  die 
without  a  son  or  sons  of  his  body,  he 
recommended  him  to  give  and  devise 
them  to  his  brother ;  the  eldest  son 
dies,  leaving  an  only  daughter,  and 
without  devising  to  his  brother:  held, 
not  a  trust  for  the  brother,  but  a 
mere  recommendation. 

Cunliffe  V.  Cunliffe  &?J7 

2.  Imperfect  execution  of  a  power  com- 
pleted by  words  of  request  in  a  w  ill. 

Vernon  v.  Vernon  3 


RECOVERY. 

See  JoiNTENANCY,  7. — Purchaser,  4. 
— Revocation. — Tenant  in  Tail, 
6,  7,— Will. 

1.  Mistake  in,  not  rectified. 

See  Mistake,  1,  2. 

2.  Recovery  by  tenant  in  tail  destroys 
a  subsequent  power  coupled  with  an 
interest. 

Watson  v.  Lincoln  328 

3.  Two  tenants  in  common,  each  grant 
a  moiety  by  a  separate  deed,  this  will 
not  make  a  good  tenant  to  the pra'cipe 
to  the  whole. 

Oakley  v.  Clarke  369 

4.  Tenant  in  tail  in  remainder,  on  mar- 
riage, by  lease  and  release,  conveys 
to  trustees  in  strict  settlement,  he 
after  joins  with  tenant  for  life  in 
making  a  mortgage,  and  sulftM'S  a  re- 
covery to  use  of  the  mortgagee  :  held, 
recovery  shall  enure  to  the  uses  of  the 
settlement. 

Cheney  v.  Hall  525 

5.  The  Court  never  makes  recoveries 
good  upon  equitable  circumstances, 
but  on  the  foot  of  ownership  only. 

Salvin  v.  Thornton  548 
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6.  Where  there  is  a  valuable  consider- 
ation, the  Court  will  compel  a  trustee 
to  join  in  making  a  tenant  to  the 
prcecipe, 

Salvin  V.  Thornton  548 

7.  To  bar  legal  remainders  by  common 
recovery,  there  must  be  a  legal  te- 
nant to  the  prcecipe  545 

8.  One  having  an  e(^uitable  interest  for 
life  of  another,  with  legal  remainder 
to  himself  in  tail,  with  remainders 
over,  levies  a  fine,  and  suffers  a  re- 
covery ;  whether  it  will  bar  the  legal 
remainder,  Quccre.  699 

9.  An  equitable  recovery  will  bar  an 
equitable  interest  550 

10.  Equity  will  not  direct  trustees  to 
preserve, &c.  to  join  with  tenant  in 
tail  to  make  a  tenant  to  the  prcecipe, 
in  order  to  sell  to  prejudice  of  re- 
mainderman ;  but  if  he  had  joined, 
the  Court  will  not  punish  him. 

Barnard  v.  Large  77 


REFERENCE. 
See  Costs,  6. —Maintenance,  1. 

1.  Reference  to  Master  to  enquire  whe- 
ther trust-money  had  been  laid  out 
in  land. 

Ryal\.  Ryal  cited  413 
Jones  V.  Jones  cited  412 
Lane  v.  Dighton  412 

2.  Reference  to  Master  to  certify  whe- 
ther interrogatories  and  depositions 
taken  thereon,  were  regularly  ex- 
hibited and  taken  465 

REGISTRY  ACT. 

See  Statutes,  2. 

REGISTRATION. 

1.  The  intent  of  the  register  act  was  to 
secure  subsequent  purchasers  and 
mortgagees,  against  prior  secret  con- 
veyances 442 

2.  Lands  in  a  register  county  settled 
by  a  deed,  which  is  not  registered, 
are  after  settled  upon  a  second  mar- 
riage, with  notice  of  the  former  set- 


tlement. Second  settlement  is  re- 
gistered, but  former  one  shall  prevail. 

Le  Neve  v.  Le  Neve  436 

3.  Registration  of  an  equitable  mort- 
gage, is  not  presumptive  notice  to  a 
subsequent  legal  mortgagee  so  as  to 
take  from  him  his  legal  advantage. 

Morecock  v.  Dickens  678 

4.  A  subsequent  incumbrancer,  who  re- 
gisters, is  affected  with  notice  of 
prior  incumbrance  not  registered  626 


REHEARING. 
See  Appeal.— Costs,  3, 4. — Decree,  3. 

1 .  When  a  petition  of  rehearing  is  signed 
by  two  counsel,  such  credit  is  given 
by  the  Court  to  their  opinion,  that 
the  cause  is  ordered  to  be  again  set 
down  91 

2.  There  cannot  be  a  rehearing  after 
twenty  years. 

Smith  V.  Clay  649 

3.  On  a  rehearing,  depositions  taken  on 
the  part  of  the  defendant,  may  be 
read,  though  not  read  at  the  original 
hearing  90 

RELATIONS. 
See  Evidence,  4. — Will. 

1.  The  word  relations"  confined  to 
those  who  would  take  under  the  Sta- 
tute of  Distributions  507 

2.  Devise  to  such  of  my  relations  as 
my  executors  shall  think  the  greatest 
objects  of  charity held,  to  extend 
only  to  such  as  would  take  under  the 
Statute  of  Distributions. 

Edge  V.  Salisbury  70 

3.  Devise  to  relations.  Court  has  no 
other  rule  to  go  by,  but  the  Statute  of 
Distributions. 

Crossly  V.  Clare  397 

4.  Bequest  to  "  poor  relations,''''  con- 
strued such  poor  relations  as  are  ob- 
jects of  charity. 

Brunsden  v.  Woolredge  507 

5.  Bequest  to  ''such  poor  relations  as 
A.  should  think  objects  of  charity 
distribution  ordered  to  be  made  ac- 
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cording  to  the  direction  of  A.^  among 
such  of  the  next  of  kin  as  the  master 
should  deem  poor  relations,  and  pro- 
per objects  of  charity. 

Brunsden  v.  JVoolredge  507 

6.  Bequest  to  "  poorest  relations ;" 
held,  only  those  who  were  next  of 
kin  entitled. 

Isaac  V.  Defriez  595 

7.  Bequest  to  most  necessitous  of  my 
relations^''^  shall  go  according  to  sta- 
tute of  distribution. 

Widmore  v.  Woodrojfe  637 

8.  Sum  left  to  executors  to  dispose  as 
they  should  think  fit  amongst  testa- 
tor's relations  not  worth  2,000/,  who 
should  apply  within  two  years  after 
testator's  death  :  executors  may  dis- 
pose as  they  think  fit,  amongst  all  en- 
titled under  the  bequest. 

Bennett  v.  Honeywood  708 

9.   Person  within  the  above  de- 
scription had  sum  ordered  to  be  paid 
to  him,  but  died  before  payment : 
held,  representative  entitled  ib. 

10.   ■  Person  born  after  testator's 

death  :  held,  not  entitled  ib. 

11.  Bequest,  in  trust,  to  dispose  of 
among  such  of  testator's  relations,  and 
in  such  manner,  &c.  as  should  think 
fit,  without  regard  to  legacies  before 
given.  Power  extends  to  relations  at 
large,  and  not  confined  to  next  of 
kin. 

Supple  V.  Lowson  729 


RELEASE. 

1 .  A  release,  for  a  moment,  is  a  release 
for  ever. 

Northcote  v.  Duke  513 

2.  A  covenant  may  operate  as  a  release, 
as  covenant  not  to  sue  on  a  bond 
may,  in  case  of  an  action  on  the  bond, 
be  pleaded  in  bar  250 

RELIEF. 

See  Agreement,  1. — Bill,  10. — 
Purchaser,  9. 

1.  In  many  cases  the  Court  will  not 
set  aside  an  agreement,  and  yet  not 
extend  relief  19 


2.  Title  of  purchase,  for  valuable  con- 
sideration, is  a  good  defence,  but  is 
not  ground  for  relief  293 

3.  There  is  no  case  where  relief  has 
been  given,  in  equity,  for  satisfaction, 
merely  on  an  implied  covenant  251 


REMAINDER.— REMAINDER 
MAN. 

See  Lease,  18.  —  Ore.  —  Recovery. 
Tenant  in  Tail  (what  acts  by 
bar). 

1.  Tenant  in  tail  is  enabled  by  act  of 
parliament  to  pay  debts,  &c.  but  sav- 
ing clause  does  not  except  rights  of 
remainder  man,  yet  he  is  barred. 
Secus  if  he  had  been  tenant  for  life 
only. 

Westley  v.  Kiernan  697 

2.  Estate  given  to  a  wife  during  widow- 
hood, with  remainder  over,  it  is  good 
as  a  limitation ;  but  if  given  over  on 
her  marrying  again,  within  a  limited 
time,  it  operates  as  a  forfeiture. 

Jordan  v.  Tlolkham  209 

3.  Whether  remainder  man  can  enforce 
contract  for  lease,  made  by  tenant  for 
life.    See  749 


RENEWAL. 
See  Lease,  2,  4,  11,  12,  13,  16. 

1.  Fine  on  renewal  of  lease. 

See  Lease,  5,  6,  7,  15. 


RENT. 

Sec  ArpoRTiONMENT. — Devise,  5,  24. 
— Issues,  3. 

1.  Where  tenant  in  tail  has  leased,  be- 
yond the  stat.  on  his  death,  rent  shall 
be  apportioned. 

Pas^ct  v.  Gcc  1  98 

2.  If  tenant  for  years,  ilotorniinable  on 
his  life,  die  before  day  of  payment, 
rent  shall  bo  apportioned  199 

a 


66 


INDEX. 


3.  Court  would  restrain  any  action  for 
rent  till  house  rebuilt,  where  there 
is  covenant  for  quiet  enjoyment,  and 
the  house  has  been  burnt  621 


RENT  CHARGE. 

See  Husband  and  Wife,  15. 

1.  If  a  rent  charge  be  granted,  out  of 
land,  to  A.  during  life  of  Z?.,  it  shall 
determine  on  the  death  of  A.  140 


REPAIRS. 

See  Mortmain,  26,  27,  28.— Tenant 
FOR  Life,  2. 


REPRIZE. 

1.  Covenant  to  settle,  clear  of  taxes  and 
reprizes. 

See  Lad}/  Londonderry  v.  Wayne 

424 


REPUBLICATION. 
See  Will. 


RESIDUE. 

See  Bequest,  4,  8.— Charity,  24. — 
Devise,  18,  25. — Devisee,  3,  5. — 
Executor,  3.  —  Legacy. —  Lega- 
cy, Vested  or  Contingent,  4,  5. — 
Mortmain,  6,  7,  8,  21,  22.— Por- 
tions, 11. 

1.  The  executor  is  a  trustee  only  of  the 
residue,  of  the  personal  estate,  for  the 
next  of  kin  137 

2.  But  this  is  only  a  resulting  trust,  and 
may  be  rebutted,  by  the  intent  of  the 
testator,  and  evidence  is  admissible 
to  prove  such  intent  137 

3.  Devise  in  trust  for  payment  of  debts 
and  legacies,  and  nothing  said  of  sur- 
plus,  but  a  clause  that  heir  shall  take 
nothing,  devisee  is  entitled  to  sur- 
plus 137 


4.  A  legacy  being  given  to  tha  next  of 
kin,  does  not  exclude  him  from  tak- 
ing the  residue. 

See  Attorney-General  v.  Parkin  568 

5.  Residue,  under  particular  circum- 
stances, will  not  take  in  lapsed  lega- 
cies ;  as  where  the  residue  was  given 
as  a  small  remainder  of  about  100/., 
and  the  lapsed  legacies  amounting  to 
20.000/. 

Attorney 'General  v.  Johnstone  577 

6.  It  is  a  general  rule,  that  the  residue 
takes  in  lapsed  legacies.  Not  so,  as 
to  real  estate. 

In  lb.  580 

7.  But  the  residuary  legatee  must  be 
general  legatee,  to  take  every  thing 
that  does  not  pass  by  the  will  ib. 

8.  If  testator  says,  that  none  of  legacies 
shall  fall  into  the  residue,  it  excludes 
the  residuary  legatee  ib. 

9.  Devise  of  lands,  subject  to  and 
charged  with  legacies  in  mortmain, 
the  legacies  sink  for  benefit  of  the 
devisee. 

Jackson  v.  Hurlock  488 

10.  But  where  lands  are  devised  to  be 
sold,  and  part  of  money  to  charity, 
and  rest  to  A.  I?.,  the  part  given  in 
mortmain  shall  go  to  the  heir,  and  not 
to  the  devisee. 

Gravenor  v.  Hallum  645 

11.  Devise  of  residue  to  A.  and  jB.,  co- 
dicil revokes  every  legacy,  thing,  and 
part  to  Ar,  B.  shall  take  the  whole. 

Humphrey  v.  Taylor  137 

12.  Parol  evidence  admitted  to  shew, 
that  testator  intended  his  wife,  exe- 
cutrix to  take  the  residue. 

Lake  v.  Lake  126 

13.  Wife  excluded  from  taking  the  un- 
disposed residue  as  executrix,  by 
having  a  legacy  ib. 

14.  If  executor  have  legacy,  he  shall 
not  take  the  residue  152 

So  if  there  are  two  executors  who  have 
equal  legacies  769 

15.  A  subsequent  portion  is  not  to  be 
considered  as  a  satisfaction,  of  a  de- 
vise of  residue  of  personal  estate. 

Semble  3'i7 

16.  If  devise  of  land  be  revoked,  or  does 
not  take  place,  the  land  does  not  pass 
by  the  residuary  clause  328 

17.  There  is  a  distinction  between  re- 
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siduary  legatees  taking  lapsed  lega- 
cies, and  residuary  devisees  taking 
lapsed  devise  of  realty  645 

18.  If  testator  devise  the  residue,  exclu- 
sive of  a  part  given  away,  the  resi- 
duary devisee  shall  not  take  that  part, 
in  any  event  645 

19.  As  to  sums  set  apart  to  answer  an- 
nuities given  by  a  will, 

See  Annuity,  15. 

20.  A  person  entitled  to  a  part  of  the 
residue  may  come  to  the  Court,  for  an 
account,  but  he  cannot  come  for  the 
account  of  a  particular  part,  detached 
from  the  rest. 

In  Pipon  V.  Fipon^  Appendix  (D). 

RESIGNATION  BOND. 

1.  Action  on  general  resignation  bond. 
Bill  for  discovery,  whether  advowson 
was  not  sold,  with  promise  to  procure 
immediate  resignation,  and  for  an  in- 
junction. Demurrer  to  discovery 
overruled. 

Grey  v.  Hesketh  268 

2.  In  case  of  such  a  bond,  the  bishop's 
refusal  to  accept  the  resignation  is  no 
excuse  for  not  resigning.  ib. 

RESULTING  TRUST. 
See  Trust  (Resulting). 

REVIEW,  BILL  OF. 

1.  One  half  of  the  deposit  given  to  the 
plaintiff,  under   the  circumstances, 
though  decree  against  him. 
Newcoman  v.  Bethlem  Hospital  13 

2.  The  construction  of  Lord  Bacon's 
order  is,  that  the  bill  of  review  must 
be  in  respect  of  matter,  come  to  know- 
ledge of  the  party,  after  publication 
past  293 

3.  A  bill  of  review  must  be  upon  new 
matter,  to  prove  what  was  put  in  issue, 
in  the  original  cause,  and  not  a  new 
issue  293 

4.  After  verdict  in  favour  of  a  will,  on 
an  issue,  and  a  decree  made  to  esta- 
blish the  will,  heir  brought  an  eject- 


ment, and  upon  an  information  filed, 
a  perpetual  injunction  was  awarded 
against  him  ;  on  discovery  of  new 
matter,  heir  filed  bill  in  nature  of  bill 
of  review,  and  on  a  re-hearing,  a  new 
trial  was  directed,  and  a  verdict  found 
for  the  heir,  on  further  direction  was 
established,  and  the  former  decrees 
reversed. 

Attorney-General  v.  Turner  587 

5.  A  bill  of  review,  for  error  apparent, 
will  not  lie  after  twenty  years  from 
making  the  decree. 

Smith  V.  Clay  645 

6.  Whether  the  rule  applies  in  cases  of 
bill  of  review,  brought  for  new  evi- 
dence, Qucere,  ib, 

7.  The  rule  of  limitation,  with  respect 
to  the  time  for  bringing  bills  of  re- 
view, is  adopted  in  analogy  to  the 
time  fixed,  by  statute,  for  bringing 
actions  at  law.  In  ib.  648 

8.  The  time  runs  from  the  decree,  not 
from  the  inrolment.  ib, 

REVOCATION. 
See  Will. 


s. 

SALE. 

See  Common,  Tenant  in,  1. 

1.  Where  the  jurisdiction  of  the  Court 
has  attached  on  a  trust  estate,  it  w  ill 
not  permit  a  sale,  but  by  the  Court. 

In  Walker  v.  Smalicood  676 

SATISFACTION. 

Sec  Covenant.  —  Paraphernalia.  — 
Portions,  5,  11. — Stock,  2. — Tim- 
ber, 1. 

1.  Where  a  defective  conveyance  has 
been  made,  by  a  father,  to  a  child,  tlie 
Court  will  not  decree  satisfaction  out 
e  2 
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of  the  assets  of  the  father,  if  he  had 
no  title  to  the  thing  he  conveyed 

250 

2.  Subsequent  portion  not  a  satisfaction 
of  devise  of  a  residue  of  personal 
estate.  Sembk.  327 


SEA. 

1.  Person  beyond. 

See  Parties,  1. 


SECRET  CONVEYANCE. 
See  Voluntary  Conveyance,  1. 


SECURITY. 
See  Legacy,  4. 

SEQUESTRATION. 
See  Mortgage,  8. — Stock. 

1.  Court  vrill  not  order  perishable  goods, 
taken  under  a  sequestration  for  want 
of  an  answer,  to  be  sold  before  de- 
cree. 

Wilcochs  v.  Wilcocks  421 
Whether  Court  will  order  cattle  to  be 
sold.    See  ib.  note  (1) 

2.  Stock  in  hands  of  trustees  said  to  be 
subject  to  execution  in  equity. 

Horn  V.  Horn  79 

3.  Stipend  of  rector,  assignment  by  way 
of  mortgage  :  after  a  creditor  of  rector 
obtains  judgment  against  him,  and 
sequestration  of  the  stipend.  Held, 
mortgagee  to  be  preferred  to  the  cre- 
ditor, without  prejudice  to  sums  re- 
ceived by  the  latter  before  notice  of 
the  mortgage. 

Errington  v.  Howard  485 

SET-OFF. 

1.  One  debt  cannot  be  set  off  against 
another,  if  they  are  in  different  rights. 

Whitaker  v.  Rush  407 


SETTLEMENT. 

See  Covenant,  1. — Marriage,  2. — 
Marriage  settlement.  —  Parent 
and  child,  4. 

1.  Articles  previous  to  settlement,  can- 
not in  general,  be  read  to  construe 
the  settlement,  unless  the  bill  is 
brought  to  rectify  the  settlement. 

Pritchard  v.  Quinchant  147 

2.  Under  settlement,  a  term  is  raised 
to  pay  a  sum  to  settlor's  daughter, 
after  death  of  settlor  and  wife,  daugh- 
ter dies  in  lifetime  of  settlor.  Held, 
her  representative  entitled  to  have 
sum  raised. 

Smith  V.  Partridge  266 

3.  Voluntary  settlement  void  against  a 
purchaser  289 

4.  The  Court  will  not  rectify  a  settle- 
ment which  varies  the  interest  of  an 
adult,  from  what  it  appears  to  be, 
under  the  articles,  to  his  disadvantage, 
unless  where  it  was  clearly  intended, 
that  the  settlement  should  pursue  the 
articles. 

Pariyn  v.  Roberts  315 

5.  Devise  of  land  to  trustees,  in  trust 
to  plaintiff  for  life,  remainder  to  trus- 
tees to  preserve,  &c.  remainder  to 
heirs  of  body  of  plaintiff,  remainder 
to  testator's  right  heirs,  and  the  re- 
sidue of  personal  estate  to  be  laid  out 
in  land,  and  settled  to  the  same  uses. 
Bill  to  have  personal  estate  settled. 
Heldjthe  plaintiff  was  entitled  to  an  es- 
tate tail  of  the  lands  to  be  purchased. 

Austen  v.  Taylor  377 

6.  Where  something  is  left,  by  the  tes- 
tator, for  the  trustees  to  do,  to  com- 
plete a  limitation ;  the  Court  will 
model  the  limitation  :  but  where  the 
trust  and  limitation  is  expressly  de- 
clared, the  Court  will  not  interfere 

'378 

7.  Where  a  testator  gives  complete  di- 
rections for  settling  his  estate,  with 
perfect  limitations,  the  legal  ex- 
pression shall  have  effect ;  but  where 
his  directions  are  incomplete,  the 
Court  will  consider  the  intention,  and 
direct  the   conveyance  accordingly 

671 
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8.  Husband  entitled  to  wife's  choses 
in  action,  she  being  dead,  is  not 
compellable  to  make  settlement  on 
children. 

Scriven  v.  Tapley  509 

9.  Compelling  settlements  first  arose  on 
husband  coming  here  for  assistance 

ib. 

10.  Devise  to  trustees  of  money  to  be 
laid  out  in  land,  to  be  settled  as 
counsel  shall  advise,  in  trust  for  A.^ 
and  the  heirs  male  of  his  body,  to 
take  in  succession  and  priority,  and 
the  interest  of  the  money,  till  laid 
out,  to  be  paid  to  A.^  his  sons  and 
issue.  A.  shall  have  but  an  estate 
for  life,  with  remainder  to  first  and 
other  sons,  &c. 

White  V.  Carter  670 


SHEEP. 
See  Bequest,  18. 


SHIP. 

See  Insurance. 

1.  One  part  owner  of  a  ship  freights, 
against  the  dissent  of  the  other,  ship 
and  cargo  lost,  whole  loss  falls  on  the 
partner  who  freights. 

Horn  V.  Gilpin  ^55 

2.  Part  owners  of  a  ship  in  the  East 
India  Cofnpany^s  service,  are  liable 
to  pay  the  bills  of  tradesmen  em- 
ployed, by  the  husband,  in  fitting  her 
out. 

Tolson  v.  Ilallet  270 

3.  The  tradesman  having  signed  a  re- 
ceipt for  the  money,  under  the  cir- 
cumstances of  the  case,  did  not  bar 
him  of  his  remedy  against  the  part 
owners  ib. 

4.  Owner  of  eight-sixteenths  of  ship 
mortgages  them,  and  after  sells  same 
shares  to  different  persons,  one  of 
whom  takes  possession  of  ship,  and 
gets  the  grand  bill  of  sale.  Held, 
mortgagee  shall  be  preferred  to  him. 

Gillcspif  v.  Coutts  632 


SLAVE. 
See  Negro. 

SOLICITOR. 

See  Demurrer,  1. 


1.  A  solicitor  employed  on  behalf  of  a 
lunatic,  can  have  no  action  against 
him  for  his  bill  of  costs  102 

2.  Solicitor  prosecuting  to  a  decree  has 
a  lien,  on  the  recovered  estate,  in 
the  hands  of  the  person  recovering, 
for  his  bill. 

Barnesley  v.  Powell  102 

3.  But  if  client  die,  solicitor  has  no  lien 
on  the  estate  in  the  hands  of  the  heir 
at  law,  unless  it  should  be  necessary 
to  have  the  suit  revived  ib, 

4.  The  committee  of  a  lunatic  having 
a  lien  on  the  real  estate ;  the  solicitor 
employed  by  the  committee,  was  de- 
clared to  stand  in  his  place  103 

5.  Demurrer  allowed  to  a  bill,  by  exe- 
cutrix of  solicitor,  to  be  paid  sum  due 
to  solicitor  for  business. 

Parry  v.  Owen  109 
5.  Solicitor  bidding  for  an  estate  sold, 
under  a  decree,  more  than  he  is  em- 
powered, is  himself  liable;  but  whe- 
ther his  principal  is,  quaere. 

Daniel  v.  Adams  49& 


SPECIALTY  DEBT. 

See  Executor,  8. 

1.  A  mere  specialty  debt  is  no  lien  on 
land,  in  the  hands  of  the  obligor,  his 
heir,  or  devisee  174 

SPECIFIC  PERFORMANCE. 
Sec  Agreement,  5. — Feme  covert,  3. 

STAMP. 
See  Writ,  4. 

1.  Where  a  deed  is  executed,  without 
being  properly  stamped,   it  is  not 
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therefore  void,  but  cannot  be  read  in 
Court,  till  the  penalty  is  satisfied  60 

STATUTES,  CONSTRUCTION 
OF. 

See  Promise,  1,  2. 

1.  It  has  been  determined  on  the  Statute 
of  Mortmain,  and  on  statute  against 
Papists,  that  the  words  "  any  estate  or 
interest  in  lands^^  extends  to  lease- 
holds 216 

2.  Registry  act,  7  Ann.  c.  20.  as  to 
purchaser  having  notice  of  prior  un- 
registered incumbrance. 

he  Neve  v.  Le  Neve  441 

3.  Under  27  Hen.  8.  inrolment  of  bar- 
gains and  sales  where  subsequent  bar- 
gainee has  notice  of  a  prior  ib. 

4  &  5  Ph.  &  M.  c.  8.  on  woman  marry- 
ing under  sixteen. — See  tit.  For- 
feiture. 

STIPEND. 

See  Notice,  10. — Sequestration,  3 

STOCK. 

See  Bequest,  9,  10. — Factor,  1. — 
Legacy,  general  or  specific,  6,  7, 
8. — Sequestration,  2. — Usury,  1. 

1.  A.  deposited  a  South  Sea  subscrip- 
tion receipt,  with  B.  as  a  security, 
B.  disposes  of  this  receipt  by  mis- 
take, for  another  of  same  amount ; 
on  trover  by  A.  for  his  receipt,  in- 
junction granted. 

Turner  v.  Crookshanks  188 

2.  Judgment  on  bond  nulla  bona  re- 
turned on  a  Ji.  fa.^  then  plaintilF 
brought  bill  to  have  satisfaction  out 
of  stock.  Defendant  after  taken  on 
ca.  5a.,  this  is  satisfaction  of  debt,  at 
law  ;^and  equity  will  not  lend  assist- 
ance. 

Horn  V.  Horn  79 

3.  Million  bank  permits  transfer  of 
stock,  under  forged  letter  of  attorney. 
Bank,  and  not  fair  purchaser,  nor  the 
owner  of  the  stock,  shall  sustain  the 
loss. 

Ashhy  V.  Blackwell  563 


STONES. 

1.  Bill  will  not  lie  for  an  account,  and 
satisfaction  for  stones,  picked  and  car- 
ried oW  the  land,  by  the  tenant. 

Jesus  College  v.  Bloom  5b 

STOPPAGE  IN  TRANSITU. 

1.  Merchant  consigns  goods  to  A.  in 
England,  A.  becomes  insolvent.  The 
consignor  may  stop  the  goods,  at  any 
time,  before  they  get  into  A.^s  pos- 
session. 

D^Aquila  V.  Lambert  400 
SUIT. 

See  Assets,  1,  3. — Costs,  1. 

1.  If  the  subject  of  a  suit  is  of  only  71. 
or  Si.  in  amount,  it  is  below  the  no- 
tice of  the  Court. 

Jesus  College  v.  Bloom  56 

2.  The  Court  will  not  stay  proceeding 
on  either  of  two  suits,^brought  for  the 
same  purpose,  one  by  the  assignee  of 
the  party  interested,  and  the  other 
by  the  party  himself  103 

3.  But  if  they  proceed  to  a  hearing,  the 
Court  will  dismiss  that  which  is  im- 
properly brought  ib. 

4.  Except  in  case  of  an  infant,  the 
Court  will  not  on  motion,  stay  pro- 
ceeding on  one  of  two  bills,  for  the 
same  purpose  ib. 

SUPPLICAVIT. 

1.  It  is  the  rule  of  the  Court  of  Chan- 
cery, in  cases  of  supplicavit,  at  the 
end  of  a  year,  if  nothing  new  hap- 
pens, to  discharge  the  party  64 

2.  But  this  ruJe  does  not  apply  in  the 
case  of  a  wife,  where  the  original 
cause  of  husband's  ill  usage  still  sub- 
sists. Ex  parte  King  333 

3.  After  three  years,  the  defendant 
having  been,  for  the  most  part  of  the 
time,  in  confinement,  for  want  of 
sureties,  the  Court  lessened  the  se- 
curities. 

Baynum  v.  Baynum  64 

4.  Court  will  not  discharge  supplicavit, 
on  affidavit  denying  the  fact,  nor  ex- 
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cept  there  be  combination  and  con- 
trivance. 

Ex  parte  King  240 

SURETY. 

1.  Principal  and  surety,  on  a  note,  pay- 
able by  instalments,  after  one  pay- 
ment became  due,  principal  dis- 
charged under  the  insolvent  act.  On 
bill  by  the  creditor  against  principal 
and  surety,  the  latter  was  decreed  to 
have  remedy  over,  for  first  instalment, 
against  the  estate  of  the  principal. 

^ee  Daniel  O'CarroPs  case  61 

2.  Surety  cannot  prove  in  the  bank- 
ruptcy of  principal,  interest  paid  by 
him,  subsequently  to  issuing  the  com- 
mission 


SURRENDER. 
See  Copyhold. 


T. 

TACKING. 
See  Mortgagee,  1. 

1.  Executor  of  mortgagee  lends  a  fur- 
ther sum,  on  bond,  he  may  tack,  as 
against  the  heir  or  devisee  of  mort- 
gagor, but  not  against  creditors,  if  the 
estate  be  charged  with,  or  devised 
for  payment  of  debts. 

Price  V.  Fastnedge  685 

2.  A  mortgagee  may  tack  as  against  the 
heir,  or  devisee  of  the  mortgagor. 

3.  Woman,  bond  creditor,  marries  mort- 
gagee, and  dies,  husband  may  tack 
as  against  the  heir  of  mortgagor. 

Blackwell  v.  Synies  cited  686 

TAIL.— ESTATE  TAIL.— TE- 
NANT IN  TAIL. 

See  Copyhold,  19. — Devise,  23,  35, 


36.  —  Executory  devise. — Infant, 
8. — -Merger,  2. — Parent  and  child, 
1, — Parties,  2. — Real  and  per- 
sonal ESTATE,  4.  —  Recovery.  - — 
Rent,  1. 

1.  Proviso,  in  a  devise,  repugnant  to  a 
previous  devise  in  tail,  is  void  479 

2.  Proviso,  in  devise,  restraining  tenant 
in  tail  from  aliening,  &c.  is  void. 

King  V.  Burchell  382 

3.  Devise  to  trustees  to  use  of  J.  for 
life,  remainder  to  first  and  other  sons 
in  tail  male;  proviso,  if  devisee  en- 
titled to  the  estate  be.  under  twenty- 
six,  trustees  to  receive  rent,  &c.  and 
apply,  held  void. 

Lade  V.  Holford  479 

4.  When  an  estate  of  freehold  is  limited 
to  the  ancestor,  no  subsequent  limit- 
ation to  his  heir,  or  heirs  of  his  body, 
can  make  them  take  as  purchasers 

462 

5.  Tenant  in  tail,  covenants  to  stand 
seized  to  use  of  self  for  life,  remain- 
der to  his  son  in  tail^  he  is  in  of  his 
old  estate  as  to  himself,  and  the  re- 
mainder is  void. 

Cheney  v.  Hall  528 

6.  Where  tenant  in  tail  is  vouched,  he 
comes  in  of  every  estate  he  has. 

Moody  V.  Moody  650 

7.  Tenant  in  tail  conveys  to  use  of  self 
and  intended  wife,  for  their  lives,  re- 
mainder to  the  heirs  of  their  bodies; 
and  after  marriage,  suffers  a  recovery. 
It  is  a  severance  of  the  joint  estate, 
and  bars  a  moiety  only  649 


W  HAT  WORDS  WILL  GIVE  AN  ESTATE 
TAIL. 

See  Devise,  23. 

1.  Devise  to  A.  for  life,  remainder  to 
trustees  to  preserve,  kc.  remainder  to 
first  son  in  tail  male,  remainder  to 
every  otlier  son  in  (ail  general,  and  in 
case  A.  sliould  die  without  issue  liv- 
ing at  her  decease,  remainder  over. 
Held,  that  A.  did  not  take  an  estate 
tail  by  implication. 

Lcthculicr  v.  Traccy  220 

2.  Devise  of  land  to  one  child,  and  his 
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heirs,  and  for  want  of  such,  to  the 
heirs  of  testator's  other  children. — 
Held,  first  devise  an  estate  tail. 

Pickering  v.  Tower  364 

3.  Devise  to  C,  and  the  issue  of  his 
body,  living  at  his  death,  and  for 
want  of  such  issue,  over.  C.  took  an 
estate  tail. 

University  of  Oxford\.  Clifton  385 

4.  Devise  to  T.  for  life,  and  after  to  the 
first  heir  male  of  his  body,  lawfully 
begotten,  and  for  want  of  such  heir 
male,  over.  Held,  T.  took  an  estate 
tail. 

Dubber  v.  Trollop  454 

5.  Devise  to  A.,  and  the  heirs  of  his 
body,  the  males  having  the  prefer- 
ence, and  succeeding  according  to 
birth,  and  to  trustees  to  preserve,  &c. 
during  life  of  J,  Held,  A.  took  an 
estate  tail. 

Sayer  v.  Masterman  343 

6.  Where  in  a  will,  plain  words  give  an 
estate  tail,  they  shall  not  be  controlled, 
but  by  very  plain  indication  345 

7.  Devise  to  A.  for  life,  remainder  to 
trustees  to,  &c.  remainder  to  the  heirs 
male  of  A.^  and  their  heirs,  provided, 
if  A.  should  die  without  issue  male, 
living  at  his  death,  then  over.  A. 
took  an  estate  tail. 

Wright  V.  Pearson  359 


WHAT  ACTS,  BY  TENANT   IN  TAIL,  WILL 
OPERATE  AS  A  BAR. 

1.  Surrender  to  use  of  will,  bars  entail 
of  copyhold,  where  the  custom  is  to 
bar  by  surrender. 

Moore  V.  Moore  279 

3.  Tenant  in  tail  of  a  trust,  cannot  by 
will  or  settlement,  bar  the  remainders 

Kirkam  v.  Smith  519 

4.  Tenant  in  tail,  with  remainders  over, 
is  enabled  by  act  of  parliament,  to 
pay  debts,  but  the  saving  clause  does 
not  except  the  rights  of  the  remainder- 
man, he  is  barred. 

Westby  V.  Kierman  697 


TENANT  IN  TAIL  AFTER  POS- 
SIBILITY OF  ISSUE  EXTINCT. 

1.  Is  within  the  stat.  11  Geo.  2.  c.  19. 
s.  15.  199 

2.  Cannot  cut  ornamental  timber  199 


TENANT. 

See  Timber,  2. 


TENANT  FOR  LIFE. 

See  Lease,  5,  6. — Parent  and  Child. 
— Real  and  personal  estate,  4. — 
Rent,  2. 

1.  Court  will  not  give  so  much  relief 
against  father,  tenant  for  life,  in  fa- 
vour of  son,  tenant  in  tail,  as  in  case 
of  a  stranger  154 

2.  Court  refused  to  decree  tenant  for 
life  to  repair,  or  to  appoint  a  receiver, 
with  directions  to  repair. 

Wood  V.  Gaynon  395 

TERM. 

See  Dower,  2,  3,  4.  —  Merger.  — 
Mortmain,  5,  7. 

1.  Owner  of  an  estate  may  sever  a  term, 
assigned  to  attend  the  inheritance. 

Willoughhy  v.  Willoughby  282 

2.  A  term  to  attend  the  inheritance, 
is  the  creature  of  a  court  of  equity, 
partly  to  protect  real  estates,  and 
partly  to  keep  them  in  the  right 
channel  ib, 

3.  In  equity,  there  is  a  difference  be- 
tween a  term  to  attend,  and  a  term 
in  gross,  at  law  there  is  no  difference 

ib, 

4.  The  termor  was  in  the  power  of  the 
owner  of  the  freehold  till  21  Hen.  8. 

ib. 

5.  A  person  to  be  entitled  to  protec- 
tion from  a  term  to  attend,  must  be  a 
bona  Jide  purchaser  without  notice 

ib. 

6.  And  such  a  purchaser  may  by  the 
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term,  protect  himself  against  mesne 
charges  and  incumbrances. 

Willoughbyv,  Willoughby  282 

8.  A  bona  Jide  purchaser  without  no- 
tice, if  the  term  is  in  a  trustee,  may 
use  it  to  protect  or  recover  possession. 
So  if  the  term  is  in  himself  ib, 

9.  Mortgage  on  lunatic's  estate  paid  off, 
the  term  ordered  to  attend  the  in- 
heritance, and  not  in  trust  for  next 
of  kin. 

Ftx  parte  Grimston  706 


TESTAMENTARY  PAPER. 
See  Will,  9. 


TESTATOR. 

See  Bequest.  —  Devise. — Legacy.  — 
Will. 

1.  Must  be  solely  seized  690 


TESTIMONY,  BILL  TO  PER. 
PETUATE. 

See  Bill,  8. — Practice,  1,  2,  9. 


TIMBER. 

See  Bishop,  2. — Infant,  8. — Mines, 
1.— Parson,  3.— Power,  12.— Te- 
nant IN  TAIL  AFTER  POSSIBILITY,  2. 

1.  Bill,  in  equity,  does  not  lie,  against  a 
tenant,  for  an  account  and  satisfaction, 
for  waste  done,  in  cutting  timber, 
without  praying  an  injunction  to  stay 
waste. 


Jesus  College  v.  Bloom  55 


2.  A  bill  will  not  lie  for  timber  cut 
down,  after  the  term  is  gone  out  of 
Uie  tenant,  by  assignment  ib. 

3.  injunction  granted  to  restrain  te- 
n.'nt  for  life,  without  impeachment  of 
w^8te,  from  cutting  trees  growing  for 
oriUment,  or  for  shelter  of  the  man- 
sioiwhouse,  &c.  or  any  sapl/?igs  not 
projor  to  be  felled,  till  answer  and 
othei  order. 

\  Obricn  v.  Obricn  108 


4.  The  Court  may  relieve,  where  a  te- 
nant cuts  down  timber. 

Northcote  \.  Duke  514 

5.  It  is  a  question  of  fact,  whether 
beech  of  twenty  years  growth,  is 
timber  135 

6.  Power  to  cut  trees,  as  four  trustees 
shall  direct,  all  the  trustees  die  ;  the 
power  remains,  and  the  Court  will 
preserve  the  check,  and  refer  it  to  the 
master  to  see  what  is  proper  to  be  cut. 

Hewitt  V.  Hewitt  608 


TITHES. 

See  Easter  offerings.  —  Milk.  — 
Modus.  —  Mortgage,  8.  —  Plead- 
ing.—-Wood. — Wool. 

1.  The  legal  remedy  for  tithes,  and  that 
which  the  common  law  allows,  is  ia 
the  ecclesiastical  court,  and  the  remedy 
in  courts  of  equity  is  not  taken  no- 
tice of  by  the  common  law,  but  only 
drawn  in  there,  in  respect  to  the  ac- 
count 50 

2.  Whether  a  matter  be  a  tenant  right 
profit,  or  part  of  the  inheritance,  is 
no  rule  with  respect  to  tithes  131 

3.  The  subsequent  use  of  a  thing,  can- 
not add  a  titheable  quality  to  it, 
which  it  had  not  before 

4.  Case  of  apportionment  of  tithes 

Mulli/  V.  Webber  cited  201 

5.  Where  lands  were  in  possession  of 
greater  monastery,  and  no  evidence 
of  payment  of  tithe,  they  will  be 
considered  as  discharged,  in  hands  of 
the  monastery. 

Lamprey  v.  Rooke  291 

6.  On  inclosure,  allotment  in  lieu  of 
tithes,  thougli  founded  on  an  assign- 
ment to  which  ordinary  was  a  party, 
and  on  a  decree  to  bind  the  riglit,  is 
no  bar  to  the  successors  claim  of  tithes. 

Atlorneij'Gcncral  \.  Choimlcy  510 

7.  The  cliurch  is  not  prejudiced  by 
length  of  time  511 

S.  Scmblc^  Wliere  on  an  allotment  upon 
an  inclosure  in  lieu  of  tillies,  a  sum  is 
])ai(l  in  respect  of  tithes  on  future 


131,  132 


improvements,  the  Court  will  not  in- 
terfere on  behalf  of  the  incumbent 
claiming  tithes ;  but  he  is  left  to  his 
remedy  at  law  ib. 
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9,  In  all  acts  of  parliament  which  are 
made,  on  compositions  with  parsons, 
they  are  allowed  a  compensation  for 
tithes  on  improvements  infuUiro* 
Attorney-General  v.  Cholmley  511 

TITLE,  PLEA  OF. 
See  Plea,  5. 


TITLE  DEEDS. 

See  Heir,  14. — Parent  and  Child, 
2,  3,  4. 


TOLLS. 

1.  Discovery  as  to. 

Answer,  5. 


TRADE. 
See  Mines,  3.  (Colliery.) 

1.  Every  body  must  take  cognizance  of 
the  laws  of  the  country,  where  he  cor- 
responds and  has  dealing. 

In  Francis  v.  Rucker  674 

2.  As  to  the  notice  which  Courts  take 
of  the  custom  of  trade. 

See  Ekins  v.  Macklish  186 
Kruger  v.  Wilcox  253 

TRAVERSE. 
See  Lunatic,  20,  21. 

TRIAL. 
See  New  Trial. 

TROVER. 
See  Factor,  4. 

TRUSTS. 

See  Construction,  4. — Copyhold,  4. 
— ^Devise. — Estate  Tail. — Money, 


4. — Proxy. — Sale,  1. — Stat,  of  Li- 
mitations, 1. 

1.  The  Court  never  interferes  in  cases 
of  personal  trusts. 

Potter  V.  Chapman  99 

2.  No  instance  where,  in  a  personal 
trusty  a  proxy  is  allowed. 

Wilson  V.  Dennison  87 

3.  Devise  of  option  to  trustees  to  pre- 
sent, &c.  held  personal  trust. 

See  Potter  v.  Chapman  90 

4.  In  case  of  a  trust  executed,  there 
ought  to  be  no  difference  of  construc- 
tion, in  a  court  of  equity,  from  what 
there  is  at  law  on  a  legal  limitation. 

In  Wright  v.  Pearson  362 
Wright  V.  Englefield  473 

5.  Declarations  of  trusts  are  the  same  as 
declarations  of  uses  before  the  stat. 
only  they  must  be  in  writing.  It  is 
the  intention  that  governs,  in  both 
cases. 

In  Wright  v.  Englefield  473 

6.  Copyholds  are  subject  to  trusts  de- 
clared on  them,  as  well  as  freeholds. 

Hinton  v.  Hinton  278 

7.  Trust  money  followed  into  land, 
upon  evidence. 

Lane  v.  Dighton  409 

RESULTING  TRUSTS. 
See  Executor,  4. 

1.  Parol  evidence  admitted  to  rebut  the 
claim  of,  under  a  will. 

Lake  V.  Lake  127 

2.  Evidence  of  intent  is  admissible,  to 
rebut  resulting  trust,  for  next  of  kin 

137 

3.  Resulting  trusts  of  copyholds,  ai 
well  as  of  freeholds,  are  within  the 
statute  of  frauds. 

Withers  v.  Withers  150 

4.  If,  under  a  will,  any  part  of  the  Ifgal 
estate  is  undisposed  of,  it  goes  to  the 
heir  at  law.  So  it  is,  where  anypart 
of  the  trust  is  undisposed  of  166 

5.  If  A,  buy  land  in  the  name  ff  B., 
A.  may  prove  that  he  paid  tie  con- 
sideration, and  there  will  bf  a  re- 
sulting trust  for  him. 

In  Lane  v.  DigUon  411 
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6.  So  where  there  is  a  declaration  as  to 
part  of  the  land,  the  rest  results. 

In  Lane  v.  Dighton  411 

7.  If  a  sum  of  money  be  devised  in 
trust,  to  be  laid  out  in  land,  and  the 
use  is  not  declared,  there  shall  be  a 
resulting  trust  for  the  heir  at  law. 

In  Hai/ford  v.  Benlows  582 

8.  If  real  estate  be  devised  to  be  sold, 
and  no  direction  for  application  of 
the  money,  there  shall  be  a  resulting 
trust  for  the  executor,  to  be  distri- 
buted, or  for  the  residuary  legatee. 

In  ib. 

TRUSTEES. 

See  Decree,  8. — Evidence. — Money, 
2. — Presentation,  2,  4,  6,  7,  8,  11. 
—  Recovery,  6.  —  Sale. — Timber, 
6. — Witness. 

1.  Trustees,  appointed  by  the  Court, 
have  never  any  allowance  made  them, 
for  their  trouble  78 

2.  Trustees  can  take  nothing  for  their 
own  benefit  165 

3.  Where  trustees  act  by  other  hands 
from  necessity,  or  according  to  usage, 
they  are  not  answerable  for  losses 

219 

4.  If  trustees  join  in  giving  a  discharge, 
and  one  only  receives,  the  other  is 
not  answerable  219 

5.  Trustee  appointing  rents  to  be  paid 
to  a  banker,  who  breaks,  is  not  an- 
swerable ib. 

6.  Where  three  persons  were  trustees, 
under  the  will  of  the  testator,  to  fill 
up  certain  options,  according  to  their 
discretion,  it  was  held,  that  two  being 
dead,  the  survivor  could  not  present 
himself  100 

7.  Will  gives  annuities  and  residue,  in 
charity,  to  such  persons  as  executors 
and  survivor  shall  think  fit ;  on  death 
of  executors,  new  ones  appointed  to 
sustain  the  annuities,  but  held  not  to 
have  power  to  distribute  residue. 

Ilibbard  v.  Lanibc  309 

8.  Trustees  take  a  chattel  interest  only 
where  the  interest  is  uncertain  ; 
where  the  limitation  is  to  them  and 
their  heirs,  they  take  a  fee. 

Wright  V.  Pearson  362 


9.  Infant  trustee,  within  stat.  7  Anne, 
being  tenant  in  tail  of  the  trust  pre- 
mises, was  ordered  to  suffer  a  reco- 
very. 

Ex  parte  Smith  624 

10.  If  a  trustee  is  called  upon,  in  this 
Court,  it  takes  the  execution  of  the 
trust  out  of  his  hands. 

In  Walker  v.  Smalwood  677 

11.  Power  by  will  to  four  trustees,  to 
cut  trees,  they  all  die,  the  power  re- 
mains, andCourt  will  exercise  a  check. 

He  wit  V.  Hewit  609 


TRUSTEE  TO  PRESERVE  CON- 
TINGENT  REMAINDERS. 


See  Purchaser,  6. 


1.  If  a  trustee  to  preserve,  &c.  join  in 
sale  to  purchaser,  without  notice,  the 
purchaser  will  be  safe  284 

2.  The  Court  will  not  compel  trustees 
to,  &c.  to  join  with  tenant  in  tail 
in  suffering  a  recovery  to  the  preju- 
dice of  remainder  man. 

Barnard  v.  Large  774 

3.  But  if  he  has  joined,  the  Court  will 
not  punish  him  ib, 

4.  But  the  Court  will  compel  trustees 
to  preserve,  &c.  to  join  in  a  recovery, 
to  preserve  the  estate  in  the  family  to 
the  old  uses  776 


TURNPIKE  ACT. 
See  Garden,  1. — Injunction,  5, 


u. 

USES, 


1.  There  cannot  be  a  limitation  of  a 
use  upon  a  use. 

Churchman  v.  Ilarv^jj^  Ap- 
pendix {{). 


76 
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USURY. 
See  Annuityj  3. 

1.  A,  agrees  to  lend  1,000/.  at  5  per 
cent.^  andffor  that  purpose  sells  1,000/. 
stock,  which  does  not  produce  1,000/. 
the  money  produced  only  is  advanced, 
and  A,  takes  a  mortgage  of  1,000/.: 
held  within  stat.  of  usury. 

Moore  v.  Battie  372 


V. 

VALUE. 
See  Purchase,  3. — Suit,  1. 

1.  The  Court  will  not  set  aside  an 
agreement  for  an  annuity,  though 
sold  at  an  under  value,  if  there  is  no 
/imposition. 

Floyer  v.  Sherrard  18 
2.  Where  a  conveyance  is  made  for  an 
under  value,  Court  will  direct  that  it 
stand  as  a  security  for  the  money  ad- 
vanced. 

Lane  v.  Page  235 


VAULT. 

See  Bequest,  20. — Mortmain^  27. 


VENDOR. 

See  Lien,  2. — Purchaser. 


VERDICT. 
See  New  Trial. 


VESTED  INTEREST. 

See  Legacy,  Vested  or  Contingent. 
— Limitation.  10. — Relations,  9, 


1.  One  having  a  daughter  thirty  years 
old,  settles  his  estate  on  himself  and 
wife  for  their  lives,  remainder  for  five 
hundred  years,  remainder  over,  and 
declares  the  trust  of  the  term  to  raise, 
after  the  death  of  him  and  his  wife, 
850/.  for  his  daughter,  her  executors 
and  administrators.  The  daughter 
died  in  life-time  of  her  father.  Held, 
her  representatives  were  entitled. 

Smith  v.  Partridge  266 

VTCARAGE. 
See  Presentation,  2. 


VOLUNTARY  BOND. 
See  Bond,  4. 

VOLUNTARY  COMPOSITION. 
See  Composition. 


VOLUNTARY  CONVEYANCE. 

A.  made  a  conveyance  of  an  estate  to 
his  daughter,  but  kept  it  a  secret, 
and  continued  in  possession  of  the 
estate,  and  by  will  devised  the  es- 
tate. The  devise  was  held  good, 
there  being  evidence,  that  the  con- 
veyance was  made  merely  to  avoid 
being  sheriff. 

Birch  V.  Blagrave  264 


VOLUNTARY  GIFT. 
See  Creditors. 

1.  Whether  a  gift,  to  a  child,  is  fraudu- 
lent within  the  stat.  of  Eliz.  may  be 
collected  from  the  magnitude  and  va- 
lue of  the  gift  599 

2.  On  bill  against  a  child  for  discovery 
of  sums  advanced  to  him,  by  his  fa- 
ther, who  was  an  insolvent  executor, 
the  answer  admitting  the  advance  of 
500/.,  given  for  maintenance  and  sub- 
sistence in  the  world  :  decreed,  that 
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the  same  should  be  refunded. 

Partridge  v.  Gopp  597 

VOLUNTARY  SETTLEMENT. 
See  Settlement.  3. 


w. 

WARD  OF  COURT. 
See  Infant,  3. 

1.  It  is  a  contempt  to  marry  a  ward  of 
Court,  without  leave,  though  father 
be  living. 

Butler  V.  Freeman  301 

2.  Qucere^  Whether  contempt,  in  mar- 
rying an  infant,  may  be  punished  on 
petition^  without  suit  303 

3.  Personal  attendance  of  person,  run- 
ning olF  with  ward  of  Court,  dis- 
pensed with,  on  offering  to  go  before 
the  master  and  settle. 

Green  v.  Pritzler  602 


WASTE. 

See  Injunction. — Parson,  2. 
Timber. 

1.  Waste  is  a  loss,  for  which  there  is  a 
proper  remedy,  by  action. 

Jesus  College  v.  Bloo?n  55 

2.  It  is  for  staying  of  waste^  and  not 
for  satisfaction  of  damage  done  by  if, 
that  courts  of  equity  admit  bills  in 
respect  of  waste  55 

3.  It  is  to  prevent  multiplicity  of  suits, 
that  the  Court  decrees  an  account  of 
waste  done,  at  the  same  time  with 
the  injunction  ib. 

4.  A  termor,  at  ground  rent,  may  have 
injunction,  against  his  lessee,  to  stay 
waste. 

Farrant  v.  Lee  105 

5.  Patron  of  a  living  may  have  injunc- 
tion against  incumbent,  to  stay  waste. 

Knight  V.  Moselei)  17fi 


77 

6.  So  may  the  Attorney-General  against 
a  bishop ;  but  they  cannot  pray  an 
account  of  the  profits  for  their  own 
benefit  as  patrons  176 

WATER  PIPES. 
See  Partition,  5. 


WAY. 

1.  Private  persons,  by  enclosing  part 
of  the  way,  on  the  one  or  both  sides, 
may  be  liable  to  repair  the  whole,  or 
part  295 

2.  If  nobody  else  is,  the  parishioners  in 
general  are  liable  to  the  repairs  of 
highways  ib. 

3.  If  there  are  two  ways,  to  the  same 
place,  one  of  them  may,  on  a  writ  of 
ad  quod  damnum^  and  by  licence,  be 
stopt  up,  without  requiring  the  party 
to  set  out  another  way.  But  a  writ 
of  ad  quod  damnum^  is  not,  in  general 
without  a  condition  for  compensa- 
tion 295 


WIFE. 

See  Dower. — Feme  Covert. —  Hus- 
band AND  Wife. — Paraphernalia. 


WILL. 

See  Colonies,  1.  —  Copyhold.  —  Es- 
tate, 5,  6,  &c. — Land. — Portions. 
— Words. 

1.  Imperfect  execution  of  a  power  com- 
pleted by  zvords  of  request  in  a  will. 

Vernon  v.  Vernon  3 

2.  Cestui  que  trust  of  a  lease,  by  will, 
directs  tliat  his  eldest  son  shall  have 
the  disposal  of  it;  he  after  renews 
the  lease  in  trustee's  name :  the  re- 
newed lease  passes  by  the  devise. 

Carte  v.  Carte  28 

3.  ^^'hethe^  a  lease  renewed,  subse- 
quently to  the  making  of  a  will,  passes 
by  it,  is  a  question  of  intention  29 

4.  Order  on  Register  of  Brecon  to  dc- 
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liver  a  will,  to  defendant's  attorney, 
to  be  produced,  at  the  hearing  of  the 
cause  343 

6.  Paper  writing,  giving  "  what  M.  has 
of  mine^'*  proved  as  a  testamentary 
schedule,  and  held  to  have  effect 
from  the  date,  to  pass  what  was  in 
the  hands  of  M.  at  the  time  of  the 
date,  not  what  was  at  the  death  of 
the  testator. 

Downing  v.  Townsend  280,  593 

7.  The  general  rule  is,  that  the  time  of 
the  testament,  and  not  the  testator's 
death,  is  regarded  280 

8.  A  will  made  on  the  eve  of  a  journey 
abroad,  commencing  with,  In  case 
"  I  die,  before  I  return  from  the 
"  journey  I  intend,  my  will  is,  &c.:" 
held  contingent,  and  avoided  by  tes- 
tator's return. 

Parsons  v.  Lanoe  557 

9.  An  application  to  Ecclesiastical  Court, 
directed,  whether  a  paper  writing  was 
testamentary  or  not. 

Downing  v.  Townsend  595 

10.  Probate  of  will,  of  personalty  in 
Ecclesiastical  Court,  is  conclusive 
evidence  in  support  of  the  will. 

King  V.  Vincent^  cited  in 
Meadows  Y.  Duke  of  Kingston  763 

11.  A  will  of  land  takes  effect  from  the 
making,  because  the  testator  is  not 
presumed  to  give  more  than  he  had, 
at  the  time  452 

WORDS  IN  WILL. 

See  Executor,  15. — Words. 

1.  The  word  estates in  a  will,  com- 
prehends both  freehold  and  lease- 
hold. 

Lowther  v.  Cavendish  357 

2.  The  word  "  estate^*  in  a  will,  with- 
out words  or  circumstances  to  restrain 
the  generality  of  the  sense,  will  carry 
a  fee  182 

3.  «  Land:' 

See  Land,  4. 

construction  of  will. 

See  Issue. 

1.  Courts  of  equity  construe  wills  li- 
berally 477 


2.  In  all  devises,  the  law  looks  prin- 
cipally to  the  intent  of  the  devisor 

139 

3.  And  if  the  general  intent  may  be 
preserved,  the  Court  will  uphold  the 
primary  intent,  though  there  be  a 
variance  in  circumstances  ib. 

4.  In  construing  wills,  the  intention 
governs  ;  and  particular  words  are  to 
have  such  construction,  as  they  will 
bear,  agreeable  to  that  intention  206 

5.  In  case  of  a  will,  the  intent  shall 
prevail,  if  not  contrary  to  law  ;  thus 
in  case  of  devise,  if  words  which  in 
consideration  of  law,  are  taken  as 
words  of  limitation,  appear  intended 
as  words  of  purchase,  they  shall  be 
so  considered. 

Jiisten  V.  Taylor  377 
And  see  Newcoman  v.  Bethlem  Hos- 
pital, Appendix  (A). 

6.  The  Court  may  supply  words  to 
help  the  intention  195,  197 

7.  The  Court  ought  not  to  consider  the 
circumstances  of  the  testator,  to  de- 
termine his  intention,  as  to  personal 
estate  40 

8.  Whether  as  to  real,  quaere  ib. 

9.  Amount  of  one  of  enumerated  items 
given  by  will,  and  which  were  in- 
correctly there  stated  to  make  up  a 
certain  sum,  altered  according  to  in- 
tent ib. 

10.  Court  transposed  a  term  for  younger 
children,  which  stood  after  limitations 
to  issue  male,  and  placed  it  before 
them. 

Uvedale  v.  Halfpenny  cited  475 

1 1.  Where  the  devise  was  of  a  sum,  out 
of  real  estates,  by  father,  for  portions, 
the  relative  situation  of  the  devisees 
to  the  testator,  and  the  subject  matter 
of  the  devise,  were  considered  in  the 
construction  of  the  will. 

Brackenbury  v.  Brackenbury  477 

12.  Devise  of  a  legacy  to  i^c."  held 
to  extend  the  gift  to  A:s  executors. 

Embrey  v.  Martin  230 

13.  Arguments  drawn  from  a  pedigree, 
have  been  always  allowed,  in  con- 
struction of  devises. 

Newcoman  v.  Bethlem  Hospital, 
Appendix  (A). 
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REVOCATION. 

1.  I(  A.  devises  his  real  estate,  a  feoff- 
ment in  fee,  to  the  use  of  himself,  sub- 
sequent to  the  will,  is  a  revocation 

31,  118 

2.  A  mortgage  made,  subsequently  to 
the  will,  is  not  a  revocation  in  equity, 
because  it  is  only  a  security  for  a 
debt,  and  the  devisee  takes  the  legal 
estate,  subject  to  the  charge  ib. 

3.  Common  recovery,  by  one  entitled 
to  an  equitable  estate,  is  a  revocation 
of  his  will,  by  which  he  had  devised 
that  estate. 

Parsons  v.  Freeman  116 

4.  If  one  having  an  equitable  estate, 
makes  his  will,  and  after  takes  the 
legal  estate,  it  is  no  revocation 

119,  226 

5.  Devise  of  residue  to  A.  and  J?.,  co- 
dicil revokes  every  legacy,  thing  and 
part  to  A.,  B.  takes  the  whole. 

Humphrey/  v.  Tayleur  136 

6.  If  after  a  devise,  testator  makes  a 
lease  for  years,  or  lives,  or  conveys  to 
sell  a^d  pay  debts,  tliat  revokes  no 
more  than  to  answer  the  particular 
purpose  118,  226 

7.  But  if  the  lease  is  to  the  devisee,  it 
is  a  total  revocation       120  in  margin 

8.  If  one  seised  in  fee,  makes  a  will, 
and  after  executes  a  feoifment,  and 
takes  back  a  conveyance  to  the  same 
uses,  it  is  a  revocation  117 

9.  So  if  he  levies  a  fine,  or  conveys  to 
the  use  of  himself,  and  his  heir  ib, 

10.  But  in  such  case,  a  lease  for  life  or 
years,  is  only  a  revocation  pro  tanto 

ib. 

11.  A  subsequent  conveyance  of  an  es- 
tate for  securing  a  debt,  is  only  a  ve- 
xocation  pro  ta?i to  118 

12.  Covenant  to  levy  a  fine  to  A.  for 
1,000  years,  by  way  of  mortgage,  re- 
mainder, as  A.  shall  appoint.  Fine 
levied,  A,  devises  to  //.,  and  after 
covenants,  that  the  fine  should  enure 
to  //.  in  fee.  Held,  a  revocation  of 
the  will. 

Hick  V.  Mo7's  215 

13.  A  revocation  depends  on  intention, 
therefore  an  imperfect  conveyance  is 
a  revocation  ib. 


14.  So  a  bargain  and  sale  without  en- 
rolment 226 

15.  Feoffment  without  livery,  and  re- 
lease, without  lease. 

Parsons  v.  Lanoe  561 

17.  A  revocation  by  a  codicil,  or  an 
obliteration,  is  to  be  esteemed  pro 
non  scripto  in  the  will  139 

18.  Conveyance  made,  or  recovery  suf- 
fered, with  intent  to  strengthen  a 
will,  operates  a  revocation  226 

19.  But  a  conveyance  by  covin  is  a 
nullity  ib. 

20.  Devise  of  manors,  &.c.  after  testator 
conveys  an  advowson  to  trustees  to 
present  F.  when  vacant,  then  in  trust 
for  himself,  and  his  heirs.  Held,  a 
revocation  of  the  devise  of  the  ad- 
vowson. 

Sparrow  V.  Hardcastle  224 

21.  Unless  the  estate  remain  in  the 
same  plight  and  condition,  to  time  of 
the  death,  this  is  a  revocation  226 

22.  Partner  devises  a  share  of  his  in- 
terest to  his  partner,  partnership  ex- 
pires, and  is  renewed  :  held,  renewal 
no  revocation. 

Back  well  v.  Child  260 

23.  If  devisor  infeoff  another  to  the 
use  of  himself  in  fee,  though  the  old 
use  remains,  it  is  a  revocation,  al- 
though no  livery  is  made  225 

26.  At  law,  mortgages  for  years,  and  in 
equity,  in  fee,  are  revocations  p7^o 
tanto  only  689,  226 

27.  There  is  no  determination,  that  mar- 
riage simply  is  a  revocation  of  a  will 
of  land. 

Jackson  v.  Iliirlock  495 

28.  Marriage,  and  the  birth  of  a  child, 
will    revoke  a  will  of  personalty 

495 

But  held,  not  where  the  will  was  by 
one  who  liad  children,  by  former 
wife  living  at  the  time  of  his  will. 

558  and  490  in  margin 

29.  Captivity/  by  the  Roman  laic^  was 
a  revocation.  Tlie  jus  postliminium 
restored  it  494 

30.  One  devises  real  estates  to  certain 
uses  ;  after,  by  deed,  conveys  to  same 
uses,  till  he  marries,  and  then  to  new 
uses,  then  makes  a  codicil,  whirh  he 
directs  to  h(^  takeu  as  part  of  his  will, 
and  after  marries.    Held,  settlement 


80 
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revokes  the  will ;  but  codicil  sets  it 
wp  again,  and  that  the  new  uses 
springing  on  the  marriage,  do  not  re- 
voke the  will  or  codicil,  neither  does 
the  marriage. 

Jackson  v.  Hurlock  487 

31.  Statute  of  Frauds  leaves  all  methods 
of  revoking  a  will,  as  to  personal  es- 
tate, as  at  law,  except  altering  by 
parol,  &c. 

Parsons  v.  Lanoe  561 

32.  If  one  covenants  to  levy  a  fine,  to 
uses  of  such  person  as  he  shall  name 
by  will ;  then  makes  his  will,  and 
after  levies  a  fine  in  pursuance  of  the 
covenant ;  it  is  a  revocation. 

Swift  V.  Roberts  618 

33.  A  recovery  suffered  by  testator,  of 
lands,  previously  devised  by  him, 
operates  as  a  revocation  of  the  devise. 

Barley  v.  Barley  653 

34.  Devise  of  freehold  to  certain  uses, 
and  of  leaseholds  to  trustees  to  con- 
vey to  same  uses ;  a  recovery  suffered 
of  the  freehold,  revokes  will  as  to 
them,  but  not  as  to  the  leaseholds  ib. 

35.  Assignment  of  mortgage,  and  loan 
increased,  after  will,  a  revocation  only 
pro  tanto, 

Jackson  v.  Parker  689 

36.  Marriage  and  birth  of  a  child,  held 
a  revocation  of  will  of  land  in  Jamaica. 
as  to  married  woman. 

Spraage  v.  Stone  721 

37.  If  one  devises,  and  after  makes  a 
feoffment,  to  the  use  of  his  will,  it  is 
a  revocation  618 

38.  Partition  by  jointenant,  is  a  revoca- 
tion "  618,619 

REPUBLICATION. 

1.  Words  written  in  a  void  space,  be- 
tween the  end  of  the  will,  and  the 
signature,  held  a  republication. 

Carte  v.  Carte  31 

2.  Every  codicil  sets  up  what  it  does 
not  alter,  in  a  will  32 

3.  Every  codicil,  properly  attested,  is  a 
republication  of  the  will        97,  452 

4.  A  codicil  does  not  operate  as  a  re- 
publication, unless  annexed  to  the 
will,  or  its  contents  shew  the  inten- 
tion. 

Attorney-General  v.  Downing  573 


5.  As  to  the  effect  of  a  codicil,  as  to 
republication  of  a  will  of  land,  see  451 


WITNESS. 

See  Commission. — Be  bene  esse. — 
Defendant.  —  Evidence.  —  New 
TRIAL,  1. — Practice. 

1.  Leave  given  to  examine  a  witness, 
after  adjournment  of  a  cause. 

Bankes  v.  Farques  145 

2.  Leave  is  often  granted  to  examine  a 
witness,  viva  voce,  during  the  hear- 
ing In  ib. 

3.  At  law,  a  witness  may  refresh  his 
memory,  from  notes,  as  to  names  and 
dates,  but  must  not  give  the  whole 
evidence  from  writing  252 

4.  Semble.  The  witness  can  only  speak 
from  notes  taken,  at  the  time,  but  not 
from  notes,  written  after  ib, 

5.  There  is  no  certain  rule  how  far 
evidence  may  be  admitted,  from  notes 

ib. 

6.  There  are  two  ways  to  prevent  wit- 
ness being  received  as  evidence:  1. 
By  proving  him  interested.  2.  By 
examining  him  on  a  voir  dire. 

In  Bowning  v.  Townsend  593 

7.  If  you  examine  on  a  voir  dire^  you 
cannot  afterwards  prove  the  party  in- 
terested In  ib. 

8.  The  cases,  where  objection  to  evi- 
dence of  defendant,  has  been  allowed, 
because  he  has  made  himself  liable  to 
costs,  are  where  he  has  been  party  to 
the  original  transaction,  not  where  he 
has  been  guilty  of  subsequent  fraud, 
&c.  In  ib.  595 

9.  A  mere  trustee  may  be  examined,  as 
to  the  quantum  in  his  hands. 

In  ib.  595 

10.  Bill  by  trustees,  in  nature  of  bill  of 
interpleader ;  leave  given,  to  one  of 
the  defendants,  to  examine  one  of  the 
plaintiffs  as  a  witness. 

Armiter  v.  Swanton  394 


WOOD. 

1.  Lops  and  tops  of  ancient  pollard 
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oaks  and  ashes  are  exempt  from  tithes. 

Walton  V.  Tryon  ^  30 

2.  The  use  to  which  wood  is  applied 
does  not  determine  the  right  to 
tithes  ib. 

3.  Tithes  are  not  due  of  timber  131 
Nor  of  their  lops  and  tops  1 32 

4.  Wood  may  be  said  annuatim  ores- 
cere^  yet  not  renovare^  for  renovare 
means  profits  taken,  and  the  product 


renewed  asain 


131 


5.  All  coppice  woods  are  liable  to  tithes 

ib. 

6.  Wood  cut,  to  be  burnt  in  the  house, 
is  not  exempt,  of  common  right,  but 
only  by  special  custom  ib. 

7.  Tithes  of  wood  are  predial,  and 
must  be  set  out  on  the  spot,  at  the 


time  of  falling 


132 


8.  The  stat.  of  Silva  Ccedua^  45  Edw. 
3.  c.  3.  is  declarative  of  the  com- 
mon law  ib. 

9.  Hornbeam  is  not  timber,  except  by 
custom  ib. 

10.  Germins  growing  from  stools  of  old 
timber  trees  are  titheable  ib, 

1 1 .  Lops,  after  twenty  years  growth,  of 
the  tree  are  privileged,  though  lopped 
every  seven  or  ten  years  ;  but  if  cut 
before  twenty  years,  the  boughs  shall 
always  be  titheable  ib. 

12.  Evidence  of  two  loppings  and  tithes 
paid  for  them,  is  not  sufficient  to  in- 
duce the  Court  to  say,  that  the  lop- 
pings are,  in  all  events  titheable  135 

13.  Semble.  Not  necessary  for  defend- 
ant to  shew,  that  the  trees  were  not 
lopped  before  twenty  years  ib. 

14.  All  timber  trees  of  twenty  years 
growth,  and  their  lops  and  tops,  are 
freed  from  tithes,  to  whatever  use 
they  are  put,  except  in  the  cases  of 
fraud,  and  this  by  the  stat.  of  Silva 
Cccdua  132 

15.  The  circumstance  of  wood  being 
tenant-right  profits,  and  therefore  not 
part  of  the  inheritatice,  aflbrds  no 
rule  as  to  their  liability  to  tithes  131 

16.  Pollards  that  have  once  gained  their 
privilege  shall  not  lose  it  133 

17.  Trees  lopped  before  twenty  years, 
and  continued  to  be  so,  are  liable  to 
tithes  134 


WOOL. 

1.  Tithes  of  wool  are  due  at  shearing 
time. 

  V.  Gold  149 

2.  Tithe  of  wool  is  a  satisfaction  for 
pasturage  for  the  year  past  ib. 

3.  But  if,  after  shearing  time,  the  sheep 
are  depastured,  and  sold  before  shear- 
ing time  comes  again,  tithes  are  due 
for  the  pasturage  ib. 


WORDS. 

See  Estates. — Executor,  15. — Land, 
5, — Recommendatory  words,  1,  2. 

1.  '^And^^  in  a  ^will,  construed  "  or  " 

258 

2.  Whether  under  a  devise  of  all  the 
rest  of  my  estate  and  fortune^'*  copy- 
holds will  pass,  qucsre  ^75 

3.  The  word  "  then,^^  under  devise  to 

A.  for  life,  and  after  her  decease,  to 

B.  ,  and  her  children,  or  such  of  them 
as  shall  be  "  then  living^'^  construed 
to  be  the  same  as  the  preceding  words 
after  her  decease  276 

4.  The  word  "  inhabitants^''''  may  ex- 
tend to  every  body  living  in  a  parish 

422 

5.  "  Poor,^^  and  poor  inhabitants^^'' 
in  a  will,  see  Legacy  and  Charity. 

6.  "  GranV  and  "  devise  " 

Covenant  8 

7.  ^'Heirs''  Heir  12 


WRIT. 

Sec  Lunatic,  16,  17.  —  Ni:  EXEtr 
REGNO. — Way. 

1.  Cause  to  quash  a  writ,  must  be  ap- 
parent on  the  face  of  it. 

Ogycr  v.  Ilcyicood  59 

2.  Lord  Cliancellor  cannot  quash  au 
original  wril,aft(>r  it  is  returnt'd,  into 
another  court,  but  may  supersede  it. 

//;. 

3.  The  cause  generally  assigned  for 
superseding  an  original  writ,  is  quia 
iniprovidc  cmanavit  ib, 

f 
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4.  Where  an  original  writ  is  not  pro- 
perly stamped,  it  is  not  void,  but 
voidable. 

Ogyer  v.  Heywood  59 

5.  Writs,  on  commission  of  enquiry, 
were  sometimes  directed  to  the  es- 
cheator,  sometimes  to  the  sheriff  111 

6.  Forfeiture,  &c.  to  the  crown,  were 
enquirable  by  writ  to  the  escheator, 
or  by  commission,  the  latter  is  more 
large  and  general,  and  in  practice  is 
now  used  ib. 

7.  Action  on  the  case,  original  made 
out,  and  capias  issued  on  31  January, 
but  original  tested  16  October,  the 
common  test  day ;  defendant  pleaded 
non  assumpsit  infra^  &e.  and  moved 


that  test  of  original  might  be  altered 
to  31  January,  but  denied. 

Robinson  v.  Stevenson  376 

8.  Quwre^  Whether  a  writ  of  ad  quod 
damnum  will  lie,  to  change  the  con- 
dition of  a  way. 

Ex  parte  Armitage  293 

9.  In  all  cases  of  ad  quod  damnum  to 
change  a  way,  or  alter  its  condition, 
the  new  or  altered  way  must  be  as 
beneficial  as  the  old  one  294 

10.  Under  a  general  writ  of  ad  quod 
damnum^  without  specifying  any  con- 
dition, the  jury  may  find  it  would  be 
to  the  damage,  &c.  and  the  condition 
may  be  added  in  the  grant  296 
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NOTES  AND  APPENDIX. 


A. 

ACCOUNT.—^'^e  Partner,  1. 

1.  A  specific  legatee  of  part  of  a  sum,  due  to  testator,  on  mortgage,  is 

bound  by  an  account  settled  by  the  mortgagor,  and  the  executor  of  the 

mortgagee,  Appendix,  (C). 
ADMINISTRATION  AND  ADMINISTRATOR  — ^ee  Colonies. 

1.  Granted  in  foreign  courts  is  not  taken  notice  of  in  this  country,  415. 

2.  Administration  granted  to  two,  and  one  dies,  it  goes  to  the  survivor,  584. 
ADVOWSON.— >S'ee  Presentation. 

AGENT.— See  Notice. 
AGREEMENT, 

1.  If  defendant,  by  answer,  admit  parol  agreement,  he  may  still  insist  on 
statute  of  frauds,  as  a  bar  to  its  performance,  586. 

2.  But  if,  by  answer  to  original  bill,  defendant  admits  the  agreement,  and 
submits  to  perform,  he  cannot  by  answer,  to  the  amended  bill,  insist  on 
the  statute,  ?'b. 

3.  Agreement  in  writing  is  not  binding,  unless  signed  by  the  p:\rlios,  ih. 

4.  But  it  does  not  signify  in  what  i)art  of  tlie  instriiincnl  the  name  is 
placed,  ih. 

5.  Where  an  agreement  is  signed  by  one  party  only,  it  may  be  enforced 
against  that  party. — Scd  qiia'rc^  ib. 

fi.  It  cannot  be  enforced  against  a  party  who  has  not  signed  it,  ih. 
7.  But  if  a  party,  who  has  not  signed,  tiles  a  bill  for  a  specific  performance, 
it  makes  it  binding  on  him,  ib. 

/2 
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AGREEMENT— cow/mz/ed 

8.  Agreement  is  not  held  executed,  by  part  performance,  unless  the  acts 
done  must  have  been,  with  view  to  perform,  587. 

9.  Nor  unless  those  acts  put  other  party  in  such  a  situation,  that  it  is  a 
fraud  on  him,  unless  the  agreemeent  is  performed,  ib, 

AMENDM  WT.—See  Practice.— Answer. 

1.  As  to  amendments  of  bill,  where  an  injunction  has  been  dissolved  on 
merits,  104. 

2.  Amendments,  without  prejudice  to  injunctions,  ib. 
ANNUITY.— S'ee  Husband  and  Wife,  12. 

1.  Clear  annuity,  whether  to  be  free  from  the  land  tax,  237. 

2.  Proviso  for  repurchase  of,  is  not  illegal,  243. 
ANSWER. — See  Practice,  6. — Agreement. 

1.  Not  allowed  to  be  amended,  but  supplemental  answer  to  be  put  in,  291. 

2.  Supplemental  schedule  to  an  answer  allowed,  ib. 

3.  Mistake,  in  title  to,  ib. 

4.  Affidavit,  where  supplemental  answer  desired,  ib. 

5.  How  far  defendant  is  protected  from  answering,  where  he  denies  title  of 
plaintiff,  353,  612. 

6.  Although  a  defendant  submit  to  answer,  he  need  not  criminate  him- 
self, 612. 

APPOINTMENT, 

1.  To  children  of  person  who  is  the  object  of  the  power,  290. 

2.  Illusory  appointments,  659. 
ASSETS.— iSee  Charity,  4. 

1.  Wife  may  marshal  assets,  as  against  a  devisee,  where  devise  is  subject 
to  a  trust,  for  payment  of  debts,  6. 

2.  So  wife  may  marshal  assets,  as  against  the  heir,  6. 

3.  Equity  of  redemption,  on  mortgage  in  fee,  is  equitable  assets,  309. 

4.  Where  real  and  personal  assets  are  pledged  by  executor,  ib. 

5.  Where  court  marshals  in  favor  of  a  charity,  713. 
ASSIGNEE.— /See  Bankruptcy. 


BANKRUPTCY.— 5ee  Lease,  5. 

1.  Serjeant  at  mace  is  not  saleable  under  the  commission,  73. 

2.  Nor  sworn  clerk,  ib. 

3.  Nor  half-pay  officer,  ib. 

4.  But  gentleman  pensioner  is  assignable,  ib. 

5.  And  so  also  is  the  office  of  coal  meter,  ib. 

6.  Whether  one  assignee  may  give  a  valid  discharge,  21 9. 

7.  Surviving  assignee  not  chargeable  for  money  received  by  his  co« assignee, 
though  he  joined  in  the  receipt,  ib. 

8.  If,  by  act  of  one  assignee,  the  property  of  the  bankrupt  is  put  into  the 
sole  power  of  the  other,  ib. 

9.  Liability  of  assignee  for  sums  lost,  by  failure  of  banker,  ib. 

10.  Bankrupt  pays  costs  where  allowed  to  surrender,  after  time  expired  for 
surrendering,  307. 

11.  Estate  which  descends  to  bankrupt,  after  bargain  and  sale  to  the  com- 
missioners, but  before  certificate,  does  not  vest  in  the  assignees,  394. 

But  there  must  be  a  fresh  bargain  and  sale,  632. 
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BANKRVFTCY^continucd. 

12.  Creditors  are  entitled  fto"  a  legacy  left  to  bankrupt,  after  signing  cer- 
tificate, but  before  it  is  allowed,  394. 

13.  So  a  pottery  ticket  given  after  signature,  and  drawn  prize  before  cer- 
tificate, ib, 

14.  If  bankrupt  ^before  certificate  trade,  his  assignees  are  entitled  to  his 
profits,  630. 

15.  But  if  creditors,  under  the  first  commission,  allow  bankrupt  to  trade, 
the  subsequent  creditors  may  be  preferred,  ib, 

16.  Questions  of  priority  between  creditors,  under  first  and  second  com- 
mission, must  be  tried  by  bill,  and  not  by  petition,  ib. 

17.  Costs  of  protesting  bill  before  the  bankruptcy,  are  proveable  :  contra^  if 
incurred  after,  671. 

18.  In  cases  of  difficulty,  the  Chancellor  directs  a  bill  to  be  filed,  672. 

19.  Interest-on  a  debt  when|?proveable,^"673. 
BEQUEST. — See  Devise. — Relations. — Words. 

1.  Joint  bequest  to  two,^and  one  dies  in  testator's  lifetime,  136. 

2.  Bequest  to  two  as  tenants  in,  common,  ib. 

3.  Bequest  to  two  and  bequest  to  one  is  after  revoked,  ib. 

4.  Bequest  to  a  class  of  persons,  payable  at  a  future  time,  334. 

5.  Personalty  given  over,  in  default  of  appointment,  is  vested  in  mean  time, 
364 

6.  For  cases  of  bequest,  with  words  of  "  request,''^  "  desire^^^  or  "  recom- 
mendation^'' which  have  been  held  to  raise  a  trust — See  520. 

7.  For  cases  where  such  words  have  been  held  not  to  raise  a  trust — See 
686. 

8.  Bequest  to  A.  for  life,  and  after  her  death  to  descend  to  her  daughter 
and  daughter's  children  :  held,  an  estate  for  life  in  A.^  remainder  to  her 
daughter  for  life,  remainder  to  the  children.  Cavanagh  v.  Hardiman^ 
562. 

9.  A  bequest  over,  after  a  general  failure  of  issue,  is  void,  Appendix,  (C). 

10.  Money  and  Plate  pass  under  bequest  of  all  goods  and  moveables  in 
my  study,  except  books  ;  but  choses  in  action  will  not,  Appendix  (Q). 

11.  Bequest  of  use  of  cattle,  grain,  and  stock,  passes  the  absolute  pro- 
perty, ib. 

12.  Removal  of  books  from  chambers,  is  a  revocation  of  bequests  of  all 
my  books  in  my  chambers,  ib. 

BILL. — See  Parties. 

1.  If  bill  pray  relief  and  discovery,  if  plaintiff  is  not  entitled  to  the  relief, 
he  shall  not  have  the  discovery,  164. 
BILL  OF  EXCHANGE, 

bankruptcy  of  person  to  whom  short  bills  are  remitted,  297. 
BOND, 

by  married  man,  to  a  woman,  after  cohabitation  past,  is  good,  Appendix, 
(N). 


C. 

CAUSE, 

1.  Adjourned  at  hearing,  to  prove  sanity  of  testator,  144. 

2.  Allowed  to  stand  over  at  hearing  for  infant  defendant  to  put  in  further 
answer,  147. 
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CHAPEL, 

Bishop  cannot  consecrate  a  chapel,  or  authorize  person*  to  preach  there, 

without  consent  of  the  incumbent,  527. 
And  the  incumbent  has  the  nomination  of  chapel  of  ease,  unless  there  is 
an  agreement  to  the  contrary,  528. 
CHARGE, 

■where  sinks  into  the  inheritance,  247. 
CHARITY. — See  Assets. — Costs,  1. — Mortmain. 

1.  Where  value  of  fund,  given  to  a  charity,  increases,  190. 

2.  Where  the  objects  pointed  out,  by  the  testator,  do  not  exhaust  the  whole 
fund,  ib. 

3.  Where  bequest  to  charity  fails,  when  the  distribution  is  in  the  king, 
and  when  in  the  Court  of  Chancery,  228. 

4.  Residue,  consisting  part  of  leaseholds  given  to  charity,  void  by  statute, 
decreed  that  the  other  legacies,  and  the  debts  be  thrown  on  the  lease- 
hold in  the  first  place,  368. 

5.  Bequest  to  trustees  to  apply  to  charity,  as  they  shall  think  proper, 
ordered  to  be  so  applied  by  them.    Attorney  Generals.  Glegg,  585. 
Johnson  v.  Swann,  ib. 

6  But  where  the  bequest  was  to  be  applied,  to  such  charitable  purposes  as 
A.  should  direct,  the  distribution  was  ordered  to  be  by  scheme  to  be  laid 
before  the  Master.    Jemmet  v.  Verrily  ib, 
CHILDREN, 

under  bequest  to,  where  grandchildren  are  entitled,  68. 

Child  in  ventre  sa  mere  is  considered  in  existence,  for  his  benefit,  711. 
CHOSES  IN  KQTlO^.See  Stock. 

1.  Cannot  be  reached  by  process  of  the  court,  79. 
CLERK  IN  COURT, 

may  have  bill  against  solicitor  for  his  fees,  109. 
CODICIL, 

1.  Where  codicil  operates  as  a  republication,  lands  purchased  after  the 
date  of  will  shall  pass,  97. 

2.  So  also  lands  contracted  for,  ib, 

3.  And  it  is  same  of  codicil,  relates  only  to  personalty,  ib. 

4.  Is  considered  part  of  the  will,  453. 

6.  Legacies  given,  by  an  unattested  codicil,  shall  be  a  charge  on  the  land, 
where  by  a  previous  will  duly  attested,  the  real  estate  is  charged  with 
legacies  generally,  556. 

6.  Where  the  real  estate  is  charged  generally  by  will,  the  testator  may,  by 
codicil  unattested,  throw  the  debts  wholly  on  the  real  estate,  ib. 

7.  Or  he  may,  by  an  unattested  codicil,  revoke  or  alter  any  of  the  legacies 
given  by  the  will,  or  substitute  others,  ib. 

8.  But  this  rule  will  not  apply,  where  the  land  is  not  charged  generally^  ib, 

9.  Nor  where  the  land  is  not  charged,  by  the  will,  in  aid  of  the  personal  estate, 
but  is  made  the  primary  fund,  for  payment  of  the  debts  and  legacies,  557. 

10.  But  though  the  charge  is  not  general,  yet  the  testator  may,  by  unattested 
codicil,  substitute  one  legatee  for  another,  556,1 

11.  Where  will  contains  a  general  devise  of  lands,  lands  purchased  between 
the  date  of  the  will,  and  of  a  properly  attested  codicil,  will  pass,  573. 

12.  But  it  is  otherwise,  where  the  devise,  in  the  will,  is  only  of  particular 
lands,  ib. 

COLONIES, 

Administration  taken  out  here,  will  not  extend  to  the  colonies,  415. 
Court  of  Chancery  has  jurisdiction  upon  contracts,  relating  to  land,  in  the 
colonies,  428. 
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COLOmES—conti7iued. 

Plea  to  the  jurisdiction,  in  cases  relating  to  lands  in  the  colonies,  must  aver 
that  the  parties  are  out  of  the  jurisdiction,  428. 

bill  will  not  lie  for  delivery  of  possession  of  lands,  in  the  colonies,  428. 
COMMISSION.— >S'ee  Witness. 
COxMMITTEE, 

1.  Cases  where  Court  will  allow  salary  to  a  committee,  77 

2.  Where  no  person  will  act  as  committee,  ib. 

3.  Whether  demand  of  a  committee,  on  lunatic's  estate,  can  carry  interest, 
103 

COMMON,  TENANT  IN.— ^ee  Bequest,  2 —Devise/^S,  3. 
CONDITION, 

1.  That  legatee  shall  not  dispute  the  will,  is  generally  considered  in  ter- 
roreniy  and  not  obligatory,  567 

2.  It  is  otherwise,  where  the  legacy  is  given  over,  on  the  breach  of  condi- 
tion, ib. 

CONSTRUCTION, 

the  same  word,  in  the  same  deed,  shall  not  have  different  constructions, 
Appendix,  (P). 
COPYHOLD.— ^^ee  Freebench. 

1.  Surrender  to  use  of  will,  not  necessary,  93 

2.  Resulting  trusts  of,  not  within  Stat,  of  Frauds,  15] 

3.  Stat.  14  Geo.  2.  c.  20.  s.  9.  does  not  extend  to  copyholds,  152 

4.  Not  within  Stat,  of  Uses,  277 

5.  Agreement  to  surrender,  when  enforced  in  equity,  277 

6.  If  surrender  bars  a  legal,  it  will  equitable  estate  tail,  279 

7.  Custom  to  bar  by  surrender  may  be,  with  custom  to  bar  by  recovery,  279 

8.  Copyholder  may,  after  surrender  to  use  of  will,  surrender  again  to  a 
stranger,  628 

or  if  he  die  without  will,  the  copyhold  descends  to  his  heir^  ib. 
or  if  he  surrender  after  to  particular  uses,  retaining  reversion,  he  may 
devise  it,  without  fresh  surrender,  ib. 

9.  If  copyholder  surrender  to  use  of  another,  and  lord  grant  to  that  other, 
he  is  in  by  the  lord,  628 

10.  A  will  to  operate  on  copyholds  need  not,  in  general,  be  executed  accord- 
ing to  the  Stat,  of  Frauds,  684 

COSTS.— ^'ee  Bankruptcy,  10,  17 

1.  In  informations,  though  the  Court  will  grant  relief,  where  the  prayer  is 
wrong,  yet  it  will  look  to  the  record  on  the  question  of  costs,  87 

2.  A  party  appealing,  or  obtaining  a  re-hearing  is  liable  to  costs,  beyond 
the  deposit,  91 

3.  Costs  of  solicitor,  in  suing  out  commission  of  lunacy — bringing  actions  in 
name  of  lunatic,  &c.,  102 

4.  Amount  of  costs  of  solicitor,  if  allowed  to  carry  interest,  quctre^  103 

5.  Ordered  to  be  paid,  hy  prochein  aniij^  on  cause  standing  over  for  infiint 
to  put  in  further  answer,  148 

6.  Heir  contending  for  the  inheritance,  on  probable  grounds,  not  to  pay 
costs: — contra^  if  suit  vexatious,  162 

7.  Bill  dismissed  with  costs,  but  defendant  to  be  liberty  to  apply,  if  plain- 
tiff put  him  to  further  trouble,  229 

8.  In  cases  of  partition,  237 

9.  Costs  given  to  one  entitled  to  legacy,  on  a  contingency,  on  bill  brought 
by  him,  against  the  executor,  to  have  security,  273 

10.  The  general  rul<^  is,  (hat  there  can  be  no  appeal  for  costs,  5,20 

1 1.  But  there  may  be  exceptions  to  this  rule, 
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COSTS — continued, 

12.  In  general,  in  suits  respecting  testator's  estate,  costs  must  be  paid  out 
of  the  general  personal  estate,  611 
COVENANT, 

1.  Covenant  to  settle  particular  lands  creates  a  lien,  on  those  lands,  and  will 
have  precedency  of  specialty  debts,  5 

2.  But  where  the  covenant  is  not  to  settle  any  specific  lands,  it  is  other- 
wise, ib. 

3.  If  one,  having  no  land,  covenant  to  settle  lands  of  such  a  value,  after- 
purchased  lands,  will  be  bound,  ib. 

4.  So,  if  one  covenant  to  pay  money  to  trustees,  to  be  laid  out  in  land, 
and  does  not  do  so,  but  purchases  land,  ib, 

5.  But  bond  to  settle  lands,  "  if  obligor  shall  become  seised^''^  will  not 
bind  lands  of  which  obligor  was  seised,  at  the  date  of  the  bond,  ib. 

6.  A  covenant  not  to  sue  within  a  certain  time,  250 

7.  A  subsequent  limited  covenant  will  not  restrain  an  express  general  cove- 
nant, ib. 

8.  Equity  will  not  relieve  against  forfeiture  for  breach  of  covenant,  unless 
it  arise  from  accident  or  surprise,  and  compensation  can  be  made,  513 

CREDITORS.— ^ee  Settlement,  3. 

1.  Creditor,  of  a  clergyman,  who  obtains  sequestration  cannot  hold,  against 
an  estate  created  prior  to  his  debt,  485 

2.  And  the  Court  will,  in  such  case,  appoint  a  receiver,  485 

3.  Where  a  prior  creditor  has  obtained  sequestration,  a  subsequent  cre- 
ditor may  have  an  account  against  him,  485 

CR  OSS-REMAINDERS, 

1.  If  intent  appear  to  create,  the  limitation  need  not  be  in  technical 
terms,  665 
CURRENCY, 

of  Ireland. — See  Ireland. 


D. 

DEBTS. — See  Decree.— Stat,  of  Limitations. 
DECREE, 

under  decree  for  account,  equitable  debts  may  be  proved,  309 
DEEDS.— 5ee  Evidence. 

1 .  Declaring  trust  of  a  legacy,  proof  of,  in  ecclesiastical  court,  33 

2.  Title  deeds  secured,  for  benefit  of  remainderman,  154 

3.  Bill  will  not  lie  by  purchaser  of  contingent  remainderman's,  for  inspection 
of  title  deeds,  154 

4.  Lost  deeds. — See  Evidence. 

5.  Where  destroyed,  every  thing  taken  in  odium  spoliatoris,  249 

6.  Voluntary  deed,  where  kept  secret  from  the  grantee,  and  made  for  a 
particular  purpose,  264 

7.  When  person  admits  custody  of  a  deed,  he  must  shew  when  it  came  into 
his  custody,  314 

DEPENDANT. — See  Evidence,  12,  13.— Witness. 

1.  IfplaintiiF  examine  defendant  as  a  witness,  he  cannot  have  a  decree 
against  him,  583 

2.  So  where  such  defendant  is  primarily  liable,  and  another  defendant  only 
in  a  secondary  degree,  plaintiff  loses  his  remedy  against  both,  ib, 

3.  The  general  allegation,  that  defendant  "  is  not  interested^'''  refers  to  the 
matters  he  is  to  be  examined  to,  ib. 
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DEFENDANT— cow^mz/eJ. 

4.  The  objection  to  the  evidence  of  such  defendant,  must  be  taken  at  the 
hearing,  583 

5.  At  law,  where  there  are  several  defendants,  those  defendants  against 
whom  no  evidence  is  offered,  may  be  called  by  the  other  defendant. 
Carter  v.  Hawley^  ib, 

6.  If  plaintiff,  in  an  information,  enters  a  nolle  prosequi  as  to  a  defendant, 
he  may  call  him  as  a  witness,  ib. 

7.  Where  plaintiff  is  forced  to  make  persons  defendants  who  are  not  mate- 
rially interested,  he  may  examine  them  as  witnesses,  ib. 

DEPOSITIONS, 

1.  If  suppressed  for  irregularity,  on  a  re-examination,  all  the  same  witnesses 
must  be  examined,  585 
DESIRE,  WORDS  OF,  IN  A  WILL.— S'ee  Bequest.— Words. 

1.  When  a  testator  expresses  a  desire,  and  the  objects  and  property  are 
certain,  it  amounts  to  a  command,  5,  520 
DEVISE.— ,S'ee  Bequest.— Will. 

1.  Of  all  my  real  property,  275 

2.  A  devise  or  bequest  to  two  or  more,  in  words  importing  a  severance, 
creates  a  tenancy  in  common,  655 

3.  But  if  a  severance  is  not  imported,  a  joint-tenancy  arises,  ib. 

4.  Devise  to  B.  after  death  of  if  B.  be  testator's  heir,  gives  an  estate 
for  life  to  A.^  661 

DISTRIBUTION, 

of  intestate's  personal  estate. — See  Intestate. 
DOMICILE, 

1.  Of  an  intestate,  h  prima  facie  the  place  of  his  residence,  at  the  time  of 

\  his  death,  but  that  may  be  rebutted,  26 
DONATIO  MORTIS  CAUSA, 

must  be  given  in  prospect  of  death,  and  the  possession  be  parted  with,  Ap- 
pendix, (H). 

mortgage  may  be  subject  of,  318 
DOWER. — See  Terms  Attendant. — Husband  and  wife. 

1.  Now  differs  from  freebench,  278 

2.  Widow  must  elect,  between  freebench,  and  annuityleft  in  bar  of  dower, 
and  freebench,  299 

3.  A  jointure  limited  after  marriage,  will  not  bar  dower,  Appendix,  (I). 


E. 

EASTER-OFFERINGS, 

1.  Are  due  of  commo4i  right,  72 

and  at  2f/.  a-head,  ib. 

2.  But  are  not  due  for  servants,  except  by  custom,  ib. 

at  Croydon,  in  Surry,  the  I'^aster-offcrings  are — bd.  for  a  man  and  his 
wife — \(L  for  a  siuijle  man — 'Sd.  for  a  single  woman,  ib. 
ECCLESIASTICAL  BENEFICE, 

wlu'ther  an  annuily  charged  on,  is  within  13  Eliz.  c.  20.,  4S5 

ECCL I  :s  1 A  S T 1 C A  L  c o  u  i rj\ 

1.  Courts  of  c(piity  are  bound  by  the  decision  of  the  ecclesiastical  court  in 
testamentary  matters,  Appendix,  (II). 
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ELECTION, 

1 .  Whether  person  electing  to  take,  against  a  will,  must  forfeit  all  benefit 
under  it,  or  make  compensation  only,  432 

2.  Under  circumstances,  election  may  continue  till  the  whole  affair 
wound  up,  534 

ENGRAVINGS, 

property  in,  164 
EQUITY,  COURT  OF, 

It  is  the  business  of  a  court  of  equity,  to  remove  impediments  to  legal  rights, 

but  not  to  carry  them  further  than  the  law  does,  16 
As  to  where  a  court  of  equity  will  grant  relief  on  account  of  inadequacy  of 
price,  18. 
EVIDENCE.— 5ee  Defendant. 

1.  Minister's  accounts,  45 

2.  Evidence  as  to  testator's  instructions,  on  making  his  will,  inadmissible, 
171 

3.  So  are  his  declarations  about  the  construction  of  the  clauses,  in  his  will, 
ib. 

4.  But  evidence  may  be  admitted,  to  shew  testator  knew  he  had  poor  re- 
lations, ib. 

5.  Or  where  a  legatee  is  misnamed,  ib, 

6.  On  exceptions  to  Master's  report,  evidence  may  be  read,  which  was  not 
read  before  the  Master,  90 

7.  On  rehearing,  new  evidence  may  be  read,  ib. 

8.  Depositions  taken  de  bene  esse^  where  may  be  read  at  law,  108 

9.  Parol  evidence  by  executor,  in  favour  of  his  title  to  the  residue,  126 

10.  Nothing  can  be  proved  viva  voce^  that  requires  more  than  proof  of 
handwriting,  145 

11.  Evidence  where  deeds  are  lost,  249 

12.  Where  a  defendant  was  charged  with  fraud,  in  obtaining  execution  of  a 
deed,  his  depositions  negativing  the  fraud,  were  refused  to  be  read  for 
co-defendants,  Scroggs  v.  Scroggs^  Appendix  (G). 

13.  On  bill  charging  fraud  against  two  defendants,  one  of  the  defendants, 
by  his  answer,  denied  the  fraud,  and  charged  it  on  the  co-defendant ; 
plaintiff  did  not  reply  to  his  answer,  but  examined  him  as  a  witness,  but 
his  depositions  were  refused  to  be  read,  Meadbury  v.  Eisdale^  Appendix 
(G).  in  note. 

14.  If  a  person  having  no  interest  at  the  time,  be  examined,  and  after  be- 
come party  to  the  suit,  his  evidence  may  be  read,  394 

EXECUTOR.— Evidence,  9 

1.  Title  of  wife  executrix,  to  residue,  126 

2.  Where  executors,  having  legacies,  are  trustees  for  next  of  kin,  152,  585 

3.  Where  held  liable,  by  having  joined  in  acts,  with  their  co-executors,  219, 
416 

4.  If  executor  for  benefit  of  testator's  estate,  invest  part  of  it  in  the  funds, 
the  money  may  be  followed,  409 

5.  Unless  executors  wholly  renounce,  they  can  only  clear  themselves,  by 
administering  the  effects,  or  putting  them  into  the  hands  of  court  of 
equity,  416 

6.  An  executor  charged  by  his  answer,  cannot  discharge  himself,  by  aflfidavit, 
of  sums  paid  to  the  testator,  589 

7.  As  to  distribution  of  testator's  estate,  where  there  are  contingent  debts 
or  covenants,  Hawkins  v.  Day^  Appendix  (E). 

8.  Notice  to  one  of  two  executors,  its  effect  on  the  other  executor,  ib. 

9.  Formerly  legatee  gave  executor  security  to  refund,  if  debt  appearedj^  ib* 
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EXKCVTOR—conimued. 

10.  Where  testator  was  surety,  or  receiver  to  the  Crown,  Court  will  take 
cire  that  his  executor  has  indemnity,  against  claims  of  the  Crown, 
Hawkins  v.  Dai/,  Appendix  (E). 


F. 

FACTOR, 

1.  As  to  his  lien  for  general  balance,  252 
FAMILY, 

in  a  will,  may  have  different  significations  in  different  wills,  sometimes 
means  "  heir^^^  sometimes  "  next  of  kiny^  397 
FOREIGN  LAW, 

must  he  proved  as  a  fact,  675 
FORFEITURE.— ^ee  Covenant. 
FORGED  SECURITIES, 

payment  of,  503 
FRAUD, 

it  is  a  principle  never  to  presume  fraud.  Appendix  (M). 
FREEBENCH.~5'ee  Dower. 
FREEHOLD, 

what  considered  attached  to,  113 
FURNITURE, 

1.  "P/«/e"will  not  pass  under  words'^' household furniture^^^  where  testator 
\     has  before  bequeathed  part,  605 

2.  "  Wine''''  will  not  pass  under  words     household  furniture^''  611 

3.  "  Farming  utensils  "  do  not  pass  as,  612 


G. 

GOODS.— Bequest,  9. 

1.  Plate  passes  under  bequest  of  household  goods,  605 
GUARDIAN, 

I,  Guardianship  of  an  infant  granted  to  two,  and  one  dies,  the  survivor 
shall  have  it,  584 


H. 

HA  Y.—^-ce  Modus. 

HEIR. — See  Costs,  6. — Judgment  debts. 

1.  Purchase  from  expectant  lieir,  19 

2.  As  between,  and  executor,  what  considered  as  attached  to  the  freehold, 
113 

3.  Where  entitled  to  performance  of  agreement,  by  ancestor,  to  purchase 
land,  110 
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HEIR^^ — continued. 

4.  Under  devise  to  heir  in  fee,  with  an  executory  devise  over,  in  case  he 
did  not  attain  twenty-one,  heir  takes  by  descent,  383 

5.  The  words     ^e?r,"  or  ''heirs  of  the  hody^''  are  properly  words  of 
limitation,  and  not  of  purchase,  453 

8.  The  word  "  Aezr,"  or  "  heir  male^''  may  in  a  will  be  construed  nomen 
collectivum^  458 

7.  Land  devised  to  be  sold,  and  money  disposed  of  as  after  mentioned,  and 
no  disposition  is  after  made,  the  heir  shall  take,  583 

8.  And  the  same  rule  holds  with  respect  to  the  customary  heir,  ib, 
HOUSEHOLDERS,  422 

HUSBAND  AND  WIFE.—See  Practice,  8. 

1.  It  may  be  proved  that  money  borrowed  on  wife's  estate,  was  for  her 
debts,  151 

2.  Where  on  mortgage  of  wife's  estate,  the  equity  of  redemption  is  reserved 
to  husband,  ib, 

3.  Wife  of  freeman  not  to  take  by  will,  and  custom  both,  276 

4.  Wife  of  freeman,  where  must  elect,  ib. 

5.  Freeman's  widow  entitled  to  her  chamber,  ib, 

6.  Where  husband  agrees  to  convey  wife's  estate,  whether  he  shall  be  com- 
pelled to  procure  his  wife  to  join,  in  a  conveyance,  495 

7.  If  husband  die,  without  assigning  money,  to  which  wife  becomes  entitled, 
she  will  take  the  whole,  509 

8.  Husband  and  wife  may,  by  agreement  before  marriage,  enable  the  wife 
to  dispose  of  her  estate  during  coverture,  to  defeat  her  heir,  566 

9.  But  not  by  agreementfafter  marriage,  ib. 

30.  Husband,  by  articles  before  marriage,  may  enable  wife  to  dispose  of  her 
real  estate  by  deed  or  will,  628 

11.  Where  wife  joins  husband  in  mortgage  of  her  lands,  a  reservation  of  the 
equity  of  redemption  to  the  husband,  will  not  change  her  interest,  687 

12.  Where  wife  is  entitled  to  her  dower,  and  also  to  an  annuity,  charged  on 
the  lands,  by  the  will  of  her  husband,  730 


I. 

INADEQUACY, 

where  court  of  equity  will  not  relieve,  for  inadequacy  of  price,  18 
INFANT.— See  Practice,  6. 

1.  Origin  of  jurisdiction  in  respect  of  infants,  302 

2.  Infant  tenant  in  tail,  has  the  same  right  as  one  of  full  age,  as  to  remain- 
derman, 371 

3.  As  to  trustee  or  guardian  changing  the  nature  of  infant's  estate,  417 

4.  Court  will  not  change  nature  of  infant's  property  without  proviso,  that  its 
nature  shall  not  be  considered  as  altered,  ib, 

INHABITANTS,  422 
INHERITANCE, 

terms  attendant  on. — See  Term. 
INJUNCTION.— ^See  Waste. 

1.  Proceeding  against  the  bail,  is  a  breach  of  an  injunction  obtained  by  de- 
fendant at  law,  who  has  given  bail,  32 

2.  Where  bill  does  not  pray  an  injunction,  plaintiff  cannot  move  for  one 
under  the  general  prayer,  70 

3.  Except  after  decree  for  account,  under  bill  of  foreclosure,  and  mortgagor 
cuts  timber,  ib. 
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4.  And  where  decree  has  been  made  for  administration  of  assets.  Court  will 
enjoin  a  creditor  from  suing  at  law,  70 

5.  The  Court  will  interfere  by  injunction,  in  cases  of  private  nuisance,  159 

6.  The  Court  will  not  restrain  on  the  application  of  a  remainderman,  the 
guardian  of  an  infant  tenant  in  tail,  from  cutting  timber,  or  opening  mines, 
371 

INTENTION, 

1.  Court  may  examine  into  circumstances  of  testator's  real  estate,  as  to  the 
intent  of  his  will,  40 
INTEREST. — See  Committee,  3. — Costs,  4. — Legacy. — Residue. 
INTESTATE, 

1.  Personal  estate  of,  is  distributed  according  to  the  laws  of  the  country 
where  he  was  domiciled,  at  the  time  of  his  death,  25 

2.  If  an  inhabitant  of  the  province  of  York  die  there,  leaving  goods  both  in 
York  and  Canterbury^  distribution  shall  be  according  to  the  custom  of 
York^  Appendix  (D). 

3.  A  person  entitled  to  a  share  of  the  residue  of  an  intestate's  estate,  cannot 
come  to  the  Court  for  a  particular  part,  detached  from  the  rest.  Ap- 
pendix (D). 

IRELAND, 

1.  Currency  of  is  now  assimilated  to  that  of  Great  Britain,  27 
ISSUE, 

1.  In  articles  comprehends  both  male  and  female,  275 

2.  Prima  facie^  issue  will  be  construed  to  mean  descendants,  554 

3.  But  where  it  appears  to  have  been  intended  to  mean  children,  the  Court 
will  so  construe  it,  ib. 

k.  Where  the  word  issue  is  unaccompanied  by  words  shewing,  that  the  per- 
sons were  to  take  per  stirpes^  they  shall  take  per  capita.  556 
ISSUE  AT  LAW. 

1.  Directed  in  case  of  waste  to  enquire  how  much  plaintiff  has  been  damni- 
fied, 105 

2.  Issue  directed  to  try  modus  as  proved,  though  different  from  what 
stated  on  answer,  422 


J. 

JOINTENANT.— S'ce  Devise,  3. 

1.  Where  words  "  survivor,"  ov  ''survivors,''^  coupled  with  demise  to  two, 
have  been  held  to  constitute  a  jointenancy,  384 
JOINTURE.— S-^-c  Power. 

JUDGMENT  DEBTS.— 5*6^^?  Mortgage,  2.— MoiiTGAGEE,  4. 

1.  Judgment  creditor  redeeming  prior  mortgage,  may  hold  the  estate  till 
both  debts  are  satisfied,  IG 
JURISDICTION, 

1.  As  to  decree  against  parties  out  of  the  jurisdiction.  34 
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L. 

LAND. — See  Covenant. — Lien. — Real  and  Personal  Estate,  3. — Sale. 
— Settlement. 

1.  As  to  what  lands  will  be  bound  by  covenant  to  settle  land — See  Cove- 
nant. 

2.  Land  devised  to  be  sold,  and  produce  applied  as  after-mentioned,  and  no 
disposition  is  made,  the  heir  shall  take,  583 

3.  Why  devise  of,  must  be  specific,  450 
LEASE.—Mines,  1.— Power.— Tail,  Tenant  in. 

1.  As  to  where  a  renewed  lease  passes,  by  a  will  devising  the  original 
lease,  28 

2.  Money  paid  by  tenant  for  life,  of  a  lease,  for  renewal,  shall  be  a  charge  on 
the  term,  88 

3.  Tenant  for  life  and  remainderman  contribute  for  renewals,  in  proportion 
to  the  benefits  they  derive,  ib, 

4.  Demise  for  a  year  and  so  on,  from  year  to  year,  enures  for  two  years  at 
least,  329 

5.  Assignment  of  a  lease  by  assignees  of  an  insolvent,  to  exonerate  them- 
selves from  future  rent,  is  not  fraudulent,  480 

6.  A  proviso  in  a  lease,  that  it  shall  determine  on  the  bankruptcy  of  the 
lessee,  is  good,  483 

7.  Where  lease  is  renewed  by  one  having  a  particular  estate,  or  by  a 
trustee,  how  the  renewal  shall  enure,  668 

8.  Lessee  from  year  to  year,  from  tenant  for  life,  under  power  not  well 
executed,  not  aided  in  equity  against  remainder-man,  748 

LEGACY.— 5"^^  Words. 

1.  Of  stock. — See  Stock. 

2.  Charged  on  land  payable  at  future  day,  when  legatee  dies  before  that 
day,  167 

3.  Though  contingent ;  legatee  may  call  for  security,  273 

4.  Whether  contingent  residuary  legatee  may  take  the  whole,  on  giving 
security,  273 

5.  Legacy  to  trustees  to  invest  and  pay  the  interest  to  A.^  and  in  case  she 
marry  or  die,  the  interest  to  B.,  in  trust  for  her  till  she  come  of  age.  B. 
takes  the  legacy  absolutely,  387 

6.  As  to  ademption ;  dilFerence  between  specific  and  demonstrative  lega- 
cies, 402 

7.  Bequest  over,  on  contingency,  does  not  prevent  legacy  vesting  in  the 
mean  time,  448 

8.  Where  legacy  (other  than  of  residue)  is  payable  at  a  future  time,  legatee 
will  not  be  entitled  to  interest  in  the  mean  time,  449 

except  where  legatee  is  the  child  of  testator,  450 

or  one  to  whom  testator  has  put  himself  in  loco  parentis^  ib. 

and  has  no  maintenance  provided,  ib. 

9.  Where  principal  sum  is  given  over,  after  a  bequest  of  the  interest  of  it 
for  life,  and  the  will  shews  that  no  interest  in  the  principal  is  intended 
to  be  given,  till  after  the  life  estate,  the  legacy  over  is  not  vested, 
521 

10.  Legacy,  on  ooudition  that  legatee  shall  not  dispute  the  will,  is  gene- 
rally considered  in  terrorem^  and  therefore  not  obligatory,  566 

unless  the  legacy  be  given  over,  ib. 

where  it  is  directed  to  fall  into  the  residue,  ib. 
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LEGACY—  continued. 

11.  Legacy  to  an  infant  at  twenty-one,  a  direction  for  maintenance  in  mean 
time  will  not  entitle  the  administrator  of  infant  to  the  legacy  imme- 
diately, 588 

12.  Legacy  for  a  particular  purpose,  as  to  put  legatee  out  as  apprentice,  704 
LEGATEE.— ^ee  Account,  1. 

Where  wrongly  described  in  a  will,  174 
LETTERS.— Literary  Property,  7. 
LIEN. — See  Covenant. — Factor. 

Where  vendor  has  a  lien  for  purchase  money  on  the  estate  sold,  723 
LIMITATION, 

1.  Of  a  trust,  after  an  absolute  term  of  twenty  years,  good,  124 

2.  A  limitation  over,  after  a  bequest  to  one  to  dispose  of  by  will,  &c.  is  not 
good,  750 

3.  There  cannot  be  a  limitation  of  a  use  on  a  use.  Appendix,  (I). 
LIMITATION,  STATUTE  OF, 

1.  Devise  of  real  estate,  for  payment  of  debts,  does  not  let  in  debts  barred 
by  the  statute,  231 
LITERARY  PROPERTY, 

1.  An  abridgment  must  not  be  a  colourable  shortening  of  a  work,  or  it  will 
amount  to  piracy,  402 

2.  An  action  will  lie  for  a  servile  imitation,  of  parts  of  a  book,  ib, 

3.  An  injunction  will  not  be  granted  for  piracies  of  a  publication,  where  an 
action  will  not  lie,  404 

4.  An  author  has  a  property  in  an  unpublished  work,  694 

5.  Acting  a  piece  on  the  stage  is  not  evidence  of  publication,  ib. 

6.  A  work  need  not  be  printed  to  be  within  stat.  54  Geo.  3.  c.  156.,  ib. 

7.  Injunction  to  restrain  the  publication  of  letters,  740 
LONDON, 

freeman  of. — See  Husband  and  Wife. 
LUNATIC— ^-ee  Trustees. 

1.  Stat.  4  Geo.  2.  c.  10.  did  not  extend  to  lunatics  at  large,  79 

2.  Court  of  Chancery  may  appoint  person,  to  transfer  stock,  in  place  of  the 
lunatic,  74 

3.  Person  found  lunatic  abroad  comes  to  England^  80 

4.  Who  may  traverse  inquisition.  111 

5.  Where  custody  of  a  lunatic  is  granted  to  two,  and  one  dies,  tlie  riglit 
determines,  584 

fi.  As  to  alteration  in  nature  of  lunatic's  property,  706 


M. 

MARRIAGE, 

1.  Cases  of  devise,  on  condition  of  marriage  by  consent,  '256 

2.  Consent  given  to  marriage  where  necessary,  may  bo  witlulrawn  on  good 
reason,  262 

3.  Ignorance  that  one  is  ward  of  Court,  no  excuse  for  aiding  in  in;irri;ii;o  of, 
301 

4.  If  legacy  vests  at  particular  lime,  M-ith  clause  of  forfeiture  on  marriage, 
it  will  be  confined  to  marriage  within  that  time,  661 

MARSHALLING.— 6cc  Assets. 
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MAXIMS, 

Pendente  lite  nihil  innovetur^  Q77 
MERGER,  ' 

where  charge  merges,  247 
MILK, 

1.  There  may  be  a  custom  to  bring  tithe  milk  to  church  porch,  72 

2.  The  general  method  of  setting  out  tithe  milk,  ib. 
MINES.— S-ee  Injunction. 

1.  Lessee  of  lands  may  work  mines  that  were  open  at  time  of  lease,  but  may 
not  open  new  mines,  747 

2.  Reservation  of  tolls,  &c.  by  tenant  for  life,  on  a  lease  of,  under  a  power. 
Appendix,  (P). 

MINISTER'S  ACC0UNTS.-5ee  Evidence. 
MOBVS,See  Issue,  2. 

1.  Of  one  penny,  by  every  occupier,  for  tithe  of  hay,  is  bad,  42 

2.  Farm  modus  may  be  good  for  part  of  a  farm,  44 

3.  As  to  the  origin  of  moduses,  47 

4.  Must  be  as  certain  as  the  tithe  it  is  in  the  place  of,  48 

5.  As  to  validity  of  a  modus  of  two  shillings  in  the  pound,  on  the  rent,  ib, 

6.  As  to  the  certainty  of,  see  49,  notes  (7)  and  (10) 

7.  As  to  effect  of  disparking,  upon  modus  payable  for  ancient  parks,  49 

8.  Modus  of  a  buck,  doe,  or  shoulder  of  deer,  ib. 

9.  Modus  laid  in  the  occupiers  is  good,  50 

10.  In  owners  and  occupiers, — proprietors  and  occupiers,— certain  occupiers^ 
— occupiers  of  each  farm,— for  persons  residing  out  of  the  parish,  51 

11.  Some  of  the  owners  and  occupiers  may  maintain  a  suit  to  establish  a 
modus,  ib, 

12.  Modus  of  a  penny  for  every  orchard,  will  extend  to  new  orchards,  375 

13.  And  in  laying  such  a  modus,  it  is  not  necessary  to  say  that  the  orchards 
are  ancient,  376 

M0NEY.~-5'ee  Heir.— Real  and  Personal  Estate. — Trust  Money. 
MORTGAGE. — See  Account,  1. — Donatio  Mortis  Causa. — Tacking. 

1.  As  to  whether  the  Court  will  decree  a  sale — See  Sale. 

2.  If  a  subsequent  judgment  creditor  come  to  redeem,  he  must  redeem  the 
whole.   Sish  v.  Hopkins,  Appendix,  (B). 

3.  If  A.  mortgages  two  acres  to  B.,  and  after  one  of  them  to  C,  if  C.  come 
to  redeem,  he  must  redeem  the  whole.    In  Appendix,  (B). 

MORTGAGEE, 

1.  As  to  protection  from  attendant  terms — See  Term. 

2.  Mortgagee  having  advanced  money,  on  premises,  which  were  subject  to 
marriage  articles,  of  which  he  had  not  notice,  the  premises  decreed  to  be 
Settled  according  to  the  articles,  without  prejudice  to  bis  incumbrance, 
149 

3.  A  prior  incumbrancer,  with  notice  of  a  subsequent  mortgage,  may  make 
his  costs,  charges,  and  expences  principal,  612 

4.  Mortgagee  having  notice  of  a  judgment,  cannot  tack  against  judgment 
creditors,  sums  advanced  after  such  notice,  Appendix,  (B). 

MORTMAIN, 

1.  Money  secured  on  turnpike  tolls,  by  assignment  of  the  poor's  or  county 
rate,  and  navigation  shares,  are  within  the  stat.  9  Geo.  2.  c.  36.,  368 

2.  Bequest  for  melioration  of  lands,  already  in  mortmain,  is  not  void,  373 

3.  But  to  make  the  bequest  valid,  the  testator  must  point  out  some  land 
already  in  mortmain,  373 

MORTUARY, 

1.  Due  according  to  the  rules  laid  down  by  stat.  Hen.  8.,  72 
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N. 

NE  EXEAT  REGNO, 

1.  A  writ  of,  cannot  be  sustained  against  a  feme  covert,  executrix,  62 

2.  Writs  of,  granted  against  husband  and  wife,  executrix,  ib, 

3.  Writ  not  granted  for  a  legal  demand,  against  an  attorney,  75 

4.  In  cases  of  alimony.  Court  will  not  grant  writ,  pending  an  appeal  by 
husband,  from  decree  of  the  Ecclesiastical  Court,  76 

5.  In  case  of  debts  contracted  in  the  colonies,  or  foreign  countries,  177 
NEW  TRIAL.— See  Practice. 

NEXT  FRIEND, 

reference  to  master  to  appoint  a  new  next  friend,  on  motion  after  decree,  398 
NOTICE, 

1.  As  to  effect  of,  on  mortgagee,  or  purchaser  getting  possession  of  attendant 
term. — See  Term. 

2.  Notice  of  agent  to  affect  principal,  must  be  gained  in  the  same  transac- 
tion, 438 

NUISANCE.— S'ee  Injunction. 


o. 

OCCUPIERS.— See  Modus.— Prescription. 


P. 

PARENT  AND  CHILD.— See  Settlement,  5,  6. 

1.  An  agreement  by  father  to  purchase  his  customary  share,  must  be  for 
valuable  consideration,  189 

2.  Children  will  not  be  entitled,  against  wife  surviving  her  husband,  to  a 
provision  out  of  her  estate,  509 

PARISHIONERS,  422 
PARTIES, 

1.  Distinction  between  active,  and  passive  parties,  who  are  abroad,  34 

2.  Bill  for  administration  of  testator's  estate,  if  claim  of  next  of  kiu  is  raised 
on  the  record,  and  one  person  in  that  character  a  party,  other  persons, 
found  by  the  master  to  be  next  of  kin,  may  be  heard,  374 

3.  To  a  bill  of  foreclosure,  where  there  is  an  express  estate  for  life,  and  it 
remains  doubtful  whether  tlic  tenant  for  life  be  not  also  tenant  in  tail,  the 
remainderman,  having  the  first  estate  of  inheritance,  must  be  a  party,  56  t 

4.  Intermediate  tenants  for  life  sliould  be  parties,  ib. 

5.  So  also  trustees  to  preserve  contingent  remainders,  ib. 
PARTITION.— See  Costs. 

1.  Where  may  be  demanded  as  matter  of  right,  236 
PARTNER, 

1.  If  one  of  two  partners  give  a  sum,  out  of  his  share  of  tlio  business,  the  sur- 
viving partner  may  settle  the  account  with  tiie  executor,  without  the 
legatee,  Appendix,  (C). 
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PATENT, 

Where  there  has  been  long  enjoyment  under  a  patent,  an  injunction  will 
be  granted  without  establishment  of  right  at  law.  Contra^  where  recent, 
405 

PERSONAL  ESTATE, 

1.  Of  intestate. — »S'ee  Intestate. 

2.  Cases  where  held  exempt  from  payment  of  debts  and  legacies,  37 
PLATE.— S'ee  Goods. 

PLEA. — See  Colonies. 

of  purchase,  for  valuable  consideration,  must  aver  that  vendor  was  seised, 
and  in  possession,  421 

Possession  of  tenant  of  vendor  would  satisfy  this  averment,  ib. 

Not  necessary  to  aver  that  purchaser  was  put  in  possession,  ib, 
PORTIONS, 

Where  vested,  and  to  be  raised  out  of  the  reversion,  in  the  life  of  the  father 
or  mother,  632 
POWDER, 

1.  Powers  came  in  with  the  Stat,  of  Uses,  Appendix,  (I). 

2.  Defective  execution  of,  not  supplied  in  favor  of  a  grandchild,  64 

3.  Where  the  execution  was  to  be  by  deed,  defective  execution  by  will 
made  good  in  equity,  ib» 

4.  Deed  executing  a  power,  is  a  conveyance  within  stat.  of  Eliz.,  340 

5.  In  aiding  the  defective  execution  of  a  power,  in  favor  of  a  wife  or  child, 
the  Court  never  looks  to  the  consideration,  566,  Appendix,  (I). 

6.  A  naked  power  given  to  several,  without  words  of  survivorship,  cannot 
survive,  584 

7.  Power  of  sale  to  three  trustees,  and  one  dies,  the  survivors  cannot  exer- 
cise it,  ib, 

but  power  coupled  with  an  interest  will  survive,  ib. 

8.  A  po  wer  to  be  executed  by  will,  cannot  be  executed  by  act  to  take  place, 
in  life  of  tenant  for  life,  654 

9.  Where  a  qualification  is  annexed  to  a  power  of  leasing,  which,  if  ob- 
served, goes  in  destruction  of  the  power,  the  law  will  dispense  with 
such  a  qualification,  747 

10.  Where  one,  having  a  power,  does  an  act  which  cannot  be  good  but  by 
means  of  it,  it  shall  be  intended  to  be  done  in  virtue  of  the  power,  747 

11.  Contra^  where  he  has  an  interest  as  well  as  a  power,  ib. 

12.  An  express  reference  to  a  power,  in  the  execution,  of  it  is  not  neces- 
sary, but  the  intent  to  execute  must  appear,  748 

13.  A  conveyance  to  trustees,  for  wife,  is  not  a  legal  execution  of  a  power 
to  jointure.  Appendix,  (I). 

14.  There  is  a  difference  between  a  particular  affirmative  power,  and  a  ge- 
neral power  restrained  by  a  negative,  ib, 

PRACTICE. — See  Cjiarity,  5,  6. — Defendant. — ^Sequestration. 

1.  Motion  to  examine  a  witness  above  seventy,  de  bene  esse  is  of  course, 
and  may  be  made  before  appearance,  65 

2.  Practice  under  order  to  amend  bill  without  costs,  amending  defendant's 
office  copy,  70 

3.  Defendant  in  such  case  allowed  eight  days  to  amend,  and  plaintiff  can- 
not before  file  replication,  ib. 

4.  Defendant  not  served  may  appear  gratis,  and  get  rid  of  suit,  ib. 

5.  Defendant  appearing  gratis,  time  to  answer  is  calculated  from  his  ap- 
pearance, ib. 

6.  Cause  ordered  to  stand  over,  at  hearing,  for  infant  to  put  in  a  further  an- 
swefj  147 
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FRACTICE— continued. 

7.  Cause  adjourned,  at  hearing,  to  prove  sanity  of  testator,  144 

8.  Wife  residing  in  Portugal,  ordered  she  should  attend  his  Majestij''s  mi' 
nister  at  Lisbon,  to  be  examined  secretly,  as  to  disposal  of  personal  es- 
tate to  which  she  was  entitled,  189 

9.  Application  directed  to  the  Judges  for  their  notes  on  application  made 
for  new  trial,  587 

PRESCRIPTION, 

1.  Occupiers  cannot  prescribe  for  a  matter  of  interest  or  inheritance  in 
themselves,  but  they  may  for  a  discharge,  50 
PRESENTATION, 

sale  of,  when  incumbent  is  at  point  of  death,  268 
PRICE. — See  Inadequacy. 
PRIZE-MONEY,  141 
PROBATE, 

1.  Where  trusts  of  legacy,  given  by  a  will,  are  declared  by  a  deed,  23 
P  ROCHE  IN  AMK—See  Costs. 
PUBLIC  POLICY, 

relief  grounded  on,  434' 
PURCHASE.— Mortgagee,  2. 

1.  Where  set  aside  for  inadequacy  of  price,  17 

2.  From     expectant  heir,''^  19 

3.  Where  purchase  is  made,  with  money  of  one,  in  the  name  of  another,  151 

4.  Where  purchase  made  by  father,  in  name  of  a  child,  ib. 

5.  By  husband,  in  name  of  wife,  ib, 
PURCHASER, 

1.  Where  a  term  is  devised  by  will,  a  purchaser  of  it,  from  the  executor,  is 
not  bound  to  see  whether  it  was  necessary  to  sell  the  term,  Appendix5(C). 

2.  But  if  the  purchaser  have  notice  that  there  are  no  debts,  it  will  be  con- 
sidered a  circumstance  of  fraud,  ib. 

3.  And  the  Court  will  go,  as  far  as  it  can,  to  assist  the  legatee,  against  the 
purchaser,  ib. 


R. 

RECEIPT, 

not  conclusive  evidence  of  payment,  270 
REAL  AND  PERSONAL  ESTATE, 

1.  In  order  to  exempt  the  personal  estate,  from  payment  of  debts,  the  tes- 
tator must  express  an  intention,  not  only  to  charge  the  real  estate,  but 
also  to  discharge  the  personal,  581 

2.  The  circumstance  of  the  gift  of  a  residue  being  preceded  by  a  specific 
bequest,  is  not  suflicient  to  exonerate  the  personal  estate,  580 

3.  Money  directed  to  be  laid  out  in  land,  and  land  devised  to  be  turned 
into  money,  are  to  be  considered  as  that  species  of  property  into  wliicli 
they  are  directed  to  be  converted,  582 

RECEIVER.— .Sijc  Crkditoh,  2. 

1.  Whether  liable  for  sums  lost,  by  failure  of  person,  into  whose  hands  lio 
has  paid  it,  219 

2.  A  receiver  must  enter  into  recognizance  with  sureties,  599 

3.  Appointed  of  lunatic's  estate,  72 
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RECOVERY.— S'^e  Tenant  IN  Tail. 

1.  Difference  between  legal  and  equitable,  518 

2.  An  equitable  tenant  to  the  praecipe  will  not  be  sufficient  to  bar  a  legal 
remainder,  545 

REGISTRATION, 

1.  Equity  will  not  interfere  with  legal  right  acquired  by  registration,  unless 
notice  be  clear,  441 

2.  At  law  party  may  take  advantage  of  registration  as  against  a  prior  pur- 
chaser, 442 

3.  Difference  between  the  English  and  Irish  registration  acts,  443 
RELATIONS, 

1.  Bequest  to  "  relations,"  those  only  take  who  would  take  under  the  Stat, 
of  Distributions,  70 

so  '''persons  related  to  //ze,"  ib, 

"  each  of  my  relations  by  blood  or  marriage^''''  ib. 
"  poorest  or  most  necessitous  relations^^^  ib. 

2.  Bequest  to  "  nearest  relations^   confined  to  brothers  and  sisters,  ib. 

3.  If  testator  has  marked  an  intent  to  extend  the  meaning  of  the  word,  fur- 
ther than  the  Stat,  of  Distributions,  the  Court  will  so  decree,  ib. 

4.  The  will  is  the  guide,  as  to  the  proportions  into  which  the  fund  is  to  be 
divided,  ib. 

5.  Where  there  is  bequest  to  relations,  with  power  of  selection,  ib. 
a.  Where  with  sl  power  of  apportionment  only,  ib. 

7.  Evidence  may  be  read  to  shew,  testator  knew  he  had  poor  relations,  71 

8.  Gift  in  trust  to  assist  donor's  poor  relations.  Attorney-General  v.  Buck' 
land,  71 

RELEASE, 

1.  Of  a  right,  for  a  day,  is  a  release,  for  ever,  512 
So  a  release  of  an  action  or  duty,  ib. 
So  a  release  to  a  disseisor,  ib. 

So  if  a  man  have  cause  of  action,  and  release  all  actions  to  the  terre- 
tenant,  the  action  is  gone  for  ever,  ib. 
REMAINDERMAN.— ,S'ee  Tenant  for  Life. 
RENEWAL.— ^'ee  Lease. 
REPLICATION.— ^ee  Practice. 
REPRIZES, 

what,  424 
REPUBLICATION, 

1.  Codicil  properly  attested,  though  it  relate  only  to  personalty,  operates 
as  a  republication,  573 
RESIDUE, 

1.  Given  so  as  to  be  vested,  but  not  payable  till  a  future  contingency,  and, 
in  event  of  that  not  happening,  to  be  devested,  legatee  shall  be  entitled  to 
profits  in  mean  time,  449 

2.  Legatee  for  life,  of  residue,  is  entitled  to  interest  from  testator's  death,  ib. 

3.  Where  bequest  of,  is  contingent,  the  interest  will  accumulate  till  hap- 
pening of  the  contingency,  ib. 

4.  A  general  residuary  bequest,  will  take  in  lapsed  legacies,  577 

5.  But  under  very  special  words,  the  residue  has  been  held  not  to  take 
them  in,  ib. 

6.  Devise  of  rent-charge  void,  when  shall  go  into  residue,  or  to  the  heir  at 
law,  644 

7.  Where  heir  shall  take  produce  of  real  estate  devised  to  be  sold,  645 
RESIGNATION  BONDS,  268 
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REVOCATION, 

1.  Contract  for  sale  of  lands  devised,  a  revocation,  119 

2.  Mortgage  to  devisee  no  revocation,  226 

3.  Devise  pf  all  my  tithes,  &c.  testator  after  renews  lease  for  years,  by 
which  th^y  were  held,  determined  to  be  a  revocation,  572 

4.  A  mere  partition  is  not  a  revocation,  619 

5.  Marriage  and  birth  of  a  child,  is  a  revocation  of  will  made  before 
marriage,  721 

except  testator  have  children  before,  by  former  marriage,  ib. 
and  marriage  alone,  or  birth  of  child,  is  not  a  revocation,  ib, 
as  to  personal  estate,  birth  of  child  combined  with  other  circumstances, 

is  a  revocation,  ib. 
marriage  alone,  is  a  revocation  of  a  will  made  by  a  feme  sole,  ib. 
REVIEW,  BILL  OF, 

1.  The  limitation  of  time  for  bringing  bills  of  review,  does  not  apply  to 
persons  having  contingent  interests,  or  under  disabilities,  645 


SALE, 

1.  As  to  where  the  Court  will  decree  a  sale  of  lands  mortgaged,  17 
SEQUESTRATION  Creditor,  1. 

1.  Whether  should  be  exercised  on  mesne  process,  421 

2.  Whether  goods  sequestered  on  mesne  process,  may  be  sold,  ib, 

3.  After  decree.  Court  will  order  perisliable  goods  taken  ia  sequestration 
to  be  sold,  ib. 

4.  Motion  for  sale  must  be  on  notice,  ib. 

5.  Whether  will  lie  against  lands  in  Ireland,  428 
SETTLEMENT.— ^^ee  Covenant,  1,  2,  3,  4,  5.— Lien. 

1.  Copyhold  estate  may  go  in  satisfaction  of  covenant  to  settle  real  estate, 
if  not  to  be  without  impeachment  of  waste,  106 

2.  Where  land  of  certain  value  is  to  be  settled,  ib. 

3.  A  settlement  made  by  husband,  after  marriage,  in  consideration  of  sum 
advanced  by  wife's  father,  is  good  against  his  creditors,  121 

4.  Decreed  according  to  articles,  subject  to  a  mortgage,  the  mortgagee  not 
having  notice  of  the  articles,  149 

5.  Children  have  no  equity  to  insist  on  a  settlement,  after  de;ith  of  mother, 
unless  there  was  a  contract,  or  decree  for  one  in  her  life,  509 

6.  But  semble.,  equity  of  wife  to  settlement,  attaches  for  benefit  of  chil- 
dren on  bill  filed,  ib. 

SHIP, 

1.  If  ship  fraudulently  sent  to  sea,  by  one  part  owner,  255 

2.  Where  Court  will  restrain  sailing  of,  on  application  of  one  part  owner,  //;, 

3.  In  cases  of  sale  or  mortgage  of  share  of  a  ship,  tlu^  forms  of  ilio  act  of 
registry  must  be  strictly  complied  with,  652 

SOLICITOR.— ^"<?6>  Costs,  3,  4.~Ne  exeat  jtEayo,  3. 

1.  Where  has  lien  for  costs,  103 

2.  Where  may  have  a  bill  for  his  fees,  109 
STOCK, 

1.  Legacy  of,  wlu>ther  general  or  spiH'ific,  57 

2.  Court  will  not  go  into  account  of  testator's  Chtate,  to  shew  legac  y  of  stock 
to  be  specific,  58 
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STOCK — continued. 

3.  As  to  effect  of  the  word  "  my^^  preceding  the  word  "  stock''''  in  a  bequest 
of  stock,  58 

4.  Not  liable  for  payment  of  debts,  79 

5.  An  indefinite  gift  of  the  dividends  of  stock,  gives  the  stock  itself,  95 

6.  Contract  for  payment  of  a  debt,  with  interest,  or  at  option  of  the  cre- 
ditor, to  transfer  so  much  stock  as  it  would  have  produced,  on  the  day 
when  payable,  is  usurious,  371 

7.  So  where  the  lender  takes  the  dividends  for  interest,  with  option  to 
have  the  stock  or  money,  with  5  per  cent.,  is  usurious,  372 

STOPPAGE  IN  TRANSITU.— See  Transitu,  stoppage  in. 
SUIT, 

1.  Reference,  whether  two  suits  are  for  same  purpose,  how  obtained,  103 

2.  Second  suit  after  decree,  in  another  suit  for  same  purpose,  103 
SUPPLICAVIT, 

1.  Order  to  place  husband  in  close  confinement,  and  deprive  him  of  the  be- 
nefit of  the  rules  of  the  Fleet,  63 

2.  The  Court  of  King's  Bench  have  power  on  articles  of  peace,  of  requir- 
ing bail,  63 


T. 

TACKING.— 5*^6  Mortgage,  4. 

Where,  and  against  whom,  a  mortgagee  may  tack  a  bond  debt,  686 
TAIL,  ESTATE  T Mlu.—See  Copyhold,  6,  7.— Infant. 

1.  Quasi  tenant  in  tail  of  a  lease,  may  bar  remainders  over,  by  surrendering 
old  lease,  and  taking  a  new  one,  518 

2.  But  he  cannot  bar  the  remainders  by  will,  ib. 

3.  Recovery  by  tenant  in  tail,  for  collateral  purpose,  will  let  in  his  prior 
incumbrances,  525 

TENANT  FOR  LIFE, 

if  tenant  for  life  without  impeachment,  make  lease  under  a  power,  reserving 
a  right  of  entry  to  cut  timber,  if  he  cut  timber  in  his  life,  it  becomes 
part  of  his  personal  estate,  but  his  executor  cannot  enter ;  but  the  right 
devolves  on  the  remainderman.    Basset  v.  Basset,  Appendix  (P). 
T^RM.—See  Purchaser. 
Attendant  Terms, 

A  satisfied  term  will  attend  the  inheritance,  7. 

Mortgagees  are  entitled  to  the  benefit  of,  according  to  priority,  ib. 

A  subsequent  incumbrancer  without  notice,  getting  in  the  terms, 

gains  a  priority,  ib. 
but  if  he  have  notice  of  a  subsequent  incumbrance  it  is  otherwise,  ib. 
In  cases  of  dower,  a  purchaser  will  be  protected,  although  he  have 
notice,  ib. 
TESTAT0R.-~5ee  Intention. 

1.  Where  testator  uses  "  words  of  desire''''  in  a  will. — See  tit.  Desire, 
TIMBER.— 5ee  Tithes.— Waste. 
TITHES. — See  Easter  Offerings. — Mortuary. 

1.  As  to  wood,  used  as  fuel,  being  exempt  from  payment  of  tithes,  132. 

2.  Tithe  is  due,  of  common  right,  for  timber  trees  growing  from  stools,  ib* 

3.  Rabbits  not  titheable  but  by  custom,  135. 

4.  Of  pasture  for  sheep,  149. 

5.  Tithe  of  clover  is  covered  by  a  modus  for  tithe  hay,  563. 
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TRANSITU,  STOPPAGE  IN. 

See  the  principal  cases  on  this  subject  collected,  390.- 

No  instance  of  stoppage  Z7i  transitu,  by  bill  in  eqa|ty*"  399. 

TRAVERSE— .Vee  Lunatic.  ^ 

TRUSTS. 

1.  Resulting  trusts  of  copyholds  not  within  stat.  of  frauds,  151. 
TRUST  MONEY.— ^de  Executor,  4. 

may  be  followed  into  land,  and  the  claim  may  be  supported  by  parole 
evidence,  409. 
TRUSTEES. 

1.  Not  allowed  for  trouble,  78. 

2.  Stat.  36  Geo.  3.  c.  90.  extended  to  trustees  of  unsound  mind  before 
commission,  79. 

3.  Trustees  shall  not  take  a  larger  estate,  by  implication,  than  purposes  of 
the  trust  require,  95. 

4.  Where  the  discretion  of  trustees  is  to  be  exercised,  on  matter  of  opinion, 
the  court  will  not  interfere.    Contra,  where  on  matter  of  fact,  98. 

5.  A  devise  to  trustees  till  A.  attain  twenty-one,  gives  them  only  a  chattel 
interest,  207. 

VENDOR  AND  PURCHASER.— ,S'ee  Lien. 

1.  Where  purchase  is  set  aside,  for  inadequacy  of  consideration,  17. 

2.  The  conveyance  will  stand  as  security  for  principal,  interest,  and  costs^ 
235. 

USE. — See  Limitation. 


w. 

WASTE.—See  Bill. 

1.  Bill  for  account  of  waste,  in  cutting  timber,  must  pray  an  injunction,  55. 

2.  Tenant  for  life  in  remainder  may  have  injunction  to  stay  waste,  105. 

3.  Trustees  to  preserve  contingent  remainders  may   have    bill  to  stay 
waste,  ib. 

4.  What  trees  tenant  for  life  may  cut,  without  being  guilty  of  waste,  107. 
WIFE, 

1.  As  to  her  right  to  marshal  assets.    See  tit.  Assets. 
WILLS. — See  Copyholds,  10. — Intention. — Republication. — Revocation. 

1.  "  Words  of  desire''^  in.    See  tit.  Desire. 

2.  Where  trusts  of  a  legacy  are  declared  by  a  deed,  as  to  the  proof  of  such 
deed  in  Ecclesiastical  Court,  33. 

3.  In  the  construction  of  a  will  technical  words  shall  have  their  c(Tec(, 
unless  clear  testator  meant  otherwise,  377. 

4.  Where  it  is  plain  testator  meant  first  cestui  que  trust  to  lake  a  life  estate 
only,  "  heirs  of  the  hodij,''^  shall  be  construed  words  of  purchase,  ih. 

5.  Ditference  between  operation  of  will  aliecting  lands,  and  one  n  lating  to 
personalty,  451. 

6.  Merc  recital  in  a  will  does  not  amount  to  a  gift,  G61. 
WINE. — See  Furnttuke. 

WITNESS. — Sec  D  e v  e n  d  a  n  r. — D  r.  I'o s  i  t  i  o  n s  — Pu  a  ct i  c  e. 

1.  Commission  granted  to  examine  in  an  enemy's  country,  61. 

2.  Order  will  not  be  made  to  examine  a  plaintiif,  without  liis  consent.  ;{93. 

3.  Order  to  examine  plaintiif,  after  decree,  ib. 

4.  PbintifV  cannot  examine  a  co-plaintilV — but  an  order  nuisl  be  obtained 
to  strike  his  name  out,  or  to  make  him  defendant,  ib. 
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WITNE^^— continued. 

where  witness,  after  examination,  obtains  an  interest,  and  becomes  plaintiff, 

his  evidence  may  be  read,  393. 
where  a  parti/  is  ordered  to  be  examined,  no  objection  is  waived,  but  that 

of  his  being  party,  394. 
evidence  of  one  witness  may  prevail  against  denial  in  the  answer,  where 
it  is  supported  by  collateral  circumstances,  440. 
WORDS. — See  Construction. 

1.  "  Of  desire^'  in  a  will,  See  tit.  Desire. — Bequest. 

2.  Effect  of  word  "  my*^  preceding  the  word  stock  in  a  bequest,  58. 

3.  "Or"  construed  "  and      "  aw  rf"  construed  "  or,"  258. 

4.  "  Estate""  in  a  will,  357. 

5.  "  Heirs  of  the  body;'  377. 

6.  "  Survivor.^^ — See  Jointenan^t. 

7.  "  Householders,"  422. 

8.  "  Parishioners,"  ib* 

9.  Reprizes,  424. 
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